CONSTITUTIONAL LAW

Spring 2000, Professor Amar

Constitutional Issues

· Structural issues of self-government

· Federalism

· federal & state government relations

· limited, enumerated powers

· commerce clause

· dormant commerce clause

· rise of the 10th amendment

· Separation of powers

· role of courts

· judicial/presidential/congressional division of labor/power

Methods of Interpretation

[revise outline that follows to elucidate methods used by cases]


· Textual

· the words themselves have a discernible meaning though not self-explanatory

· historical interpretation of textual meaning

· inter-textual

· Precedent

· case law

· earlier congresses


· Pragmatism

· “it is a Constitution we are expounding”

· context/political reality


· structural arguments (relationships between different institutions)

· federalism

· separation of powers

I. The CONSTITUTION, JUDICIAL REVIEW & JURISDICTION STRIPPING

The Constitution, Judicial Review, and Jurisdiction Stripping

JUDICIAL REVIEW OF ACTS OF CONGRESS: Marbury v. Madison (1803, Marshall).


( Marbury cited for principle that judicial review is simply a function of deciding ordinary litigation between adverse parties in which it becomes necessary to determine the constitutional validity of legislation to resolve the dispute between the parties. [why cited for this?].


holdings of the case:


· that when a commission is signed by the President, the appointment is made, and to withhold it violates a legal right; (delivery is not required);


· political & ministerial division: because a commission is not a political act of the executive but a legally required act, (and b/c violating it would violate individual rights), individual who is injured has a right to a remedy.

· President’s political acts that respect the nation are conclusive (and only politically examinable);

· But duties of officer that are specifically imposed by legislature (ministerial), to which individual rights attach, are subject to review;

· Can the Supreme Court issue a writ of mandamus requiring delivery of the commissions?; Answer: No.
· Judiciary Act of 1789 would allow (though Act nowhere says what Marshall takes it to say); Constitution, however, does not permit. 

( Today, we would apply the Ashwander principle that where you can construe a statute in ways that don’t conflict with the constitution, then choose the interpretation that minimizes Constitutional conflict.

· Article III §2, granted limited original jurisdiction to Supreme Court (“[I]n all cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be a party.), 


· Article III §2, did not include issuing writs of mandamus. (legislature could not amend jurisdiction of Supreme Court w/act of 1789)


key reasoning:

· Constitution is Supreme…and the Court must prefer the Constitution over legislative statutes, “it is emphatically the province and the duty of the judicial department (ie, not the legislature) to say what the law is.”

Why is Constitution supreme?

· structural
· the Constitution is an expression of popular will & of fundamental principles;

·  the Constitution limits other branches of government, and must be enforced through Constitutional supremacy; (though note this is not so in other countries) (our government is one of limited powers);

· Marshall rules for Constitutional supremacy b/c otherwise legislature could amend Constitution;


· textual


· language of Constitution speaks to Judges, commands them to obey over inconsistent laws;

· oath of judges to uphold Constitution; (but also laws)

· Supremacy clause mentions Constitution first, and only those pursuant to the Constitution are supreme

· Article VI: “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof…shall be the Supreme Law of the Land, and the Judges in every State shall be bound thereby.” (note different treatment of Treaties…that they are required to be made “under the Authority of the United States). ***


· Article III §2 of the Constitution does not permit original jurisdiction in writ of mandamus cases


· Marshall’s reading: often we read the word “only” into the constitution…if other original jurisdiction is possible, then why are some specific original jurisdictions spelled out; (legislature cannot amend)

( alternative readings: list of original jurisdictions a floor, not a ceiling (a minimum list); or a “default rule” in the absence of congressional standards to the contrary;

( Marshall’s vision of limited original jurisdiction remains the law today. Although Fed’l government has subtracted from original jurisdiction; Congress cannot add (and has not). 

· SCOPE OF JUDICIAL REVIEW: Does Marbury mean that the Supreme Court has a unique institutional competence to decide issues of constitutionality?

1. Marshall doesn’t answer broadly, but frames in terms of requirements that all Courts prefer Constitution over legislative statutes (note Marbury does not just apply to Supreme Court). 


· textual argument for Constitutional supremacy in judiciary:

· judges take oath to uphold

· could find additional textual support for Marshall’s argument in combination of Article III §1, Article III §2, and Article VI (supremacy of Constitution, and duty to be bound thereby)

· source of federal judicial power: the federal judicial power “shall be vested in one Supreme Court, and in such inferior Courts as the Congress shall from time to time ordain and establish;”

· also: the judicial power shall extend…(Article III §2);


· structural:

· legislature’s ability to override constitution would subvert foundation of written constitution, that it is all powerful, “it would be given to the legislature a practical and real omnipotence”; if courts don’t act as check, all power would reside in one branch;

2.  “clean hands” reading of Marbury:


· Marshall not answering broad question of whether courts better positioned to interpret constitution, but the narrow question of whether Courts have to prefer constitution to legislation


· note that text of constitution does not itself say that courts have ultimate right to interpret constitutionality (if indeterminate, Tribe says Marshall making an assumption which is not explicitly contradicted);


· courts have to interpret Constitution like everyone else; b/c everyone takes an oath (oath doesn’t distinguish judges);


· all institutions of government are required to follow the highest law of the land (including Courts); if other institutions clash with Supreme Court, then there are limits on other institutions ability to implement.


3. broad separation of powers argument: courts have special role in interpreting the Constitution that trumps other branches.

· based on language in Marbury that it is “emphatically…the province of the judicial department to say what the law is.”


· followed in Cooper v. Aaron (1958): States were arguing they were not bound by Brown v. Board…b/c not a Party and Court had no juris:  Cooper used broadest interpretation of  S.Ct. power from Marbury, saying that SCt Supreme in interpreting the Constitution. (critiqued heavily by Meese, though not by Reno to the same extent);

· this broad reading critiqued by Lincoln, “the people will have ceased to be their own rulers, having…resigned their government into the hands of that eminent tribunal.”


( the conclusion that only one branch of government should be given the exclusive power to decide whether something is constitutional is neither self-evident nor is the only way to read Marbury.


· Other branches of government must still be bound by their interpretations of constitutionality;


· When Nixon didn’t want to hand over white house tapes, it was not clear that he could not make an independent decision that handing over the tapes did violate power of the executive and withstand a constitutional challenge in the SCt, on grounds that he as executive could have last word on constitutionality of his action. This challenge not brought because he resigned and handed them over.


( Minority rights concerns: how could you decide which branch prevails w/narrow reading of Marbury? 

· could read to say that whichever branch of government has the broadest interpretation of individual rights and the most narrow conception of government power gets to interpret…whoever has most narrow conception of government power could win; (based on structural framework analysis in Marbury).

· problems: 

· what about conflicting rights?

· Every branch can veto bills it thinks Const. prohibits, but what if one branch thinks prohibited and another thinks required? (eg, affirmative action, might be such an example)

· note that standard analysis in favor of judicial interpretation of Constitution is that, since Congress responds to majority will; courts (more apolitical) will interpret Constitution to protect minority rights. 

4. possible ALTERNATIVES to the decision in Marbury
· court could have found that delivery required, and so not reached all these other questions;

· court could have found that Act of 1789 did NOT permit writ, and so no conflict w/Constitution that also required appellate jurisdiction…

What happens to a law if SCt declares it unconstitutional?


· remains on the books but has no operative effect until something changes in future, so that court will enforce it [court can overrule, (precedent & stare decisis might seem to be a problem)].


What effect does a judicial ruling have on cases that have already been decided under a different ruling? 

· Eg, criminal procedure cases. Court often says, we’re just more clear about meaning of Vth Amendment now; rather than directly admitting it has made a new Constitutional rule. Solution is usually that rule applies to all cases pending on direct review, but if in process of federal habeus, don’t get benefit of new decisions.
 

· although theory of Marbury requires that new constitutional decisions be applied retrospectively, practically, this has not been followed.

CONGRESSIONAL CONTROL OF FEDERAL JURISDICTION
· Article III only grants original jurisdiction in two cases (Ambassadors, Other Public Ministers & Consuls, cases in which state is a party), and in other juris. has appellate jurisdiction.


· III §2 grants cases not w/in SCt original jurisdiction “with such exceptions and under such regulations as the Congress shall make”;


· III §1 provides judicial power shall vest (implies all judicial power vests in court system as a whole)…but note lower courts don’t exist till Congress creates, “in such inferior Courts as the Congress may from time to time ordain and establish.”


CONGRESS’ AFFIRMATIVE POWER OVER JURISDICTION: Ex Parte McCardle (1868) (Congress has some power over jurisdiction). 
· Congress can restrict Court’s jurisdiction to hear habeus corpus cases coming from lower courts (and Court had no jurisdiction to hear case);


· background: McCardle (newspaper editor) was imprisoned by military government after Reconstruction, and sought SCt invalidation of Reconstruction Act of 1867 by declaring his imprisonment unconstitutional. Congress feared this result and after oral arguments repealed SCt’s ability to hear appellate habeus decisions.


· Court held Congress’s repeal constitutional, because Article III §1 confers appellate jurisdiction “with such Exceptions, and under such Regulations, as the Congress shall make.” 

· limited significance, practically: 


· Court did not grant Congress right to strip all courts of jurisdiction over habeus corpus; this would violate 14th Amendment due process 


· note: McCardle could have gone directly to Court w/original jurisdiction, found so in ExParte Yerger…and still had right to habeus petition in lower federal court 


· “can McCardle be explained that one route of Supreme Court review can always be closed so long as another remains open?”

-broad reading = Congress can mess w/all juris. of SCt (incorrect, though not in tension with Marbury – which simply says fed’l courts have highest power of review over state courts);

- narrow reading: Art III §2: requires that some court hear the claim, but not a particular court.  “Judicial power shall be vested.”


· also, Congress messed w/jurisdiction of only one court, not courts most broadly defined in Article III §2 (judicial power vested in all courts, not just the Supreme Court).
  

LIMITS TO CONGRESSIONAL MANIPULATION OF JURISDICTION
U.S. v. Klein (1872) (Congress does not have unlimited power to manipulate jurisdiction).

· Congressional statute unconstitutional that 1) defined for courts that evidence of Presidential pardon would show that claimant had supported Confederacy and could not prevent property from being seized; and 2) requiring Court of Claims and Supreme Court to dismiss any cases where claimant sought to recover property after having received a pardon.


· background: In United States v. Padelford, court had construed statute granting payments of proceeds from sale of property to those granted pardon; Congress didn’t like this and implemented statute at issue in Klein:


· Congress was interfering with the power of the executive (the Presidential pardon).


· court says statute unconstitutional in that it “prescribes how court should decide an issue of fact,” but Congress does this all the time…Court probably referring to retroactive application;


· Problem of specificity in legislation that raised concerns about notice, fairness and due process. Statute seemed to stand for proposition that government must win in suits involving pardons (not a class of cases like McCardle);  Decision in Klein seems to suggest that statutory revisions of law must be neutral; congress cannot decide merits of a case by manipulating jurisdiction.

II. The JURISDICTION OF FEDERAL COURTS IN CONSTITUTIONAL CASES

A. REVIEW OF STATE COURT DECISIONS

· SCt exercising appellate jurisdiction when it reviews State court decisions…must be final State court decision (judiciary act of 1789) on federal issue (Constitution); (final = exhausted all state remedies). SCt reviews only the federal issues involved (respect boundaries of 10th Amendment);


· SCt MAY NOT review STATE COURT DECISIONS that are LIMITED TO STATE LAW; STATE COURT THE FINAL EXPOSITOR OF STATE LAW.

( technically, w/diversity juris in fed’l court, SCt could review state law, but never does.


· When there are 2 claims, state and federal:

· issue of fed’l law resolved by state ct. cannot be reviewed if judgment rests on independent and adequate state grounds
· can’t appeal state claim, but can appeal fed’l claim if lose on both;

· state const can provide MORE rights than fed’l const, but not less;

· if you win under state and fed’l law, then SCt won’t hear (SCt won’t give advisory opinions).

Martin v. Hunter’s Lessee (1816), Justice Story (upholding SCt right to review constitutionality of a decision by state’s highest court).


· Virginia court defied SCt decision that treaties of 1783/1794 gave rights to inheritors of British land grant, rather than inheritors of land confiscated by Virginia government – Court reaffirmed fed’l supremacy over state laws, and its own ability to overrule Virginia interpretation of the treaty?

· REJECTED Viriginia court view that b/c litigation commenced in state courts it could not be reviewed by SCt; RATHER:  


· appellate power of US clearly extends to cases pending in state courts (when fed’l issues are involved); 

· note: jurisdiction to SCt clearly granted by Judiciary Act;


· appellate jurisdiction extends b/c of language of Constitution, III §2, that requires that all judicial power vest, so long as Congress not trying to take away jurisdiction, all means all. Original jurisdiction properly belongs to States, that leaves appellate for fed’l courts. (textual argument).

· historical arguments – b/c existence of lower federal courts can’t be taken for granted at time of Constitution, (Congress may ordain & establish), SCt’s appellate jurisdiction must have been intended to include state court decisions “arising under the constitution, the laws and treaties of the United States.”


· no opinion on whether SCt would issue writ to Virginia Court of Appeals to obey this decision and enforce former judgments; (note Johnson “concurrence” expresses opinion that this decision leaves us with Article VI supremacy over people but not able to exercise compulsory control over state courts).


· hierarchy implicit in constitution:

· Virginia made structural argument about respect for state sovereignty; Story rejected with textual argument that Constitution provides for hierarchy:


· Article I §10 restrains states;

· language of Constitution imperative upon States (eg, to make laws for elections of representatives). See p. 47.

· diversity jurisdiction in Article III (concerned about state courts neutrality in reviewing these issues)

· structural arguments for supremacy of US SCt:

· uniformity of decisions upon all subjects w/in purview of constitution (see bottom of p. 47) (but note that we tolerate certain amount of disuniformity today);


· no sovereignty for Virginia (beyond textual arguments):


· inherent in ratification that States gave up some sovereignty (submitting to SCt review one of things that States gave up);


· Constitution acts not only on people but on states (but see Johnson concurrence).


· rejects abuse of power argument against fed’l jurisdiction;

· “Nullification” and Civil War (dispute not ended with Martin v. Hunter’s Lessee;)

· Nullification did not say states could flout federal law but that states could decide for themselves what federal law is; this dispute continues.

ADEQUATE AND INDEPENDENT STATE GROUNDS: Michigan v. Long (1983), Justice O’Connor

Review/Intro:

· state courts final expositors of state law;

· states cannot grant less rights than constitutional

· but, no “satisfying and consistent” approach to this issue (even after Mich. v. Long);

· Art III §2: federal judicial power extends, to “all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties.”  Seems to allow for SCt review of all fed’l questions (interpreted in Martin v. Hunter’s Lessee).


· But appellate jurisdiction of SCt exists only as implemented by Congress.

· and, SCt will not review state court decisions if they rest on adequate & independent state grounds;


· rationale: power is to correct wrong judgments, not revise opinions; (no advisory opinions)

procedural adequacy (when state court refuses or fails to rule on merits of fed’l issue b/c of state procedural bar)
· state procedures govern

· SCt will generally respect state procedures.

· will look to “fundamental fairness” (14th Amendment standard); (avoid “unreasonable obstacles”) p. 50

· Henry: procedural forfeiture serves legitimate state interest?


substantive adequacy
· sole issue is whether state substantive ground is independent -- that is, whether no matter how federal issue is resolved, the state ground will be dispositive.  examples:

· if party would lose under either state or fed’l law, no review;

· if state statute co-extensive w/fed’l statute, and relies on fed’l law to interpret state, SCt (and other fed’l courts) could review;

· State can provide more in the way of rights but not less;

· purpose of req’t; avoid advisory opinions. 


· If П wins on both State & Federal claims State cannot appeal to fed’l court. Trad’l answer: exercising jurisdiction here would produce an advisory opinion. But, Amar says: 


· Why not allow review of fed’l decisions by state courts? Can we really distinguish advisory opinions from dicta, so long as something would still turn on decision?

· Also (different situation) why not allow states to grant more rights through their interpretation of US Constitution?


· Allowing this would promote uniformity.


Michigan v. Long, 1983 Justice O’Connor

Issues:

1. Was MI court correct to find it was not constitutional to allow police to search around passenger (and found marijuana, when police thought there might be weapons)?


2. Could State appeal decision below or did it rest on adequate and independent state grounds?

holdings:

· search was within Terry definition of reasonableness

· SCt had jurisdiction

rule of law:

· State courts that use federal law will be presumed to be using it as basis for decision unless they expressly indicate that decision rests on adequate and independent state grounds. When state court decision “fairly appears” to rest primarily on federal law, or to be interwoven with the federal law, and when adequacy and independence of state grounds not otherwise clear from the opinion; [note strong presumption of federal power from states’ rights advocate]

O’Connor rejects:

· examining state law;

· ask state court what it was doing (continuance for clarification);

· presumption that state law was basis for decision

· O’Connor says driving her decision is: respect for state court decisions and avoidance of advisory opinions;

clear standards necessary (but not developed by this opinion)

Steven’s dissent

· “two sovereigns”

· analogy between Finland and Michigan;

· Michigan provided greater rights…and role of SCt should be to vindicate federal rights (so only rule when a federal right is denied);

· uniformity an impossible goal; avoid wasting resources by hearing these cases; and avoid advisory opinions but only resolve disputes.

Amar

· any time federal law discussed, could be reviewed;

· note, when one right protected, another infringed; (eg, in Mich. v. Long, 4th amendment vs. 10th amendment)…O’Connor leaves to States to control.

· States’ rights in Mich. v. Long: majority believes this would encourage internal democratic processes in state governments…would make more explicit in court opinions what state politics are.

· if you take Stevens dissent at its face, if State court struck down wage & hour laws b/c violated constitutional right to freedom of contract, there would be no grounds for revisiting it – 

MODERN CONGRESSIONAL CONTROLS ON FEDERAL JURISDICTION

1. jurisdictions restricted but litigants not deprived of judicial remedy altogether (judicial power vested in all courts); (eg, state courts may be final for some cases, but ok b/c there is a forum);


2. Congress limited docket of Supreme Ct. to writ of certiorari…decision is discretionary by SCt….(Congress eliminated appellate jurisdiction in 1988: btwn 1925 & 1988 all state court decisions subject to obligatory review on appeal…when state statute held constitutional or federal statute or treaty held unconstitutional):


3. Ct. decides certiorari…but uses Court rules:

· conflict between different courts of appeal;

· conflict between highest courts of two states, or between highest court and federal courts of appeals;

· important question not yet settled by SCt

· issue must be federal

· four votes needed for certiorari

· denial is not precedent b/c not a decision on the merits.

B. CASES AND CONTROVERSIES AND JUSTICIABILITY

How is a constitutional issue raised (see p. 84- 85)

· civil claim: Private individuals make a statute the basis for claim or defense in their suit…constitutional issue can be litigated (Gibbons);

· defense to gov’ts civil action: If gov’t brings a civil suit based on statute, unconstitutionality can be a defense; McCulloch v. Maryland;
· defense to criminal suit: If gov’t institutes criminal proceedings based on statute, unconstitutionality is a defense;

· suit for damages for unconstitutional action by gov’t: One damaged by governmental action claimed to be unconstitutional can raise the issue in a suit for damages.

· habeus corpus: Persons held in official custody may challenge the constitutionality of their detention by writ of habeus corpus;

· injunctive or delcaratory relief: One may bring a suit seeking an injunction or declaratory judgment as to constitutionality of a statute (avoiding risk of being charged. Many of these cases do not invoke case or controversy and raise issues of justiciability.

Justiciability

· advisory opinions;

· mootness

· ripeness

· standing

· avoiding constitutional decisions

· adequate state grounds

· abstention

· political questions

Justiciability generally


· Text of Article III requires case or controversy…

· claim must be concrete and definite
· claim must involve legal relations of parties w/adverse legal interests

· claim must be a real and substantial controversy capable of relief through a decree of a conclusive character;

rationale for justiciability 
Fed’l judicial power limited to those disputes that confine fed’l courts to role consistent w/system of separated powers & capable of resolution through judicial process;

· Structural concerns of sep’n of powers;

· Institutional concerns about competence of courts (primarily competent in resolving adversary disputes, more appropriate to be resolved through legislature);

The justiciability doctrine is “one of uncertain and shifting contours” Flast v. Cohen, see p. 83. (incorporates policy and constitutional limitations);


Interpretation of courts more broad when more activist; Court more retrenched will construe justiciability limitations more narrowly.

Advisory Opinions


See Michigan v. Long [Amar says, would not really be an advisory opinion if SCt reviewed fed’l law issues even if nothing turned on it…more like dicta (has some value)]


settled law: no advisory opinions 


NO decision permitted on hypothetical situation or an abstact problem; (eg, advice to President Washington would violate separation of powers).


( Could undermine judicial authority if not followed.


( Need for focused controversy (case and controversy requirement of Article III §2); (parties less likely to brief fully)


( Truth emerges from adversary conflict b/c of motivation to explore in-depth (not nec’y the case, says Tribe, if there were enough amici briefs);

STANDING

“Conventional” Standing

Elements (Warth v. Seldin) relate to defining “case or controversy” in sense of Article III:


· injury in fact for П;( something law recognizes as an injury, including economic, aesthetic, environmental, recreational, a “spiritual stake” in 1st Amendment rights of free exercise & establishment);

· causation: injury traceable to Δ action’s (or probable actions); (causal, but-for requirement)

· redressable: must be redressable by courts;

· a nexus between injury and constitutional violations claimed (Flast, p. 95). [maybe only in Taxpayer suits; see Duke Power]. [what’s the relationship of nexus & but-for/causation?].

Additional (“prudential”) requirements:

· not too widely shared: generalized grievance not sufficient; (more generalized = more appropriate for legislative arena;)


· reluctance for 3d party standing: people should assert their own rights, generally, not those of 3d parties. [Warth: rebuttable presumption: no standing].

Exceptions: 

· eg, NAACP v. Alabama (1958): NAACP could sue to prevent Alabama from getting its membership lists b/c if members revealed themselves this would be the very harm sought to be protected by the suit.


· special relationship between plaintiff and 3d party


· association has standing when:

1) its members would have standing

2) the interests the association seeks to protect relate to the association’s purpose

3) neither claim itself nor relief requested require the individual participation of individual members; but

4) no ideological standing.

( Congress can eliminate prudential considerations by explicit legislation, but Пs must still qualify under Article III; [though then hard to distinguish].

Procedural issues in standing

· construe all material allegations of complaint as true, and construe in favor of complaining party;


· can require particularized allegations to support standing claims, through amended complaints or through affidavits;

Who has standing and who doesn’t: can be hard to tell. Courts tighten and relax standing depending on ideological notions of injury, causation, redressability.
Warth v. Seldin: [no П met standing requirements to challenge zoning ordinance alleged to have discriminatory impact against poor people and people of color].
1. low-income would-be-residents did not have standing because they could not show that they were barred as a result of zoning ordinances; nor could they show that relief would remove harm.

· indirect cause not itself a bar…but makes it more difficult;

· here, Пs could not show that they could afford low-moderate income housing if built, and one П who could would not meet presumed income limitations;

2. taxpayers of Rochester (challenging Penfield zoning practices on grounds of injury to their taxes)

· Court says, these are 3d parties asserting rights of others;

· rebuttable presumption as 3d party that you do not have standing;

· no Congressional statute created standing rights;

· no indirect violation of their rights (no nexus)

· no harm to relationship between themselves and people whose rights are violated, 

· not nec’y for them to assert rights since not clear that those “really” excluded from Penfield could not bring claim;

3. Metro-Act of Rochester

· no political & ideological standing;

· purpose of Association does not give it standing;

· standing of Association must come from issues involving its Members (must be derivative of their claims)

· or, could assert standing b/c of harm in its relationship with its members;

· not like Trafficante because Congress had granted standing to white Пs to allege harm b/c of lack of diversity in housing;

· economy not laws have caused harm to residents who are being harmed (by lack of diversity)

· note: today it is even harder to get associational standing


4. Home Builders (wanted to develop and construct housing, claimed denial of substantial business opportunities and profits);

· Home Builders does not have standing to claim money damages on behalf of its developer members;

· has not alleged facts sufficient to make out case or controversy had members themselves brought suit…no specific project mentioned; no immediacy or ripeness;

5. Housing Council


· no evidence that group members interested in developing moderate or low-cost housing have focused their efforts on Penfield or has specific plan to do so;


· exception: Penfield Better Homes Co. would have had standing in 1969 when applied for zoning variance, but not now a live, concrete dispute (in 1972!).


· Courts solution: political advocacy (but none of low-income residents can get into Penfield to press for this change).


· Brennan dissent:

· vicious circle: need lots of info to get standing, but need standing to get discovery.

· standing is supposed to be threshold inquiry, not ruling on the merits.

· causation requirement often but not always applied rigorously.

· subjective assessment which is really related to the merits.

Village of Arlington Heights v. Metropolitan Housing Development Corp. CONTRAST w/ Warth:

Court accepted standing for housing corporation and potential resident, because developer’s plans were rejected by City who said he would go forward w/plans but for City’s rejection [and MHDC could therefore show that but for restrictive zoning it wouldn’t suffer harm in form of arbitrary or irrational zoning…note no economic injury required]; also, a П who could afford to live in the housing complex if built had standing to challenge restrictive zoning ordinances


but lost on merits.

Linda R.S. (1973) (narrow redressability interpretation) -> No Standing

Rejected equal protection claim for law that only made failure to pay child support a crime when it involved children born in marriage. Court concluded that П mom could not show that jailing dead-beat dad would leverage child support payments.


- injury in fact: not getting child support;

- causation: if had enforced equally, dead beat dad would have paid;

- no redressability: jailing father won’t get him to pay $

usually, redressability & causation go together. Here, an exception.


Rationale: sep’n of powers (no injunction on DA to prosecute) 

Amar: how about enjoining prosecutor from going after anyone until all dead-beat dads included?


Sierra Club v. Morton (1972) -> No Standing

Environmental group lacked standing to challenge construction of a recreation area in a national forest b/c Sierra club.

· no ideological standing

· members not affected by proposed development.

United States v. SCRAP (1973) -> Standing

Group of Georgetown students granted standing to challenge ICC rates that made it slightly more expensive to transport recycling. Reduces recycling and causes environmental damage to law student communities; Court granted standing, but reversed on the merits.

Lujan v. National Wildlife Federation (1990) -> No Standing
Members of an environmental group not adversely affect or aggrieved by BLM policy about mining on public lands. No specific injuries for individual members suing.


Simon v. East Kentucky Welfare Rights Organization (1976) (narrow causal interpretation) -> No standing
Пs sue to invalidate IRS regs. b/c not faithful to Congressional rules that desired non-profits to serve indigents. But Court said, no clear causation of injury by IRS regs.

Allen v. Wright (1984) (narrow causal interpretation) – No standing

Ct. says not clear that revoking favorable  tax status to discriminatory private schools will cure problem of white flight to private schools and remedy desegration delays;


Associated General Contractors v. City of Jacksonville (1993) (relaxed standing rules)

“opportunity to compete” lost for white contractor who could NOT show that he would have won bid without MBE he challenged; (what about opportunity to compete in Warth? why not recognized?)

United States v. Hays (1995)
Voters attacking an alleged racial gerrymander lack standing unless they show that they personally have been subject to racial discrimination. 

white voters who neither resided in challenged predominantly Black district, nor were excluded from that district because they were White, had only a “generalized” grievance and had not suffered “individualized harm.”

Duke Power v. Carolina Environmental Study Group (1978)

· Nexus between injury and constitutional violation (established in dicta in Flast v. Cohen) Duke power suggests nexus requirement only applicable in taxpayer suits;


· Пs challenging nuclear power plant could show injury in fact from environmental and esthetic harm that would occur from building plant. Statute caused injury b/c w/out limitation of liability provision, plants would not be built [did not have to show that limitation of liability provision would be denied adequate compensation.].


· Some argue Duke inconsistent w/Court’s other standing decisions, an outlier.

Policy critique of court’s standing requirements (applies to all types of standing)

· Brennan dissent in Warth
· bars access: Requiring standing bars access to the federal courts


· trial on the merits: low-income Пs & developers: how can court exclude without discovery to establish causation? (for example, how many developers applied in last 6 months and were turned down?): becomes a trial on the merits though standing is a threshold issue;


· developers should have had standing because pattern-and-practice claim was at heart of controversy, so allegations of past injury should be more than sufficient.


· rewards exclusionary zoning: rigidity of court’s enforcement rewards effectiveness of exclusionary policies;

· ducks difficult problems: standing used to get rid of claims where court is hostile to the merits but court does not want to take on;


· inconsistently applied tests:

· eg, contrast Associated General Contractors v. City of Jacksonville with Warth: developer who lost opportunity to “compete” in Jacksonville given standing, even though it can’t allege it would have gotten K but for MBE (so injury caused by market just like in Warth to developers)…Warth Пs could have made same argument;

· empirical assumptions: standing determinations rest on empirical assumptions of how things (esp. the market) works (esp. for causal requirements)  


· political advocacy unsatisfactory alternative, for example, for the would-be residents of Penfield who couldn’t get into the City to change its zoning practices.


· self-policing: 
· Denying standing for generalized grievances leaves some branches of government to police themselves. For example, a Separation of Powers problem is usually generalized. Suppose the President doesn’t want to do a state of the Union address. Could the courts enforce? When political branches police themselves, does this in fact contradict reasoning in Marbury v. Madison (although standing supposed to maintain Marbury requirement that province of the court is to decide rights of individuals)?  [court responds…there are individuals who can bring these claims, and we’ll wait for them]…and note: (p. 103); Schlesinger court said fact that no individual could get standing does not permit standing in generalized grievance cases.

· lack of enforcement: large sections of Constitution will go unenforced (esp. because of narrow holdings in taxpayer & citizen standing case)


· Amar’s rule would depend on answering the question: which institution is best positioned to decide this issue? Not flat our rule that: “generalized grievances aren’t best for courts.”

· Court now relaxing standing again (Friends of the Earth v. Laidlaw), though tightened up in early 1990s (Lujan)

Standing to Assert the Rights of Third Parties: jus tertii


Craig v. Boren (1976) [beer vendors had standing to assert 3d party equal protection rights of men Пs under 21 prohibited from buying 3.2 beer]

· there was sufficient injury in fact to satisfy Article III requirements b/c 

1) beer vendors couldn’t sell beer to an otherwise available market (economic injury always counts); 

2) obliged to heed statute on pain of penalty (sanctions and maybe loss of license).


· therefore have standing for 3d parties whose equal protection rights violated (analagous to Eistenstadt);


· rights of beer vendors and buyers “mutually interdependent” (so not like Raines where Georgia public officials did not have standing to assert constitutional rights of private parties to defend their actions against the Civil Rights Act).


· Sullivan & Barrows: rules for 3d party standing may be relaxed when group unable to bring claims itself (majority says this might be the case here b/c difficult to assemble class w/in age group; dissent says definitely not);


· Griswold: physician patient relationship undergirded relaxed standing rules;


· Eisenstadt, “the relationship between one who acted to protect the rights of a minority and the minority itself” – dissent distinguishes but majority characterizes as “mutually interdependent relationship” and finds it existing here.

Taxpayer and Citizen Standing

· generally, no federal taxpayer standing qua taxpayers (some exceptions, Flast, Congressional statute);
· Flast v. Cohen (1968) (upheld in Bowen) (1988) exception: (upheld taxpayer standing to challenge federal expenditures to parochial schools)

1) Congress exercising tax & spend power;


· interpretation of this prong varies: eg, federal government gave away land with a building to a Church organization but Court said not taxing & spending b/c was giving away property…so Congress can be challenged for giving away cash, but not a building.

2) Clause violates a specific constitutional limitation on the taxing and spending power (eg, establishment clause of 1st Amendment in Flast); (note, may be a specific exception of establishment clause ONLY)

· rationale for this prong: reluctance to entertain generalized grievance on separation of powers; because reduces the universe of generalized grievances brought before Fed’l Courts

· must still be w/in “case or controversy” requirement…so taxpayers must be within zone of interest of clause they are challenging (eg, in Frothingham v. Mellon, injury too “remote, fluctuating and uncertain”).


· Congressionally created standing: must also still meet “case or controversy requirement,” eg, no taxpayer standing in Lujan v. Defenders of Wildlife
· Congress can eliminate prudential constraints;

· Congress can create right that didn’t exist before and denial of this right would constitute injury in fact;

· Lujan not like Trafficante because there is no real world personal injury in Lujan (endangered species researchers couldn’t specifically say when they would be visiting countries deregulated on endangered species reporting);

· note:  Lujan could be viewed as about sep’n of powers between President & Congress (President respecting will of Congress)…but how will this be enforced? Lujan and Schlesinger seem to suggest that some constitutional rights will go unenforced.

Raines v. Byrd (1997) (no standing for Congress members to challenge constitutionality of Line Item Veto).

· Congressmen’s  claim was not ripe; they suffered no injury as individuals & there was no historical precedent of this sort.

· Legislators would have had claims to sue if their votes had been nullified of effect…

· Role of courts is to protect constitutional rights and liberties of individual citizens and minority groups against oppressive or discriminatory government action, not “amorphous general supervision” of government.

· Ginsburg concurrence explicitly relies on sep’n of powers: restraint from intervening in intrabranch controversy.
MOOTNESS
· A case becomes moot when the controversy has ceased to be “definite and concrete” and no longer “touch[es] the legal relations of parties having adverse interests”. (case brought too late).

· law changes;

· wrongful behavior ends and won’t recur;

· party has died or no longer subject to statute;

DeFunis v. Odegaard (1974): 

background
· DeFunis would already have diploma by the time case resolved, and WA University would take no action. 


· Side jurisdictional question: WA State would have allowed resolution of this issue, because of the “great public interest in the case.” What if State court opines on federal issue that doesn’t qualify for federal review b/c issue is moot? (Ct. has different standard for review of state & federal litigation, see below);


· Policy concerns (Brennan dissent in DeFunis): important public interest, avoid future litigation costs.


· Exception to mootness: Capable of repetition yet evading review

· where issue will always be mooted by passage of time in litigation and П will be subject to challenged action in the future (eg, United States v. New York Tel. Co., and challenge about telephone regs.)

· also, where П will not face litigated issue in the future but others similarly situated will (eg, Roe & abortion issues; election issues as well)…may be combined with class action status evaluation.

· cases in which Δ voluntarily but not permanently changed conduct;

· collateral consequences to case (eg, woman who brings claim charging employment discrimination gets promoted…but still has claim for back pay), also eg, criminal prosecutions b/c stigma permanent, may have consequences)

STANDARDS FOR CASE AND CONTROVERSY REQUIREMENTS AS APPLIED TO LITIGATION ARISING FROM STATE & FEDERAL COURTS

· Rules have different operation: why? one explanation is that case or controversy limitation are rules of self-limitation for federal courts and are irrelevant to Supreme Court review of state decisions.

· Still bound by Article III requirements….doctrines of standing, ripeness, and mootness do not block SCt review of state court decisions unless there is no case or controversy in sense of Article III.

· different effect of SCt rulings on federal and state cases:

· SCt ruling on ripeness or standing for fed’l cases results in remand to lower courts & dismissal;

· SCt ruling on ripeness or standing for state cases results in dismissing appeal to SCt, and lower court rulings stand.

· officially, no distinct standard though cases distinguished on grounds that they arose in federal or state court.

RIPENESS
· An issue presents an immediate threat of harm. Must be ripe for court to resolve it.


· applies to cases seeking injunctions and declaratory judgments (but not damages or criminal prosecutions relating to past conduct); (goal: get judicial resolution before incurring risk of defiance & conviction).


· policy underlying = value of sep’n of powers of courts not weighing in when they don’t need to (vs. constitutional value of protecting individual rights in cases where police have discretion to take some action).


· ripeness standards specific to 1) constitutional right  & amendment invoked 


· generally requires showing that:

1) I am “chilled” b/c I will do act otherwise except for bar;

2) government will enforce (and I will be injured).


· First Amendment EXCEPTION (b/c harm is to listeners as well as speakers in our view): can challenge restrictive law even if I am not one injured…b/c we care so deeply about these kinds of rights, can make a FACIAL CHALLENGE: but then most show broad impact, that it is unconstitutional more often that constitutional. If not FACIAL Challenge, must show that gov’t will go after YOU and that law will be applied to you. Facial challenges still require showing that law applies to you (and must meet case & controversy requirements of injury in fact, though injury can be abstract denial of rights)…but don’t have to show that law is impermissably applied to you.

United Public Workers v. Mitchell (1947)

· fed’l civil servants who wanted to challenge the Hatch Act, but not ripe b/c really an attack on political expediency of statute, not presentation of legal case…Пs not adequately specific.

Adler v. Board of Education (1952)

· Adler was facial challenge to NY law, so evaded ripeness requirements (b/c question of whether there can be constitutional applications of statute can be decided w/out reference to particular conduct of Пs); also, Adler arose in State Court, Mitchell in fed’l.

Poe v. Ullman (1961)

· challenged anti-conception law on books but enforced only once in 80 years, Court refused to find “clear” threat of prosecution…but will hear in other circumstances (an exercise of discretion…but then why review at all?)

Younger v. Harris (1971)


· law that limited anti-war activities was not ripe for challenge by Пs, not b/c unclear what Пs will do, but because unclear how state will prosecute (turns out Hirsch was prosecuted). (Challenged by PLP members).

Los Angeles v. Lyons (1983)

· injunctive claim of П who suffered chokehold not ripe b/c failed to allege likelihood of substantial and immediate irreperable injury, and inadequacy of remedies at law (why latter?)

· no reas. basis to conclude that you are more likely to suffer this injury in the future than anyone else

· & you probably won’t run risk of being choked again…unlikely you’ll do anything that justifies use of police force [chokehold used by police less than 1,000 times by LAPD in a year, “only” 16 people die or are harmed by it]


· note that it appears that there may be no way to get into court to challenge chokehold (even if we assume as we must at pleading stage that it is unconstitutional), even if they used chokehold at all times police might say, how much of a chance do you have of being stopped? ; 1) could go into state court; 2) damages claims adequate for challenge and deterrence according to majority. 


· Dissent by Marshall, Brennan, Stevens, Blackmun…once you’ve got standing on the issue (from the damages claim) you’ve got standing for whatever remedies you want too invoke…no constitutional basis for distinction between injunction & damages claims.


· Impact// what does it mean for courts to police other actors and force them to obey constitution? 1) City can buy its way out of Constitution?; 2) State not even subject to damages b/c of 11th Amendment (so how would you enforce a similar policy if used by CHP?)


· Establishes a hierarchy of Constitutional values without justifying or defending that hierarchy…sep’n of powers principle trumps competing value in 14th Amendment to protect due process; [could even re-focus to say it is about institutional role of courts in sep’n of powers over sep’n of powers issues in executive abuse of power (police deciding on punishment w/out trial, etc.]


POLITICAL QUESTION

· Court will not decide matters that are committed by the Constitution to other branches of government; [Amar likes this part of justiciability but not others…others give too much flexibility to Courts to pick & choose].


· Resolution of dispute beyond judicial expertise (“no discoverable and manageable standards for resolving the dispute.”) [this is like saying nothing illegal has been done…so is more like a ruling on the merits than a justiciability category].


· “Prudential” concerns…unwise to decide the case….[flexible]

· cases where judicial decisions would imply lack of respect for another branch;

· judicial reversal of what another branch has done that would disrupt settled expectations (could relate to type of relief, but does not have to), domestically & internationally


· Tribe: diverse blend of constitutional and discretionary considerations that go into Court’s determination that constitutional provisions litigants seeking to enforce “lend themselves to interpretation as guarantees of enforceable rights.”


· WHAT IT IS NOT: 1) anything that involves public policy; 2) politically charged

· WHAT IS A POLITICAL QUESTION? eg, impeaching the President (committed to Congress) (but not settled); Constitutional amendments (committed to Congress); regulating the military (Committed to Congress, Court could not supervise).


Overview/Baker v. Carr (1962)

· holding that apportionment issues are justiciable; despite history of Luther v. Borden (1842) involving Rhode Island agents entering land of П involved in uprising under martial law; here, apportionment did not involve Gauranty Clause of Article IV §4 (guaranteeing republican form of government); distinguishing to say that these cases involved rlations between judiciary and other branches of federal government, vs. judiciary and the states;

· lists series of factors, at least one of which must be present to make an issue a non-justiciable political question:

· textual commitment to another branch; *

· lack of judicially manageable standards (Amar says this sometimes means, it’s not illegal);*

· unsuitable policy determination (initial policy determination not appropriate for court to make);

· lack of respect for other branches;

· political decision already made;

· need for a single pronouncement/avoid multiple pronouncements*

Commitment to Other Branches: Powell v. McCormick (1969)

(Powell elected but not permitted to take his seat in Cong(conservatives didn’t like him)

Q = whether decision to seat him is textually committed to House(and non-justiciable):


Court held limited commitment of decision-making authority to Congress involved, so review allowed.

· Congress argued: Art I, §5: each House shall be the Judge of the Qualifications of own members

· cl 2 : 2/3 house can decide to expel one of its own members


· Powell argued: Art I, § 2 sets out qualifications for House membership

· 25 yrs old, citizen, live in state, etc

Ct Reasons:

· Expulsion power doesn’t apply b/c has never sat him

· B/C there are explicit qualifications set out, House doesn’t have total discretion to determine qualifications of members

House has unreviewable power to determine if he meets the enumerated qualifications (25 yrs old, etc)(no matter how silly the determination

Impeachment and Political Questions: Nixon v. United States (1993)

(Nixon = Fed judge impeached by house and convicted by Senate)

(Senate committee held hearings on the accusations and gave transcript to Senate for vote

Q = whether impeachment procedure is textually committed to Senate, and NON-REVIEWABLE; 

= is Impeachment Rule XI that allows Senate to convene a committee to take testimony unconstitutional?

holding
Court holds it cannot have jurisdiction in case where Constitution granted Senate the sole power  to try all impeachments…therefore Senate could determine what constituted a trial; and issue was non-justiciable by court.
Art I, § 3, cl 6:  

· The Senate “shall have the sole power to try all impeachments”

· Nixon argues was not tried by Senate

· delegated committee in violation of const requirement for trial by whole Senate

reasoning
· textual commitment in sole judicial power of Art I §3

· bolstered by use of sole in house’s power of impeachment 

· historical lack of evidence about judicial review of impeachment…although there is judicial review of statutes, bills of attainder, and ex post facto laws;

· framers rejected putting impeachment powers in House generally;

· problem of bias (thus two houses)

· impeachment of judges should not be reviewed by judicial branch

· lack of finality and difficulty of fashioning relief 

Better preclusion Reading:  S. Ct has to respect decision b/c of res judicata. 

· Ct still has to be sure there are minimum Due Process requirements met

· can’t recognize judgment until minimum Due Process floor has been met

· Court accepts argument that word “try” so broad it cannot have judicially manageable standards. Why not manage “try” like “due process”?

· finds try is vague because specific limitations are imposed on house when trying impeachments…”suggest[ing] the framers did not intent add’l limitations” p. 130


impeachment reviewable?  

· trad’l view says no, based on Nixon; nonjusticiable political question. 

· Senate has sole power to determine what constitutes a trial.

· judicial review would open the door to chaos, if SCt reviewed Senate impeachmens.

Souter concurrence: 

· would allow review of at least some issues, for example, whether an adequate definition of “high Crimes and Misdeameanors” was applied.

· notes that pol. question involves deference to other branches…and whether judiciary reviews may depend on how impt. the answer is that is needed.

· if Senate went well beyond the scope of its authority, Souter would allow intervention.

President dicta: chaos particularly important where it involved the President…

· legitimacy & effectiveness of successor impaired 

· involving multiple trials

· what about relief: could Ct. order reinstatement?

distinguishes Powell b/c Powell involved constitutional limitations on Senate power to seat its members; here there were no such limitations on try.

White concurrence: no reason why textual commitment = non-justiciable political question. Rather, issue is whether branch has sole power to interpret scope & nature of that power.

( Political Question maleable

· Article V good example of schizophrenia of political question doctrine…since it sets out 4 paths to amendment, and leaves questions unresolved

· Court also ducked Vietnam.

Lack of judicially manageable standards: Coleman v. Miller (1939)

· Congress has the power, b/c Constitution is silent, and considerations are “political, social, and economic.” 

III. The Scope of National Power

Sources of National Power

· Founding convention: 2 possible interpretations (p. 155):

· the Committee of Detail reached toward the same generalized grant of power to the National Government as the Convention had earlier approved;

· the decision to enumerate the powers of Congress reflects a decision to sharply circumscribe national power.

· 9th Amendment: The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.


· 10th Amendment: The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.


· Art I §8 [Enumerated powers]:

[1] The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defense and general Welfare o the United States; but all Duties, Imposts, and Excises shall be uniform throughout the United States;

[3] To regulate Commerce with foreign Nations, and among the several States, and with the Indian tribes;

[8] To promote the Progress of Science and useful Arts, but securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries;

[18] To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.


· 3 big issues in interpretation of these sections [come before court in series of cases, 1819 – 1851]:

· spec. powers construed narrowly or broadly? how to interpret nec’y and proper clause?


· what are limits on fed’l gov’t to regulate & to tax? if fed’l gov’t granted a power, does this exclude states from same power? does exercise of a granted power imply exclusion of states from same power?


· does the Constitution impose limits when nat’l gov’t regulations or taxes impinge on state gov’ts? To what extent may the states impose regulations or collect taxes from state gov’t? [intergovernmental immunities]

· Federalism policies

· supporters:

· encourages diversity

· pro-experimentation

· promotes liberty (2 levels of gov’t check each other)

· promotes direct participation

· body of gov’t appropriate to decision being made

· detractors:


· inefficient

· chaotic

· complicated

· economy & transportation changed: we are a national economy

· abysmal record of state gov’ts on minority rights (slavery)

· literally, some colleagues who want to get rid of state governments

McCulloch v. Maryland (p. 157) (Marshall)

Bank of US taxed by MD after Panic of 1818 and corruption…State brought suit against Bank and its cashier (McCulloch) to try to collect tax.

Holdings:

1) bank of United States w/in constitutionally-vested power of the federal government; (though not listed as enumerated power).

2) since the Bank was constitutionally charted, MD tax on it unconstitutional. (through supremacy clause and sovereignty of the people. Part cannot control whole).

Art I §8

- Congress may “make all Laws which shall be necessary and proper for carrying into execution” the enumerated powers w/in Art I or w/in the Constitution more broadly.

Legacy: 

· rationally related standard for commercial activity; “let the end be legitimate, let it be within the scope of the Constitution.” appropriate and plainly adapted.
· implied powers: gov’t of enumerated powers, but authorization does not have to be explicit; based on 

· necessary and proper clause (Art I §8). McCulloch does not ADD power to fed’l gov’t, technically, but says it is NOT a limitation on fed’l power, because of the way it is written. Could have said “power to do nothing but X,” or, like Articles of Confed, used word “expressly,” or used word “absolutely” like Art I §10.

Reasoning
· pragmatic view of the Constitution: “we must never forget that it is a Constitution we are expounding” (w/people as audience…not every right and duty can be enumerated).

· historical analysis that other powers had been inferred in the past by the Fed’l Gov’t

· sep’n of powers: inappropriate for judicial branch to scrutinize degree of necessity justifying a statute; only strike down statutes if quite clear they violate constitution; motives of Congress irrelevant.

· but deference not followed during late 19th and early 20th Century…through decisions that relied on the 10th Amendment.

· American icons and ideals (Washington thought bank was ok).

THE COMMERCE CLAUSE

Art I. §8

to regulate Commerce 1) with foreign nations 2) among the several states 3) and with the Indian tribes.

historical analysis
I. Early 1800s – Early 1900s; “Dual Federalism”

· manufacturing vs. commerce (Knight)

· Shreveport Rate (close & substantial relation to commerce req’d)

· ‘currency of commerce’

· police power (lottery, pure food & drug but NOT child labor…b/c goods not the “very evil” sought to be prevented).

II. New Deal – 1935- 1995 (greatly expanded)


· loose nexus: substantial effect on interstate commerce = related to commerce clause;

· cumulative effect (small acts together = substantial effect): Wickard, garment.

· prohibitions based on fed’l police power: Darby overruled Hammer: allowed FLSA (motive irrelevant, “any rational basis” test applied).

· 10th Amendment NOT an independent limitation.

III. 1960s – really expanded: regulating civil rights, criminal activity through the national economy until…

· 1964: Heart of Atlanta, Katsenbach (Ollie’s BBQ)
· contact w/commerce

· motive irrelevant

· commercial activity

· rational basis

· pinch/squeeze = local/national dichotomy overcome

IV. 1995 – U.S. v. Lopez: either a barrier or a retreat.

current doctrine: Lopez v. United States + valid prior doctrine.

· impact on commerce more substantial

· in itself commercial
· not usurp general police power of the states

· jurisdictional “nexus” (w/fed’l statute would help)

probable reconciliation of  Lopez with prior holdings:

· channels of interstate commerce (allowed since Gibbons);

· instrumentalities of interstate commerce

· substantial effect on commerce [real bite]

· reminiscent of “direct” and “indirect” effect

· or, in & of itself commercial…cumulative effect still valid. Wickard still good law.

· if not commercial, needs to be a clear connection btwn activity and inter-state commerce (guns & schools not enough).

· one reading: revives direct and indirect distinctions (looking for qualitative relationship to commerce)

· beyond rational basis: fact of commercial activity must exist to Court’s satisfaction…no deference to Congressional findings like those in Lopez. but a jurisdictional hook would help (like if guns moved through interstate commerce were made it illegal).

Lopez Congressional findings on commercial effect: not questioned, but Court holds they are not “substantial” enough

· guns and violence affect insurance;

· guns and violence discourage travel and some would originate from other states;

· dissent: scope of enumerated powers changes with society, a more interdependent society may change the limits…majority opinion does not respond to this. Why does it matter if activity is commercial if the justification for regulation is the effect on the nat’l economy? majority never answers.

application: VAWA struck down in 4th circuit based on Lopez.
· might be a 14th Amendment hook if Congress had made an argument that States are not prosecuting existing laws to prevent violence against women. Unfortunately, Congress made no findings on this, but instead, pre-Lopez, said that violence affects women b/c they are then not efficient enough in the workplace.

US v. Lopez (1995) [Rehnquist]

(Struck down Gun-Free School Zone Act)

(first court intervention in commerce power since the New Deal

Commerce Doctrine:

· 1) Congress can regulate use of channels of interstate commerce

· (shipment of goods and people across state lines)


· 2) can regulate instrumentalities of interstate commerce

· (modes of interstate commerce—trucks, etc)

· can regulate even if local, b/c integral to interstate commerce


· 3) can regulate intrastate activities that substantially effect interstate commerce

Cts Reasoning
· possession of guns near schools doesn’t affect interstate commerce at all


· Doesn’t address govts empirical arguments:

· guns near schools contribute to poor education which affects commerce

· people won’t travel to violent areas

· violent crime affects insurance


· “Substantial” 

· not quantitative(not great in magnitude

· must be qualitatively related to commerce in some way


· Greater scrutiny when NOT A COMMERCIAL ACTIVITY

· need greater substantial effect
· explicit findings may be helpful

· make gesture of respect toward Federalism

· probably will at most tip a close case over the border into “regulable”


· or jurisdictional hook (relationship to commerce—eg guns sold in interstate commerce)

· unclear that jurisdictional hook alone will save law

· hard to imagine a product where some part of it has not moved in interstate commerce( no longer any truly local products

· would still mean that Congress could regulate anything( what the Ct is trying to avoid

Theory
· if accept “cost of crime” or “national productivity” argument, then there is no activity Congress can’t regulate

· would usurp the States’ police power


· Seems to reject Wickard reasoning:

· anything when aggregated has effect on interstate commerce (not sufficient reason to uphold regulation (when activity not commercial)


· Rejects idea that Congressional power implicit in nature of economy today

· goes against intent of constitution

· Fed govt must be one of limited, enumerated powers

· there is residue of power left to states

· presupposes existence of some power the federal govt doesn’t enjoy

Amar:

· scope of enumerated powers may change along w/ the economy and changing conditions

· conceptions of limited power may be less relevant today

· difficult to apply framer’s expectations to today’s world, since it is different than the one they knew

( To apply opinion, first ask if activity regulated is commercial or not
Breyer’s Dissent:

· if impact on national economy, what difference does it make if activity is commercial or not?

· 2 local activities may have same exact effect on national economy, why do we care if one is economic and one not?


· Points out that Wickard seemed unconcerned w/ nature of activity regulated, only its effects

· said can regulate activity “whatever its nature”


· Ct should return to the rational basis test

Amar:

· difficult to see how court will decide what is commercial and what isn’t

· difficult standard to apply

· Why aren’t schools a “commercial activity”?

· purports not to overrule any other case, but Wickard would probably have come out differently under Lopez

· seems to want Congress to stop and think about Federalism(preserve etiquette

· force Congress to be respectful of State’s rights to regulate

Implications of Lopez:

· O’Connor and Kennedy’s Concurrances( key to results

· eager to leave commercial transactions untouched
· respect stare decisis( won’t change commerce clause jurisprudence too rapidly

· activities that have traditionally been left to the states should be more off limits than activities not so limited

· education = quintessentially local activity

· crime = local issue


· When pitch laws to Ct, should not make arguments that have no stopping point

· Should contrast law in Q w/ one that would NOT be permitted 


· 4th Circuit:  Taken lessons about Federalism to heart

· struck down the violence against women act

channels (and dormant commerce clause): Gibbons v. Ogden (1824) (Marshall)

Was state restriction on interstate shipping, when ship operator had a fed’l license, constitutional? Monopoly and injunction violated Supremacy Clause.

· Congress can regulate all commerce that concerns more states than one. Not only buying and selling but all commercial intercourse. 


· May affect intrastate activities if connected to inter-state. (but completely interstate commerce reserved for State itself).


· Fed’l gov’t supreme within its sphere of action (once there is a congressional hook, congress’ power to regulate is plenary and absolute).


· Congressional silence? Analysis suggestive that although fed gov’t supreme when acting within its power, state can regulate too so long as no conflict). Like both state and fed’l gov’t can hear causes of action. But here, there was an actual conflict btwn. state & local gov’t so Marshall did not decide this q.


· Implicitly, 10th Amendment is NOT A BAR to Congressional power to regulate interstate commerce.


Dormant Commerce Clause: Cooley v. Board of Port Wardens

· Involve challenges to state laws for treading on fed’l authority.

· court trying to justify state regulation of economy (rather than reverse, b/c of greater ability of states at the time to create infrastructure of economy).

· looks at local /national distinctions.

Dormant commerce clause generally: Is a state prevented from taking a particular action which affects interstate commerce, assuming that Congress has not actually exercised its power in that area? 

· 1850-1900: cases involved challenges to state laws for treading on fed’l authority;

· state could regulate local activity, (meaning manufacturing)

· eg, Kidd v. Pearson: state law that prohibits manufacturing of intoxicating liquor ok even though all liquor sold out of state.

· state could not regulate national, meaning commercial distribution into the national marketplace.


· 1900 – 1937: focused more on whether Congress can regulate when it affects local manufacturing. See U.S. v. E.C.Knight: invalidating congressional regulation of local manufacturing, for extension of this principle, protecting the territory of the states from fed’l intrusion.

Commerce Clause From Gibbons to the New Deal

U.S. v. E.C. Knight (Sherman anti-trust act doesn’t apply to mfr)

· direct vs. indirect effect

· direct = qualitative (like Lopez, in and of itself commercial)

Shreveport Rate: close and subsantial (upheld ICC order fixing railroad rates);


Hammer v. Dagenhart: law did not tell manufacturers they could not use child labor, but congress said you cannot transport across state lines anything made with child labor. Supreme Court struck down this state law, saying goods not part of “very evil” law sought to prevent.

The New Deal and Modern Commerce Clause Interpretation

Schecter Poultry (sick chicken): NIRA minimum wages, maximum hours, recognized rights of unions to organize…struck down.

non-delegation doctrine:

· 1st and last time court upheld a non-delegation charge.

· non-delegation =  inappropriate delegation of legislative authority from Congress to the President in violation of sep’n of powers)…

· court will use non-delegation doctrine to interpret Congressional statute: if it seems to give President a lot of power, Court might construe as narrowly as possible to avoid problem that law crosses this difficult-to-draw line.

restricted purely intrastate business operations
· person who brought case operated entirely w/in NY (although some of wholesalers imported chickens from other states);

· not “flow of commerce” (like a stockyard) b/c only applies to what will happen in the future (!?)

Carter Coal (1937): tax on coal producers would be waived if they adopted an industrial code that included wage & hour, collective bargaining.  Court struck down: has to do with production of coal, and production or manufacture is a purely local activity (EC Knight).  [although coal regularly shipped across interstate lines, and was the primary energy source in our country].  Response: court packing plan.

Reversal: West Coast Hotel & NLRB v. Jones & Laughlin Steel Company
· labor laws allowed to be applied to vertically integrated steel industry.

Reversal big-time: Darby

· FLSA applies to goods destined for interstate commerce (includes hot goods issue);

· overrules Hammer.

· “manufacturing is so related to commerce,” as long as there is some effect, that’s a good enough hook.

Ambitious reading of commerce clause in Wickard: if you aggregate little grain growers together = substantial impact on commerce.

Modern commerce clause developments: (see  Lopez above)

Heart of Atlanta & Katzenbaugh: private segregation restricts movements across state lines and this affects interstate commerce in hotels & restaurants. Note Congress’s motive (though involved police powers) not important.

· Heart of Atlanta: affected inter-state travel;

· Katzenbach (Ollie’s BBQ): though small, had an aggregate impact on commerce…rational basis enough (will not re-scrutinize to see if facts justify result Congress determined).

· probably upheld under Lopez b/c activity in and of itself commercial…but could find not a substantial enough effect.

Perez: loan sharking prohibition by fed’l gov’t – has a significant effect if you aggregate all the money.

Other Federal Powers: The Taxing Power, the Spending Power, The War and Treaty Powers, and The Property Power

I. THE TAXING POWER
Art. I §8:

· Congress shall have the power to lay and collect taxes, duties, imposts, and excises;

· all duties, imposts, and excises shall be uniform throughout the United States

power to tax an independent power

Sonzinsky v. United States 1937, Stone (challenged tax of National Firearms Act)

· challenge was that Congress was trying to regulate by taxing.

· Ct found that on its face it contains no other regulation (unlike child labor or carter coal cases)

· Every tax is in some measure regulatory. 

· tax produces “some revenue” … Court will not scrutinize motives.

· here, tax “is not attended by an offensive regulation, and since it operates as a tax, it is within the national taxing power”

· contrast Constantine: fed’l excise tax on illegal moonshine activity w/ significant tax = penal and prohibitory intent rather than regulatory.
Ptasynski (1983) (fed’l oil tax that exempted Alaska oil producers = Constitutional).


· Note: congress can treat products of different states differently, but that does not mean states can do the same.

· Congress can treat diff. states differently so long as there is no actual geographic discrimination.
· Uniformity Clause gives congress wide latitude in determining what to tax…but if it frames in geographic terms, will consider closely to find actual geographic discrimination.

II. THE SPENDING POWER

Art I §8: power to lay & collect taxes, to pay the debts and provide for the common Defence and general  Welfare of the United States.

Power to Spend “independent”: United States v. Butler (1936). Roberts.

Q: can Congress spend money for anything it decides is in common welfare, or is phrase general welfare limited to more specifically enumerated powers and objectives set forth in Article I?

· Hamilton: power to tax & spend separate & distinct from other powers.

· Madison: preserve limitations on congress’ powers.

Court adopts Hamiltonian language but applies Madisonian test. 

Cannot spend in a way that is coercive, that looks like regulation.

Here, court’s spending was regulatory b/c Congress could not coercively purchase compliance with a regulatory scheme. 

· conditional appropriation of money would be valid;

· but not, as here, farmer’s contractually binding himself to obey the regulations.

Chas. C. Steward Machine Co. v. Davis

 [Above conditional vs. promises requirement abandoned in Davis (1937) – upholding a portion of the Social Security Act which allowed employers to receive a credit against federal tax for any contribution to a state-enacted unemployment plan.  Even though the credit was given only where the state passed a plan meeting congressional-defined requirements (agt), the plan was valid to combat fed’l problem of unemployment].

today, Butler stands for proposition that Congress has no power to regulate for the purpose of providing for the general welfare, although it may spend for the general welfare, and tax for the general welfare.

South Dakota v. Dole (1987) (Rehnquist) (withholding federal highway funds from states that allowed people under 21 to buy alcohol)

[** Even if Congress cannot directly regulate an area, it can use its conditional spending power to achieve that result indirectly by compelling a state to regulate**].

uses 4 part inquiry (Amar says relatively meaningless):

1. spending for general welfare

· broad. Rare, if ever, that Congress not spending for the general welfare.


· Buckley v. Valeo: “general welfare” a grant of power, the scope of which is quite expansive, enlarged by nec’y and proper clause. Congress decides what is general welfare.

6. conditional spending being offered by the States. Condition must be unambiguous.

· plain statement language.

7. cannot condition on something unconstitutional. eg, can’t tell States to violate 1st amendment (or induce them to).


8. “the conditions on federal grants have to be related to a particular national interest in a federal program.” [Amar says this requirement could be interesting if developed further].

· means/ends relationship test: fit between purpose and means.

· means underinclusive.

· means over-inclusive.

O’Connor concurrence: gives meaning to 4th prong: means/ends.

1. Condition should track the purpose of fed’l $$. 


2. Amar: test should require temporal limitation.


Note: if court is serious about restraining federal gov’t police powers (as in Lopez), then the Court will have to beef up the South Dakota test, because otherwise the fed’l gov’t can try to force regulation (or implement regulation) through spending. Amar says: will have to accomplish this in the next 5 years for “New Federalism” to have teeth.

[Note: read South Dakota v. Dole: get better notes]

[Question: how does this relate to Printz and New York?]

III. WAR AND TREATY POWERS

· When Congress & the Executive are operating together, the war power of the federal government is awesome. Few governmental actions that cannot be upheld in war.

· WWII: every economic act during war upheld w/out problem.

· Civil rights liberties restricted during war (eg, sedition and treason laws in WWI, and Korematsu in WWII);

· [note: after McCarthyism, Court less deferential].

· Woods (1948): Court upheld rent control ordinances that otherwise would have been outside government power. even after hostilities were over.

· beware of over-extending war powers since they could “swallow up other powers of Congress and largely obliterate the Ninth and Tenth Amendments as well.”

· power to draft: an exception to the 13th Amendment that prevents involuntary compulsion of your labor.

Article I & II: lots of enumerated powers that go to wars & treaties

· President is “commander-in-chief” of armed forces

· w/2/3 of senate, President can make treaties

· w/advice and consent of Senate: appoints Ambassadors, other public Ministers and Consults (Art II § 2)

· receives Ambassadors and other public ministers (Art. II §3)

President has extensive undefined power elsewhere:

· Art II §1: “executive power shall be vested in” President;

· Art II §3: “he shall take care that the Laws be faithfully executed.”

Congressional power related to foreign affairs and national defense
· to declare war

· to maintain an army and a navy;

· to make rules for the regulation of the armed forces.

· power to regulate commerce w/foreign nations;

· to establish a uniform rule of naturalization;

· to define and punish piracies and felonies committed on the high seas and in violation of int’l law

limitations on states (make clear above powers are national)

· no state shall enter into any treaty, alliance, or confederation

· w/out consent of Congress, no state shall lay any imposts or duties on imports or exports…except for state inspection laws;

· no war unless invaded or in imminent danger (Art I §10)

· no troops or ships of war in time of peace w/out Consent of Congress.

United States v. Curtiss-Wright Export Corp (1936) Sutherland. Raises ideas that there are “inherent government powers” in a national government. Analyzes limitations on federal powers in domestic spheres as relating to 10th Amendment reservation to the states (9th Amendment reservation would seem to support this, too). Foreign powers have no such limitations. “otherwise, the United States is not completely sovereign.”

eg: power to acquire territory by discovery and occupation, power to expel undesirable aliens, power to make such international agreements as do not constitute treaties in the constitutional sense.

INTERNATIONAL AGREEMENTS

Hauenstein v. Lynham: (1880). Treaty said alien heirs should be permitted to inherit property in the State, and permitted to sell & take money out of state; VI had already taken property.  Court reversed.

Article VI: “all treaties made or which shall be made under the authority of the United States, shall be the supreme law of the land, and the judges in every State shall be bound notwithstanding.” [same stature for treaties as Constitution & Laws of the U.S….w/qualification that treaties must be made “under the Authority of the United States.” [like Martin v. Hunter’s Lessee].

CONGRESSIONAL LEGISLATION INCONSISTENT WITH A TREATY

· Treaty supersedes inconsistent provisions of earlier acts of Congress as well as inconsistent state laws;

· subsequent Congressional legislation shall be given effect even though inconsistent with a prior treaty (see Chinese Exclusion Cases…sustained legislation excluding the entry of the Chinese even though such exclusion was in violation of a treaty with China).

· “last expression of a sovereign will control”

· Enforcement of int’l obligation must be found in diplomatic negotiations or an international tribunal.

subject matter limits on Congress?
· could Congress pass gun control through a treaty? Probably.  See Missouri v. Holland.

Missouri v. Holland (1920). Holmes.

· Congressional statute regulating migratory birds was invalidated. Same regulations became valid when developed through a treaty. Enumerated powers restrictions do NOT apply in foreign commerce setting.


· note different language in Supremacy Clause…laws must be made in pursuance of the Constitution. Treaties are made under the authority of the United States.


· problem: in theory, could Congress trample on 1st Amendment and Equal Protection rights. What if Supreme Court flat out forbids MBE contracting? Could Congress develop a human rights theory to promote race contracting, and negotiate it into our international treaties.  Court has said NO. Only constitutional limit relaxed for treaties is federalism. Affirmative barriers – like the 1st and 14th Amendments – remain. Thus elevating some amendments over the 10th.

“to the extent the United States can validly make treaties, the people and the States have delegated their power to the National Government and they cannot be nullified by the Executive or by the Executive and the Senate combined…” p. 233.

not always clear when there’s a conflict between treaties and city laws. We go out of our way to construe things so there is NO conflict. City law would have to give way. (eg: challenge to City of Berkeley’s no dealing with Burma laws).

THE UNITED NATIONS AND THE TREATY POWER

V. The PROPERTY POWER

Kleppe v. New Mexico
[not discussed in class].

The 10th Amendment Limits Congressional Power to Regulate the States…
Current state of 10th Amendment restrictions: post Garcia, New York v. United States, Printz:

· Garcia: 10th Amendment does not exempt state from fed’l laws where state is acting as a market participant like any other business, just b/c it is a state;


· Printz/New York:  fed’l gov’t cannot compel state or local government to enact legislation or force state or local officials to perform particular gov’t functions (though can create its own bureaucracy for purposes of regulations broadly permitted under commerce clause); (fed’l government can’t avoid political consequences of its actions).

· Distinguish: intra-state activities and activities of the state itself. Contrast U.S. Term Limits with New York vs. United States, Printz, and Mack.

· critical question: if 10th Amendment is a shield: what are contours of this shield? (what are its limitations and how is it applied?)

How we got here:

1. McCulloch v. Maryland


2. Gibbons


3. 1880 – 1937: 10th Amendment was a bar to fed’l government regulations of intrastate activities, and regulation of state activities themselves


4. 1936 – 1976: uniformly rejected constitutional attacks on fed’l regulatory statutes to state activities.

a. 1936: United States v. California:
· sustained a penalty imposed on a state-owned railroad for violation of the Federal Safety Appliance Act. didn’t matter that state was operating in its “sovereign capacity.” because “the sovereign power of the states is necessarily diminished to the extent of the grants of power to the federal government in the Constitution.” “no limitation…on the plenary power [of the federal government] to regulate commerce.”


b. 1937: Darby: 10th Amendement “a truism” which did not affect decision to uphold constitutionality of FLSA as applied to 1) prohibition of shipment of interstate lumber by workers earning less than minimum wage; and 2) prohibit employment in production of goods for interstate commerce.


c. Case v. Bowles (1946): upheld maximum price under fed’l act applied to timber sale by State of Washington.


d. State of California v. Taylor: rejected a challenge to application of the Railway Labor Act to a state owned railroad (Act made wages subject to collective bargaining agreement rather than state civil service laws.)


e. Parden: state owned railroad subject to liability under Fed’l Employers’ Liability Act.


f. Maryland v. Wirtz (1968): sustained application of FLSA to employees of public schools and hospitals. 

· dissent (Douglas and Stewart): commerce power could not be exercised in a way that unreasonably interefered with a state’s sovereign power.


g. Fry (1975): state public employees wage increases could be limited under fed’l Economic Stabilization Act. 

· dissent (Rehnquist): argued Md. v. Wirtz should be overruled;

· footnote: 10th Amendment is an explicit bar to Congressional exercise of power that impairs States’ integrity of ability to function in a fed’l system.


5. 1st case that uses 10th Amendment as an affirmative shield: National League of Cities (1976)
a. overruled Md. v. Wirtz;

b. 1974 amendments to FLSA extended maximum hour and minimum wages to state employees…court held this would be unconstitutional, relying on footnote in Fry.

· would impose costs and limit flexibility;

· would remove state discretion

c. applied in Hodel v. Virginia Surface Mining (1981)

· fed’l legislation cannot:

· regulate states as states

· address matters that are ‘indisputably attributes of state sovereignty’

· undermine ability to structure integral operations in areas of “traditional gov’t functions”

d. test also applied in United Transportation Union v. Long Island Railroad Co. (1982): state-owned not immune from Railway Labor Act…b/c operation of a railraod was not a trad’l state function; 


e. test also applied in EEOC v. Wyoming (1983) – Age Discrimination in Employment Act applied to state employees ok b/c state compliance less costly minimum wage and maximum hours provisions in National League of Cities.

6. Garcia v. San Antonio Metropolitan Transit Authority (1985): overruled National League of Cities in its application of the 10th Amendment.

a. FLSA could be applied to municipal transit authority. [note factual context: state acting as a market participant].


b. not clear what division is between “trad’l” and “non-trad’l” functions: rejects this division.


c. articulation of federalism: (and basis in constitution) states unquestionably retain significant measure of sovereign authority, but only to the extent that the Constitution has not divested and transferred those powers to fed’l gov’t.

· text

· commerce clause itself does not provide special limitations on Congress’s actions with respect to the states

· sovereign powers of states limited w/in constitution…Article I §10; §8 (by granting powers to fed’l government); Supremacy Clause Article VI; Article III (final review of questions of fed’l law in supreme court) (Martin v. Hunter’s Lessee); Bill of Rights through the 14th Amendment.  

· structure

· does limit…but unclear nature and content of those limitations


· approaches vary:

· Lane County (1869): id elements of political sovereignty essential to state’s independent political existence;

· Nat’l League of Cities: trad’l government functions (incorporates Lane County view)


· how to interpret structural limits:
· historical construction of constitution: goal to prevent federal overreaching of state powers;

· state representation in Senate;

· Federalist papers give us meanings;


· Blackmun says: protections of states inhere in structure of the federal government itself (senate participation, for example, but these are not persuasive protections of state gov’ts, because much of 1789 protections have been eroded).

* protections listed are 1) 

· [dissent critiques b/c national govt is so much more intrusive now, direct election of senators rather than state selection, and nat’l politicians identify with national interests over state interests; most importantly: unclear what these mechanisms guaranteeing state participation are].

· dissent also critiques lack of attention to political vision underlying constitution: of states as the most immediate and most visible guardian of life and property…

7. New York v. United States (O’Connor, 1992): federal government may not compel a state to enact a particular law or regulate (may not usurp state’s legislative functions); 


· holding: (take title provision struck down b/c was imperissible form of coercion…only option is to implement legislation enacted by Congress; two other provisions upheld).

- take title both outside Congress’ enumerated powers and infringes on core of state sovereignity reserved by 10th Amendment.

· while Congress has substantial power…to encourage States to provide for the disposal of the radioactive waste generate within their borders, the Constitution does not confer upon Congress the ability simply to compel the States to do so.


· view of 10th Amendment and Article I §8: if power is reserved by 10th amendment it is not conferred on congress (and the reverse);


· emphasizes 3 provisions of the constitution:

1) “to regulate Commerce…among the several states…”

2) “to pay the Debts and provide for the…general Welfare of the United States” (tax and spending)

3) Supremacy clause

· precedent establishes constitution does not confer power of congress to compel states to regulate (eg, that’s how Hodel upheld Surface Mining Act, b/c there was no such compulsion)


· founders debated subject and it was rejected; Congress exercises power over individuals rather than states (Virginia Plan vs. New Jersey Plan);


· spending clause allows possibility of attaching conditions…must “bear some relationship to the purpose of the federal spending” (loose test); (here, states are required to use money they receive for purposes of disposing of radioactive waste, this req’t constitutional)


· where Congress has power to regulate private activity under the Commerce Clause, congress can offer States a choice of regulating themselves according to fed’l standards or having state law pre-empted by fed’l regulation;


· remember: “where an otherwise acceptable construction of a statute would raise serious constitutional problems, the Court will construe the statute to avoid such problems unless such construction is plainly contrary to the intent of Congress.”


· note, “unambiguous” expression of intent by Congress can lift limit on States’ ability to discriminate against interstate commerce; (here, Congress expression unambiguous, so constitutional).


· it did not matter that States consented, b/c Constitution divides authority for protection of individuals.


· dissent: Congress can still compel states to take action by 1) conditioning receipt of federal funds on stat’es solving the problem; 2) Congress could directly regulate unless state takes care of its problems…eg, Congress could say, state may not ship radioactive waste outside of its border.

8. Printz v. U.S. and Mack v. U.S. (Scalia, 1997): federal government may not compel a state’s executive branch to perform certain regulations; Brady Bill unconstitutional as applied to states.

· note low level of infringement on state officials: temporary participation only & only have to determine w/in 5 days if sales in forms are lawful;


· “no constitutional text speaking to this precise question” (whether state officials can be compelled to execute fed’l laws): look to 1) history; 2) structure of Constitution and 3) jurisprudence.

1) history:

· early Congressional enactments “provid[e] ‘contemporaneous and weighty evidence’ of the Constitution’s meaning;


· ‘contemporaneous legislative exposition of the Constitution…,acquiesced in for a number of years, fixes the construction to be given its provisions.’


· Scalia: evidence of fed’l compulsion of state courts to enforce fed’l laws not dispositive, b/c also supported by explicit text of constitution that carved out those responsibilities (supremacy clause, Article III);


· Scalia: extradition responsibilities on state executive not dispositive b/c they were also supported by extradition clause of the Constitution itself;


· some historical evidence that Congress rejected directions to state legislatures;


· Federalist papers:  disagreement over words in papers, “will be incorporated into the operations of the national government,” and “will be rendered auxiliary to the enforcement of its laws”…Scalia (majority) argues limited by nat’l gov’t “as far as its just and constitutional authority extends”; and, this reading would make state legislatures subject to fed’l direction (NY v. US says they are not…Souter responds this fed’list paper not construed in that case).


· 2 centuries of Congressional avoidance of the practice


2) structure of Constitution
· system of dual sovereignity;


· reflected in fed’list papers “residuary and inviolable sovereignty”

· text of constitution: eg, Art IV §3 (prohibition on any involuntary reduction or combination of a State’s teritiroy); judicial power clause, Art. III §2; privileges and immunities, Art. IV §2, amendment provision, Article V, Guarantee Clause, Art. IV §4 “presupposes the continued existence of the states”; 

· and conferral of enumerated powers, Art I §8 (made express by 10th Amendment).

· reflected in historical findings during Articles of Confederacy that states could not be trusted to implement fed’l gov’t practices;

· separation of two spheres constitutional protection of liberty (power of fed’l gov’t too great if it pressed into service police officers of 50 states).

· also implicates division of powers btwn 3 branches


· b/c President does not have control over CLEOs…problem of unity, if Congress could require state officers to execute fed’l laws;


3) jurisprudence

· fed’l gov’t may not compel states to enact regulatory program (EPA v. Brown, Hodel, NY v. United States)

· gov’t distinguishes b/c involves making policy? but discrete, ministerial tasks;
· but still disrupts clean lines of accountability – both for costs of spending associated w/gun regulation and for administration of the law.
· dissent (Stevens, Souter, Ginsburg, Breyer): 

1) a national emergency may exist in which fed’l gov’t can compel state participation;


2) textual: power to regulate commerce = power to regulate commerce of handguns…nec’y and proper clause thus grants this authority; no restriction on exercise of delegated powers (why are state officials different than local citizens?) – in fact, they have a responsibility to implement the constitution. 

3) confederacy inefficiency remedied by intent to allow nat’l gov’t to compel state officials to implement its laws (Hamilton) (eg, state agents as tax collectors for fed’l gov’t);

4) “in the name of State’s rights, the majority would have the Federal Government create vast national bureaucracies to implement its policies. This is exactly the sort of thing that the early Federalists promised would not occur, in part as a result of the National Government’s ability to rely on the magistracy of the states.”

5) note: could have conditioned fed’l funds on state program.

9. policy considerations: do Printz & Miss accomplish what Garcia & Nat’l League of Cities could not?

Separation of Federal Powers

Separation of Powers: Generally

1. earlier we did sep’n of powers in a) judicial review and b) standing and ripeness: relationships between courts and other branches of gov’t. judicial review = courts + legislature. standing and ripeness = do courts have right to weigh in at all.

2. now: sep’n of powers>>president & legislature.

A. sep’n of powers generally

1. 3 branches of gov’t. 


· Justification most often given for sep’n of powers is based on liberty that arises from dividing branches of gov’t, so no one of them can exercise too much power. This maximizes autonomy and liberty. 

2. sep’n of powers approaches can be divided into 2 categories.
· functional independence approach: clearly identify sep’t powers of each branch. 

· Checks and balances presupposes exclusive functioning. 

· Judiciary interprets the laws; legislature makes the laws; executive carries out the laws.

· mandated interdependent approach: maximize liberty by requiring branches to work together with each other before they can accomplish things. 


· No one branch can ever seize power, because it is interdependent; cannot act without support and participation by other branches. 


· Constitution itself employs this strategy to some extent. eg:

1) both the legislature and President involved in making and signing treaties;

2) legislation: President has veto, it is overrideable by Congress: but we force 2 branches to come together and decide together;

3) judicial appointments: President & Senate have to agree.

both these views run through and influence sep’n of powers decisions in the courts. Explain why the courts do diff things at diff times…but sometimes, they pull in different directions. 


B. The President’s Domestic Powers

Textual basis of Presidential Powers

Article II §1. Executive power shall be vested in a President.

Article II §§ 2 – 3. President has enumerated powers. Eg,

1) pardons to criminals ;

2) powers of appointment;

3) Congress has the power to vest appointment of some (inferior) officers in Presidents alone, in the Courts of Law, or in the Heads of Department. Section 3. This is a huge question running through the independent counsel statute – is independent counsel an “inferior” officer (eg, Ken Starr not appointed by President).

4) power w/advice and consent of President to make treaties provided 2/3 of Senate concurs.


relates to presidential relationships with congress
1) State of the Union address;

2) recommend laws to Congress;

3) convene Congress in extraordinary occasions;

4) in legislation, he has the right to have bills presented to him

§ 3 – take care that the laws be faithfully executed.

Implied powers of the president

Catalog of specific powers is not exhaustive. Most people would say that there is at least some additional powers beyond specifically enumerated responsibilities. 

· supported by reading of constitution: Article II §1, for example, is slightly different than Article I §1 and Article III §1. Article I: “all” legislative powers herein granted to Congress. Article II §1 “the executive Power shall be vested in a President.” 

· q: limits on presidential powers.
Steel Seizure Case: Youngstown Sheet & Tube v. Sawyer (illustrates approaches to law-making vs. law execution – and limitations on President’s Powers).

Facts & background

Truman ordered seizure of steel industry mills based on threat of nationwide strike. Was seized and then reported to Congress. Congress took no steps after it was informed by the Sec’y of the seizure.

Steel companies seek injunction presenting the Sec’y from doing this. Case was heard on expedited basis. Case goes from district court to US Supreme Court in 3 months. 

By 6 – 3 margin, Supreme Court declares that seizure was unconstitutional, but there are 7 different writings in this case.

Four major theoretical approaches to question of how much executive authority president has were articulated in this decision:

1) Black: President has no inherent executive authority.

· President may act only if he has express constitutional authority from Constitution or a statute which Congress has enacted. 

· Still might be true, under this view, as was true in McCulloch, that surrounding every enumeration is a “zone” or “sphere” of power to implement the explicitly granted authority: eg, when Article II makes President Commander-in-Chief of armed forces, this might carry with it the Power to make certain decisions on the spot. 

· Have to point to something in text of Constitution or Statute to start out with, however, to justify President’s power. 

· No statute or Constitution that permits President to have power to take property in this manner, therefore, unconstitutional.

· war power not appropriate here b/c steel strike not closely connected enough to war.


2) Douglas concurrence that seizure is unconstitutional, but w/slightly softer position: 
· President can act w/out explicit authority, so long as President not treading on powers that are expressly given to another branch. 

· Here, seizure problematic b/c it is Congress who is explicitly given power over the “purse.” No money may be spent except as appropriated by Congress by law (Article I). (President forcing Congress to pay money to steel owners to compensate them for what would clearly be a taking of their property under the 5th Amendment. Just compensation would have to be given. Congress would have to pass a law authorizing payment of funds.)

( See difference between Black and Douglas views in power to recognize foreign governments. Black would say, President should not have this power to recognize b/c not an enumerated right. Douglas would say – this is not given to any other branch in the gov’t. If President takes action to recognize foreign gov’t based on “inherent” executive power, this is justifiable and appropriate (Douglas outcome the majority opinon).


3) ** President may take any action not prohibited by Constitution or by Statute. Reflects several of the opinions in Youngstown. 

· Frankfurter argued that Congress had explicitly rejected Presidential action, and that’s why seizure was problematic. “Nothing can be plainer that Congress made a conscious choice of policy…in a field clearly within Congress’ power.”  


Jackson’s opinion found President’s action unconstitutional because Congress had denied President the authority to seize the steel industry. 

i) when President acts based on explicit or implied grant of authority from Congress, he has maximum authority. Thus action includes all that President possesses in his own right plus all that Congress can delegate.


ii) when Congress is silent – neither authorization nor Congressional statement that it doesn’t want President to do this. Jackson says in this category, President has to be able to rely only on his own powers. Can’t gain anything extra b/c Congress hasn’t tried to delegate anything. [Jackson fudges here: “zone of twilight”…where Congress & President have some overlap of authority. So long as Congress hasn’t explicitly tried to prevent President from doing it…then, President can still act b/c of blurring of line btwn. Presidential and Congressional powers.] Induces compromise (examples of this kind of instinct by the Court): a little bit of mystery is not bad in this area of law b/c promotes experimentation and thereby liberty.


iii) When Congress has explicitly disapproved, as here, than Presidential  power is at the lowest ebb. President disobeying a fed’l law. Thus, his actions can be upheld only if law itself unconstitutionally trammels on his own powers. President does not have to respect an unconstitutional statute.


4) Dissenters view (Vincent): President has inherent authority, and when he’s acting pursuant to that inherent authority, he can disregard Congressional limitations, so long as Presidential power not restrained by Constitution itself. 

· Under this view, Congress’s law would be unconstitutional, because Constitution did not restrain President’s ability to do this. 

· President’s act cannot trump something else in the Constitution. Vincent would not allow President to seize steel mills only of some groups and not others (violate Equal Protection, eg). 

· 4th approach validates T. Roosevelt’s idea of “stewardship” power of President. President serves people directly (electoral accountability the only check on Presidential authority), unless the Constitution has some express provision forbidding this action.

B. International Affairs

· President has more leeway, so long as he is not violating something specific in the Constitution (like Vincent’s opinion in Youngstown).

· Remember:  fed’l gov’t power as a whole is very broad in foreign affairs. When congress & executive are together, fed’l gov’t can do nearly anything it wants to. 

· During WWI, and Cold War in the 1950s, 1st Amendment Rights took a beating. Communists not allowed to speak freely. 


· During WWII, rights of people of color took a beating: Japanese internment camps.

ALLOCATING FOREIGN AFFAIRS POWERS btwn PRESIDENT & CONGRESS:
Presidential foreign affairs powers, generally
· “Executive power” of the President includes some inherent foreign affairs powers.

· Explicit grants also include commander-in-chief of military, treaty-making power [some specific limitations], appoints ambassadors w/advice & consent of senate, receives foreign ambassadors.
 

Congress’ foreign affairs powers
· Congress gets to declare war

· Congress gets to pass laws that regulate commerce internationally. 

· Congress has the power of the “purse” more generally w/ attendant foreign policy implications, obviously). 

· Congress has the power to fund the army and the navy and make rules and regulations for the military. 

· Congress has other powers: can define and punish offenses against the laws of nations. (Incorporate international law into ours and enforce). 

( Often overlooked: under nec’y and proper clause of Article I §8, “to make all Laws which shall be nec’y and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.”  Congress can make powers that facilitate executive powers. 

( Hard to determine which branch is the dominant one in foreign affairs, b/c powers of Congress & President seem to overlap. Congress can declare war, but President gets to command the troops. 

Reasoning for greater implied Powers of President in Foreign Affairs

1) one voice: Foreign gov’ts need to know who represents nation.


2) secrecy: Executive branch better suited institutionally to gather and keep quiet confidential foreign affairs info. In the nature of Congress that it be done in the open. Executive branch accepted to have some secrecy dimension to it.


3) decisiveness. 

Areas where Presidential & Congressional Division of Labor Unclear
1) International Agreements
· We know: treaty becomes law after receiving the approval of 2/3 of the Senate.

· Self-executing vs. non-self executing treaties: eg, treaties that require $$ appropriations.  

· Alaska treaty example: Suppose the US requires that President negotiates a treaty with Russia to purchase certain land near Alaska, that requires land be purchased for $100 million. Senate ratifies by 2/3 vote. Does that authorize President to cut the check. 

· majority view: no. Expenditure of Fed’l Money have to be authorized BY STATUTE. So Congress would have to pass another appropriations bill before President could go forward with it. Does existence of the treaty impose some kind of obligation on the House & Senate to pass such a bill. Distinction between “self-executing” treaties that don’t require Congressional action. Non self-executing treaties that because they require fed’l expenditures require Congressional implementation. By refusing to enact such legislation, Congress can force the US to violate a duly authorized treaty. 

· minority view: President can authorize, so US doesn’t look bad to the rest of the world. 

2) Executive Agreements = executed on the President’s authority alone, without pursuing formal treaty route. 

· more problematic than formal treaties


· majority view: not unconstitutional per se.


· However, there have to be limits on the President’s authority. Some things can’t proceed by executive agreement…b/c if power to enter into an executive agreement were fully equivalent to treaties, then treaty power to Congress would become meaningless. 


· Executive agreements have to be limited in some way, but no good device anyone has come up with for distinguishing between permissable executive agreements and impermissable ones. 


· Distinguish impact of executive agreements from treaties: 

· treaty when ratified by the Senate trumps a prior inconsistent statute (later-in-time rule under Supremacy clause: treaties & laws on same plane…so just as one statute displaces earlier one, so, too, will later ratified treaty. Doesn’t mean treaty is self-executing, that is a separate question.). 

· NOT SO with an EXECUTIVE AGREEMENT. Executive Agreement does not supersede…we think, b/c lower courts & commentators say so: but Supreme Court has never said so. 

Executive Agreements: Dames & Moore v. Regan (Implied Acquiescence by Congress…Greater Power in the Foreign Affairs Sphere for President). (Iranian hostage deal that involved forgiving debt to US companies…when there had been some prior Congressional Action).

· holding of limited scope: where such settlement of claims is a “necessary incident to the resolution of a major foreign policy dispute, and Congress has acquiesced in that type of Presidential action, the action will be deemed within the President’s constitutional authority.


· distinguish Youngstown, where Congress’ action found to be an explicit contradiction (in foreign affairs realm, we are more likely to give President latitude to act and find implied acquiescence).

Background:

1. At time of revolution, gov’t of Iran owed billions of dollars of debt. Billions of dollars of Iranian property was under the control of American business interests. Eg, Iranian gov’t money in American banks. 

2. Iran repudiated all its debts to American governments and banks. 

3. President Carter invoked International Emergency Economic Powers Act (IEEPA) & froze Iranian assets in the US. 

4. American creditors raced into fed’l court and filed claims against gov’t of Iran for contract damages, repudiating contracts, anticipatory breach, etc…get money in form of legal judgment as soon as they could. After they filed suit, businesses attached assets that Iranian gov’t owned in the US to secure a judgment that they might get at the end of litigation. 

5. HOSTAGE CRISIS: President entered into “Algerian Declarations,” an executive agreement that released most of frozen assets and sent them back to Iran. All of creditor attachments were terminated. Compromise that President worked out was compromise of international tribunal in the Hague, “Iran Claims Tribunal.” 

6. Under the terms of this executive agreement….all of the money gets moved out. All of the pending claims dismissed. Creditors relegated to the newly created tribunal in the Hague. Creditors filed suit to challenge President’s authority to do this. 

Challenges to Presidents’ Authority at issue in Dames & Moore:

· President lacked authority to freeze the Iranian assets himself, and transfer to Hague tribunal. Creditors challenged President’s right to take control of the assets himself;

· Creditors challenged President’s authority to freeze claims, when right to those claims had been established by FSIA (Fed’l Sovereign Immunity Act), by which Congress recognized that foreign gov’ts can be sued in US courts). More generally, this challenge involved the President’s right to suspend rights that Congress had granted.

Issue #1:


1. Court upheld President’s authority to take this action under IEPA, although authorization not explicit. There were strong arguments that IEPA was as much a statute to limit Presidential power as to authorize its reach and expansion.  (Supreme Court relied on its disapproval for denying Truman its power under the Constitution.).   

Issue #2:
Even assuming President ordinarily has the power to freeze assets, can a President do that in a way that displaces claims already authorized under Congressional statute (FSIA)?

In domestic context, would be very hard sell to argue that President has that kind of power. Microsoft example.

Court’s Reasoning:

· Court finds this is one of the “twilight zone” situations (Youngstown), where Congress is silent not explicitly disapproving. IEPA even suggests Congress wants President to do this, at most, so Congress & President may be in agreement.


· Historical analysis (Frankfurter argument in Youngstown):

· President has often engaged in pretty aggressive settlements with other countries to resolve legal disputes, even in the absence of explicit Congressional authorization. President has done similar (if not so extreme) actions. 


· Frankfurter says in Youngstown that when one branch of government asserts the power to do something, and that goes unquestioned by Congress, that helps us define the parameters of Constitutional power in the 1st place.  Tells us that President had the power to do this all along. 


· Amar: this kind of argument problematic b/c one branch of government at one point in time could essentially screw up and disable sep’n of powers in the future. Ultimately the beneficiaries of a sep’n of powers regime are not Congress or the President, it is all of us. Why should Congress be able to change the division of powers to maximize our interests… Congress not the party in interest. Congress failing to act shouldn’t waive the right of others to act for all of our benefits. 

· However, Frankfurter NOT saying that line has changed, but rather that Congress’ failure to act tells us something about where that line was in the first place.  Gives us information about whether there is a Constitutional problem, because Congress’ views worthy of deference.

Amar critique of Dames & Moore (right result, wrong reasoning):

1. Congressional acquiescence/silence: what can we really infer from this? 

· Why should we have opposite presumption in foreign and domestic affairs?

· Congressional assent may come from other reasons than true assent: Silence often just reflects Congress’ resignation that once President has acted, there’s not a whole lot that it can effectively do. Once the President sets into motion certain foreign affairs policies, Congress feels hamstrung. Congress does not want to shatter U.S. credibility abroad. After he makes promises to the world, that creates huge problems – even if Congress does not say that, why would you interpret this to mean that Congress agrees with what President has pursued.

· Maybe no better answer…but Congressional intent very hard to glean.


2. Takings theory 
· Companies say you used our property to pursue foreign policy aims – however legitimate, that is our property that you cannot take without just compensation. 


· President acting unilaterally can render the national treasury liable for a substantial judgment, arguably billions of dollars without Congressional approval. In tension with explicit decision constitution seems to make to give Congress the power of the purse, that no money shall be expended except as authorized by statute. (See Douglas concurrence in Youngstown).


· However, President can do that all the time, and you could not have an executive branch operate without the possibility that President might subject fed’l gov’t to a money judgment, maybe not under takings clause but under due process clause or some other basis for gov’t liability. Gov’t going to inherently do things that determine where money gets spent. Claims are in the billions here, theoretically how can we achieve Douglas ideal that no single penny be committed to be spent unless Congress has wanted to spend.


· but, “sovereign immunity” normally a bar: Fed’l gov’t cannot be liable for money damages no matter how wrongful its conduct unless it consents to being sued. (side note: very inconsistent with idea that people are sovereign, but Supreme Court has upheld and retained this idea)  


· In takings clause – an exception to requirement that there be a waiver of sovereign immunity. In nature of the takings right that you be allowed to sue for money compensation. People have to be free to sue the gov’t when gov’t has violated…could view Congressional assent in a form of waiver to all that other liability. [was there truly such assent here?]

[from here to Chadha: not covered in class]

War and National Defense: Prize Cases (1863). Grier. 

· President had authority to seize cargo of foreign neutrals and Southerners during blockade of Southern ports, and President as Commander-in-Chief can decide whether how to respond to internal & external military threats. 

· Congress alone has power to declare war, but by Acts of Congress of 1795 & 1807, he is authorized to call out the militia and use the military and naval forces of the United States in case of invasion…and to suppress insurrection.

· historical example of Battle of Mexico, where Congress authorized use of force after President employed it.

Mora v. McNamara (1967). Petition for Cert. Denied on Constitutionality of Vietnam War.

· dispute over how active a role Congress & President to play in “war,” relates to how one defines war in a Constitutional sense.

· Vietnam Controversy generally held non-justiciable, because courts are not likely to step into intense confrontations between the President and Congress.

United States v. Curtiss-Wright Export Corp:

· Upholding Presidential authority to ban sales of arms to countries engaged in conflict in the Chaco (in S. America): Constitutional challenge was to Congress’ delegating authority to President. Court found broad power here, where Congress & President were in harmony (what would the result be under Youngstown/Dames?).

C. Congressional Interference with Presidential Authority

Non-delegation doctrine: (per O’Connor, Touby, 1991)

· dervied from Art. I, §1: “[a]ll legislative Powers herin granted shall be vested in a Congress of the United States.”


· Congress can seek assistance from coordinate branches; 

· can leave discretion to executive and judicial branches

· must lay down an “intelligible principle” to which person is directed to conform.

· Courts have upheld as providing sufficient guidance statutes authorizing the War Department to recover ‘excessive profits’, Price Administrator to fix ‘fair and equitable commodities prices’, FCC regulated broadcast licensing ‘in the public interest.’

Schecter Poultry: court used non-delegation doctrine to strike down labor regulations, as unconstitutional delegation of power from Congress to the Executive.

Non-delegation challenge & The Legislative Veto: Immigration and Naturalization Service v. Chadha (1983)

Legislative Veto Challenged & Found Unconstitutional
· was a device used by Congress to monitor executive branch, including administrative agencies (on which Congress has conferred discretionary power);


· Veto in Chadha being overridden not by Presidential veto, but by 1) one branch of gov’t – Congress; 2) one branch of that branch: the House only.


· violates bicameralism, presentment because it is a legislative (law-making) act.

Background
· Congress had enacted a law saying non-citizens who fail to comply with immigration laws and overstay their visits to the United States, are subject to deportation. Congress also authorized executive branch official (Atty Gen’l) to suspend deportation of otherwise deportable aliens, and change alien status to permanent resident alien, thus giving the AG power to reverse that deportability for certain people.  AG given criteria to make this decision. 


· Statute that Congress enacts requires these conditions:

1. living in US continuously for 7 years;

2. person of good moral character;

3. his or her deportation will result in extreme hardship.

· Most importantly, any suspension of deportation by the Atty General must be reported to Congress. The House or the Senate may pass a resolution to nullify the suspension and reinstate the deportation order, nullifying the executive order.

· Chairman of House Judiciary Sub-Committee on immigration, introduces a resolution opposing the suspension of these immigrants including Mr. Chadha.. House passes this resolution, and AG required to deport Mr. Chadha and Mr. Chadha challenges this legislative veto as unconstitutional as a violation of sep’n of powers, and he wins and gets to stay.

Constitutional issues in Chadha:

1. No inherent executive powers at stake: Congress has the power to determine immigration policy. Article I gives the power to regulate immigration and naturalization. There are no inherent executive powers at stake, therefore. 


2. Non-delegation not a bar: Congress can enact a statute to tell the AG: don’t deport those people who satisfy these 3 criteria. Only kind of challenge that could be mounted against that part of the statute (where AG is given the power in the 1st place) is that Congress inappropriately delegating its authority.

a. remember Schecter Poultry, where for last time Court used non-delegation doctrine to give away power.

b. Supreme Court has gotten out of the business of trying to enforce the non-delegation doctrine.

1)  NOT because Congress ought to be free to delegate legislative power, 

2) but a practical recognition that line between law-making and law-implementation is a fine one, and can’t easily be drawn by a court.

3) Every law has to give the executive branch some discretion in terms of enforcement. 

4) Legislature or Congress can set out the elements of fed’l criminal law

5) Even at the hey – day of non-delegation duties (1930s) permissible for executives to fill in details of public policy choices (requires distinguishing details from fundamentals – Court has said they are unable to do this…drawing this line in a principled way would be hard to do).

· kind of delegation this law gives to the AG is mild by comparison to the kind of delegation that we permit.


· here, we have specific criteria. hard and fast 7 year requirement.


· standards Congress has set out here are pretty specific compared to Clean Water and Clean Air Act, where EPA develops administrative regulations to implement it.


· statute like this doesn’t pose that many non-delegation problems. 

options available:

· does not mean Congress HAS to enlist AG. Congress could have cut the AG out of the loop altogether. Could have identified resources.

· Congress could also say everybody is deportable. Congress could take the time & energy to figure out which individuals ought not to be deported. Congress could pass a law allowing each person to stay if he satisfied the criteria – specific criteria develop.

· Law would have to go through bicameralism and presentment. (Presidential veto).

· Time & Resources of Congress the issue.

person-specific legislation

· legislation usually prospective and non-person specific

· Adjudication tends to be retroactive. and person-specific.

· No Bills of Attainder. Singles out a person and legislates as to that person, rather than as to some class of person whom that individual might happen to fall in.

· but, we can pass person-specific laws in honor of someone – like George Washington Day, or MLK, Jr. Day – but not the reverse.  “one-way ratchet.”

Accountability After Chadha
· May be other ways to keep accountable. 

· Even if this is the best way to keep accountable, efficiency not a goal in and of itself. 

· Theory is that this inefficiency is worthwhile b/c preserves liberty interests of individuals (by preventing one branch from becoming too tyrannical).

Background concerns of Congress


1. Congress doesn’t have the resources to identify every single person who might be a good person for staying the Country. 

2. Dilemma here – is giving AG discretion saves Congress the hassle of the work, but we have to have some way to make sure discretion being exercised the way Congress would like. There is some “softness” in the application. Even seemingly hard, clear rules are not so hard or clear.

Court’s Ruling

majority: legislative veto device violates 2 aspects of our constitutional structure.

1. violates the requirement of bicameralism. 

· Art I §§1 & 7
2. presentment to the President


· presentment = after House & Senate sign off on bill, have to give to the President

· = President’s veto power (can be overridden by 2/3 of each house, but without presentment you can enact by a simple majority if you wanted to).

· ? what if bill required 2/3 passage…but maybe there is still some political hurdle in overriding President’s veto…would be a tougher case, but here, Court does not find this to be a tough case.

criticism/questions
1. legislative in character and effect. does NOT matter what label Court puts on it. key question is whether it is legislative in character in effect.

2. law itself was passed by both houses of Congress, and signed by President, or garnered 2/3 majority to pass…NOT relevant.


a. but, one branch giving up power does not amend constitutional restrictions on separation of powers; (does not matter how vote was passed).


3. not every act of House & Senate is subject to bicameralism and presentment.

a. house can: pass regulations that govern its own committee structure. How it wants to pass regulation of impeachment, or censure. 


4. argument that it is not legislation:

a. not broad and prospective; (this is person-specific).

b. other categories: administrative enforcement, adjudication.

-  could make argument for either of these – admin enforcement = applying criteria to a given case. (7 years, good character, hardship). 

- adjudication (Powell concurrence). Seems quasi-judicial. looking at already compiled record. Did AG do a good job applying legal criteria to individual case. (adjudication is still unconstitutional violation of sep’n of powers.)

5. Burger’s argument that it is legislation:

a. action by the House that alters the rights, and duties, of people outside of the legislative branch.


· Burger was distinguishing House committee rules and act against Mr. Chadha.

· response: not everything that alters the rights & duties of people outside the legislature is legislative. This is what prosecutors, and courts, do all the time. 

· [less than explicit]: at bottom, legislative because it is done by a body that is supposed to do nothing but legislation.

· identity of the House that makes this act legislative.

· House has two functions: 

· making legislation

· making internal rules

· since this is not internal rules, it is legislation

6. dissent (White)

a. not good ways to reign in executive branch, and therefore legislative veto a nec’y thing.


b. Division of Labor (of high school civics, exp’d by Burger) not adequate to describe sep’n of powers:

1) agency actions much more broad & policy involved than we would have imagined;


2) executive branch agency actions involve fundamental policy choices that we consider to be law-making, and we’ve allowed this delegation of law-making authority from Congress to the Executive branch, because:

a) world so complicated;


b) drawing the line between law-making and implementation is impossible. Just b/c we can’t draw the line, we should recognize that the line is crossed all the time. This is a Constitutional wrong we’ve allowed already. Legislative veto is an effort to restore accountability…two wrongs may make a constitutional right.

7. majority response to White’s dissent

a. theoretical

1) rejects idea that we should think that two wrongs can make a right. 

a) nothing in text of constitution allows for legislative power to be exercised…so we cannot allow it.


2) legislative veto not appropriate violation of bicameralism and presentment. [Ct. not as explicit as it could be w/this reason, but probably right].

a) when is delegation from principal to an agent inappropriate?

i) retrieving delegated power is what is difficult…if power being used in a way that principal does not like.


ii) eg, delegation of sovereign authority of the people to elected officials, b/c theoretically we can change it if we don’t like it – vote people out, change the constitution.

iii) Article II – President always delegating powers, but theoretically he can withdraw them (when he can’t, unconstitutional, like line item veto act).


b) real problem: is giving law-making power to a single component of one branch (the House) in a way that is difficult if not impossible to ever retrieve.

i) tf, even if you accept premise of White’s dissent, effectively violates non-delegation principles b/c gives powers to one branch.

b. practical

1) not so hard for Congress to police delegation of authority besides a legislative veto (reporting requirements, sunset laws, repeal statute that grants discretion). 


a) response: are these other ways really better? (see theoretical concerns).
 

b) Vik thinks sunset laws might be appropriate way to deal w/it, since action rather than inaction.


8. Powell concurrence: concerns about infringement on judicial branch.

a. too person specific, more like judicial evaluation:

1) worry about bias in legislative setting, more than judicial setting.

2) legislatures are not good at acting in judicial ways, b/c they are too effected by politics. That’s why Article III courts are politically insulated.

3) also, not much in the way of procedural due process in the House. Mr. Chadha had no chance to respond to questions about why he should not be deported.


b. by Powell’s reasoning, not all legislative vetoes are unconstitutional.

1) leg. vetoes not used to deal with specific individuals, but to control administrative rules & regulations (eg: leg veto of EPA regs).

2) this is legislative policy making that has to go through channels of legislation, bicameralism & presentment.

9. Amar’s conclusions:

a. notwithstanding breadth of the ruling (noted by dissent – which flies in face of damage control) –

1) Congress continues to build legislative vetoes into laws (are they enforceable?);

b. severability question (Amar).
1) severability issue: if the legislative veto is unconstitutional, what do we do with the whole statute of what the legislative veto is just a part?


2)  but w/out legislative veto, Congress might have wanted some other kind of oversight – so why just uphold provisions? might ask, which kind of mistake presents more in the way of error costs? Consequences of a wrong decision in the direction that court went, is harder than passing a law that tried to repeal AG power. 

3) Rehnquist’s dissent – comes out against severability b/c it expands Congress intent.

Clinton v. New York (Line Item Veto)

remember: Raines v. Byrd:

a. Congresspeople did not have constitutional standing to challenge line item veto just because it compromised their institutional interests.

b. Court knew that line item veto would come back to it in a situation where someone would have real harm – which we have here.

summary of Clinton
a. strikes down line item veto b/c violates sep’n of powers.


b. line-item veto:

1) authorizes President to cancel discretionary spending items and pursuant to line-item veto act he can strike them out:

a) so long as it will reduce the deficit, not harm nat’l interests, etc.

b) therefore, money never gets spent.


2) line-item had a trigger, had to be a budget bill in the 1st place …but dissent says doesn’t matter, includes ability to cancel out spending part of any act (rider, budget bill, or all laws that spend money more generally);

3) President’s cancellation of spending item may be disapproved by Congress. (but Stevens says that is not good enough).

a) Congress can enact a disapproval bill to make it null and void. Nullifies cancellation and reinstate by majority (will ultimately require 2/3 to overcome veto). This is a new statute. 


b) p. 53 (supp): President has amended the act of Congress by repealing a portion of it, by cancelling out a line-item. 


i) Stevens says – no such power in the Constitution.

ii) disapproval power of the President mentioned in the Constitution only once, Article I §7 (ordinary veto). No “line-item” veto power granted there.

4) non-delegation doctrine grounds

a) theoretically coherent way to look at the law. This gives President too much power to cancel out. Delegation of fundamental decisions about where money ought to be spent. 


b) problem w/this approach: already foreclosed by a line of cases in which the Supreme Court upheld a kind of law no different than line-item veto act:

c) Scalia and Breyer dissent (only ones with some background in administrative law). 

· Supreme Court has already upheld program that allowed President to decide how much to spend (or not to spend at all) on an appropriated item;


· This is not different just because it gives the President the discretion to spend, and not the authority to cancel out spending itself. This is not any less a re-writing of the law.


· Stevens has been faked out by title of this law…law doesn’t do anything we haven’t already given President the power to do:  

d) alternative argument: gives the President too little not too much power.

i) President enjoys cancellation authority to cancel out line-item authority only if he signs the bill into law.


ii) if he vetoes that Package, and Congress overrides that veto and forces it back on him. Then President does not have cancellation authority at that point.

iii) So carrot of line item veto is an unconstitutional condition on his veto power over whole package.  

iv) Amar does not see this as a problem:  congress can always punish president if he vetos

Appointment and Removal of Executive Officers

Constituion:  article 2,s2,c2 gives the president power to point officers of United States.

Officers are executive and judicial but not members of congress.

Incompatibility Clause Article 1, s6,c2:  “no senator or representative shall, during the time for which he was elected, be appointed to any civil office under the authority of the United States…”

Congressional role in appointments

1) while principal officers of US (cabinet members, SC judges, etc) are appointed and nominated by Pres, they must be confirmed by senate vote.  

a. Lower federal court judges also go through senate confirmation today, but they may be inferior officers under const should could probably be exempted from senate involvement.

2) All offices must be created by statute before offices filled.  Well, presumably obligation to create SC.

3) With inferior officers, const says congress can designate appointment in pres alone, courts of law, or heads of departments (cabinet members).

a. SC has struck down any attempts by con to directly appoint officers.

b. Buckley v. Vallejo (separation of powers, SC said con cannot appoint officers to any non-leg body)

Issue:  to what extent can congress interfere with presidential power and control over someone who has been appointed?

Morrison v. Olsen   Independent special prosecutor rule upheld.  Shocking 8-1, with Scalia’s dissent prescient.  Maybe come out the other way today.  At best 5-4 upholding

Investigation of cabinet members and other high level execs.

Background: 

The special prosecutor came into being because pres and AG appointed one, pursuant to general provision about appointing prosecutors.  Two in Watergate.

Act here in response by congress to Watergate. Con wanted to regularize the process by which high level exec officers can be investigated.

Problem though did not exist.  


Need not institutionalize or regularize investigation.  

Watergate, con and press put pressure on Nixon, forcing him to appoint someone to look into Watergate.  

Nixon fired “Saturday Night Massacre”.  Public outrage, pres made new appointment.  Not independent but pressures forced Nixon to give SP leeway.  

Tapes clinched impeachment, Nixon resigned, all worked right.

IP law died last summer (sunsetting), but Ken Starr can still wind up work.  He was replaced by Ray who is continuing investigations  Hint of indicting pres for perjury after presidency.  Spectre of pardon for Clinton.  

The IC Act:

AG, when presented with credible evidence of a covered person being guilty of illegality or serious misconduct, goes to 3 judges picked by CJ of SC, asking for appointment of special counsel to investigate and take appropriate action.  They appoint IP.  

Const says con can appoint inferior officers, but is IC such?  Majority says unclear in const.


Action can be prosecuting or referring to con for impeachment.

If IP, then told to investigate person, not crime.  Creates zeal.

Clinton aside:  real question of whether sitting pres can be criminally indicted.  Most scholars say no.  Even Starr did before IC.  Who could be the appropriate prosecutor?  Accountability issues.  Only democratic authority to indict is con, so impeach, with trial after white house.  

Challenges to IC Act:

1) IC not properly appointed

2) IC not easily removable by pres violates his power to control exec branch

Scalia in dissent (rule focus):  

a. who is an inferior officer (ic not inferior to court).

b. Odd for majority to equate inferior with removable

i. well, cabinet members are removable at will, but not inferior since can appoint under appointments clause.

c. Inferior officer is subordinate.  Understand inferior and superior.

i. Subordinate is controllable and what he does undoable by superior.

ii. Appointments clause about inferior to one appointing

1. Court not superior to IP so court cannot be given power to appoint.

2. intratext:  art 3,s1,c1 vests judicial power in SC and inferior courts.  SC reviews them so they are inferior to SC.

a. AMAR: art1,s8,c9: power to constitute tribunals inferior to sc

i. Essence of superior is ability to countermand

d. Vesting clause, art 2,s1,c1: compromise of pres power to have someone out there with exec power who he cannot check.  Impermissible deprivation of power.

e. No past precedent of exec officer without pres control.

i. Criminal prosecution is essence of exec.

Majority:

a. Issue of whether IC constitutes an undo interference with pres power.  

a. Functional/pragmatic move, not formalistic.

b. Const line between inferior and principle officers unclear. 

a. But IC inferior because removable by AG, although only for cause.

Amar:

Scalia has better argument on vesting.  Pres though need only retain removal of IC power or removal of what he does to have vesting.  

On facts of case, pres could countermand IC actions by pardon (majority does not point out).   If immunize target, prosecutor goes away.  Power can be meaningful without being exercised (like veto).  Well, still issue because pres will not be able to pardon himself.  Limit Morrison to non-pres investigations?


Ford pardoned Nixon.  

Clinton:  why did he never try to fire Starr to test limits?  Well IC act says fire for cause, but Clinton could try.  Advisors poor. 

Even in Jones, could have taken default judgement (not on merits).  What about laches: cannot sit around longer than necessary to bring suit if doing so causes harm to other party or public.  Old equitable doctrine, but modern application where damages.  Congress probably could use to remove IC by depriving funding.  

Structural problems with IC:

1) judges picking prosecutors, drawn into political process, blurs branch distinctions

a. Starr picked after Rehnquist had lunch with three repub senators

b. The three judges picked Starr because he had been a judge, never prosecutor

i. Starr relied on assistant IP, temp gov employees, self-selecting volunteers from private sector

2) Efficiency overrated

a. Reno kept giving things to Starr, because he was already thick into investigating certain people

b. Fairness sacrificed

3) Independence

a. Ironically, IP might be less independent than SP

b. Danforth an SP investigating Reno for Waco

i. Could be discharged by pres or reno

c. If danforth gets little help and threatens to quit, more leverage to hurt administration than Starr whose appointment looked partisan.  

d. No sympathy for Starr if he complained about being blocked.

4) Accountability

a. IC not accountable to anyone

b. Plus congress less accountable

i. Shell game:  Starr does dirty work, hands to congress, latter publish automatically.  Say must follow through with what Starr did, blame him.  Starr can fault con for creating act.  Public can fault no one.

c. Courts validated many of Starr’s actions, show their fallibility.  SC wrongfully upheld act in Morrison.  

5) Blame

a. Starr, democrats in con for re-enacting IC in 1994, Clinton for signing, reno for expanding Starr’s mandate repeatedly, repub for passing starr report to public in 1998, 3 judge panel, majority in Morrison for not grappling with practical realities mentioned by Scalia

US v. Nixon 

Burger, unanimous opinion

Look at the caption, should perhaps be Nixon v. Nixon?  Criminal prosecution is a government function.  How could Jaworsky, SP, claim to represent people?  Nixon is embodiment of exec power.  On the face, looks like intra-exec branch dispute: lower and higher level exec officials.  J wanted tapes turned over for good exec reasons, and for good exec reasons (confidentiality), Nixon did not want to.  

Facts:

J indicted Nixon underlings:  Mitchell, Halberman, etc.  

During prosecution, said needed tapes.

Reasoning:

1) Like two congressional committees disagreeing.

a. But not apt because those on same level. 

b. Dispute more like senator and staffer or court and law clerk.

c. Unclear that SC ever overcomes N’s argument that intraexec affair.

2) Reliance on exec regulation giving J running room

a. Could be repealed at any time

b. But promise in regulation to let J do job and not to fire unless/until consulation with Congress.  

i. But if con passed such a law, would violate sep’n powers

ii. Con has to be careful not to insert self into process

c. AG could modify regulation and has not so support

i. But refusal of subpoena for tapes as de facto denial of reg

3) Precedence of Aaron v. Burr, criminal nature of proceedings

a. Marshall in capacity of circuit judge in case

b. US trying to get records from Jefferson

c. Marshall upheld subpoena, saying lawful

d. Burgur says analogous

e. VA: distinct, Burr seeking evidence from Jefferson to prove Burr’s innocence.  Nixon: gov trying to get info to convict. 

i. Fundamental due process on line in Burr because cannot prosecute a man and suppress evidence of innocence

ii. If Jefferson kept documents, could not be forced to turn them over, just no prosecution

f. Burgur says due process requires all evidence to be in front of prosecutor

i. VA: weird, no gov right to due process, rather a right for individuals (art 5)

ii. Burgur raises art 6, which is about right of defendant

Rationale

SC thought Nixon a crook, evidence that he had acted illegally (those prosecuted named him as co-conspirator).

Court may be saying that exec confidentiality dissolves in face of criminal activity, like attorney-client privilege.  

Court wrote opinion about presidency and not about Nixon.  Did not want to criticize individual but weakened whole branch.

Pres is considering appointing X for high post.  Aids get possible dirt on X and brief Pres.  This stuff could come up in press, so pres needs to be prepared to do job effectivity.  Info needs to be confidential.  

Following Nixon, seems any county prosecutor could subpoena info if related to criminal prosecution.   SC refusal to acknowledge much of an exec privilege has a chilling effect.  Sure, anyone can ask for narrowing of subpoena.

Other effects of opinion

Spared country long, painful impeachment.  Easy then for congress not to do its job.  No principles and common law of impeachment to guide in future.  Only Johnson impeachment as precedent for Clinton.  

The more disputes between con and pres are moved out of con realm and into court room, more you pretermit development of con here.  Not judicial imperialism, but const gave con power to do these things and they should do them.

Framers of const did not think of the abdication of 20th c.  They were worried that each branch wanted to grab power.  Here and in IC congress did not want power.  


Remember discussion of why we don’t want branches giving up powers.  

Nixon, SC said internal branch disputes are reviewable in courts.  Minimizes exec privilege and sets up situation where expect courts to police exec misconduct.  Paved way for IC and Clinton v. Jones.

3 cases of clash between pres and whether court can police pres wrongdoing:  Morrsion, Nixon and Clinton.  Votes:  Pres loses (24-1, Scalia dissenting in Morrison).  

Clinton v. Jones

Jones message: trust the district court.  

Background:

Stevens wrote opinion, product of Watergate, appointed by Ford.  Owes appointment to Nixon resignation.  His opionion tracks tape case.



Relies on Burr.  

Nixon could make it go away by firing J.  Clinton could make Jones go away only through default judgement and paying $$$.   Self-satisfied view of courts here, like Nixon.

Nixon v. Fitzgerald:  Pres held immune from civil damages claims in outer perimeter of his responsibilities as Pres.  F fired by N, argued termination based on F’s free speech, so 1st amend at issue.  SC says unlawful and violated const, but pres immune because on the job and don’t want to chill pres.

Amar:  grand immunity: forever, literally above the law.  Clinton just wanted temporary immunity.   Much loss to Jones in delay?

Clinton says dealing with civil litigation on the job affects ability to work.  But Clinton act while gov.  SC refuses to extend Fitz.

Jones:  utmost faith in our civil litigation system and ability to keep cases on track.  What of international embarrassment?  

Breyer’s concurrence like a dissent.  

Amar:  issue in Clinton:  civil litigation against a pres different than against regular person.  In latter, sensitive, sound DC judge and economics of litigation.  No market check on litigation when pres is defendant.   Lots of non-parties care about outcome.  Discovery paid for by those with non-economic stake in outcome.  Lewinsky found by lawyers for other organizations not Jones’ lawyers.  Jones about coercion so why bring in L’s sex life (26c Civ Pro).  What of L’s privacy interests?
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