Professor Mayali

Comparative Law

Spring 2003

Test: any time within 2 weeks

Exam: legal pluralism

· Don’t always conflict

· Salad bowl, puree, etc.

· So supposed to say if Nigeria was one of those

· Discuss customary and statutory law

· Look how different legal orders working, not legal issue

· Typical ex. African states
· what we did: look at legal systems themselves, how work, legal transplant how works to transplant, rel. common law and civil law (codification) islamic law, African legal systems, socialist law

· if use, quote and cite (author)
· Look at how present, structure express argument: ID issue

Orucu:
Study in context of history with theoretical framework

Mixed jurisdictions (historical or contemporary, overt or covert, structured or unstructured, complex or simple, blended or unblended) v. pluralism (laws of different origin exist side by side with different legal mechanisms applying to identical situations)

I. Legal Families

a. classifying legal systems presuppose legal families exist AND that they have predetermined and permanent characteristics
b. what is crucial is NOT borrowing rules and provisions, is borrowing mode of thought and handling of law (structure and sources)

c. 3 families:  (but mixed legal system may never acquire style of just one)

i. Civil Law

ii. Common Law

1. facts are important

iii. Socialist Law

II. Migration of Laws and Peoples as Catalysts in Formation of Mixes

a. interference w/horizontal logic (internal symmetry) and vertical logic (unfolding of chart)
i. legal system may not always be national state

ii. all legal systems are mixtures, but some considered “mother legal system”

b. Combinations from legal migration depending on socio-cultural affinity Socio-cultural and legal-cultural diversity (p. 342)

i. Affinity

1. puree

2. mixing bowl

ii. Diversity

1. Salad bowl (co-existing hybrid): elements and institutions distinct

a. Italian salad: dressing covers all

2. Salad plate (co-existing, dual plural): internal conflict rules apply

a. English salad: ingredients sitting separately

III. Paths and Methods in forming mixed systems

a. Simple:  socio-cultural affinitive, legal-cultural diverse (or most common)
i. mixing bowl

ii. ex. civilian tradition & Islamic law

b. Complex (OR dual or pleural)
i. salad bowl

c. Types

i. pure (historical traditions totally blended)

ii. pure (elements blended underpressure of colonial power or eliete w/covert mixture underlying system

iii. mixed

1. simple

2. complex

iv. legal pluralisms

1. elements co-exist in separate structures but don’t mingle

a. racial and cultural dualism lead to legal dyalism (mixed system or legal pluralism)

v. systems in transition, mixes the future which time will determine
d. Factors in maintaining legal tradition

i. shared language and terminology, legal education and legal literature, closeness to mother of component to be preserved and value attributed to distinct cultural background

ii. Dangers: parochialism and servility

e. Legal pluralism

i. when 2 or more legal systems parts of a combination are incompatible OR when one or both of legal systems and indigenous social system are incompatible=legal pluralism

1. BUT policy of nation state is final determinant

ii. can exist so long as state is not monolithic and different groups live together w/unblended laws

1. some are blending, some surviving intact

Themes:

What is comparative law

· Old: Scientific approach for truth (one law)

· Now: 

· focus on similarities or differences
· pragmatic: help lawyers deal/understand different systems (Gordley)

· ethnocentric (help us understand self) (Hazard)

· Socialist: way to say socialism is right

Personality v. Territory of law

· Visigoths (women better situation when nomadic)
· community property(Spanish civil law (CA constitution)

· BUT look how CA CL judges applied: Robbins (transplant limitations)

Legal Transplants

· Watson: laws define social practices
· law is autonomous from society (criticized)

· symbolic aspect of law (war, etc)

· static aspect: law is limited to # of solutions (ignores custom)

· can get ideas from looking at other societies

· BUT different ideas of authority

· point: relevant but position too extreme

· Globalization

Classification

· David

· premise: positive (law made by state or judge)

· euro-centrist approach

· advantages to classifying

· recognizing similar traits

· Orucu (see above)

· Puree-can’t distinguish elements

· CA

· Netherlands

· socio-cultural and legal affinity compound

· Turkey

· Salad bowl
· own legal systems and rules (own judges for each)

· can get married in cultural or civil law

· divorce: can do either

· NO CONFLICT OF LAWS

· Salad plate

· have conflict of laws

· African states

Civil Law

· Based on Roman law 

· ius naturale-natural law

· people and animals

· ius gentium (law of people)

· people v. people

· idea: one ius gentium but expanded to apply to more people


· ex. Greenspan v. Slate-injured teen’s parents pay dr

· role in colonialism/dividing property

· v. things without owner belong to earth

· Bracton, Groitus

· Pierson v. Post (b/c regulating human property,not animals)

· ius civile (law of Romans)

· people conquered were Romans, then extended

· legislature made law:
· statute is authoritative law
· Netherlands v. Germany

· German

· more formal

· law can be determined scientificially
· BUT reintroduced law through ius gentium: after 3rd Reicht

· v. Monarchy: King is source of authority

· focus on legal scholars(more complex

· public control, through training to be judiciary

· (v. US: private influence)

· source: law

· Dutch

· more alternatives

· use lay people(simpler

· source: community

· French (don’t use civil law: means private law)=popular legitimacy
· from ius civile

· statute historically important

· Learning law

· jurisprudence is court decisions

· no casebooks, no fact relations

· learn theoretically (what is K, categories)

· Source: written text (Code)

· written has importance over oral

· affected by Christianity (Bible)

· Expression of political power
· starts before state (state defined by law)

· head of states define selves by being able to write law

· started w/military conservative power

· borguoise want to define selves

· drafted by 4 people

· reshaping identity
· product of revolution
· way to legitimize power structure
· classification structure shows way define society

· ex. start w/person

· symbolic power of code

· constitution not as important as code

· embodies value, belief of country
· formalism

· people proud of France as first code

· unification of law/centralization
· Disadvantages

· closely linked w/political power
· lack of flexibility
· no precedent

· ex. France baby M case court waited for leg. to develop law

· Books (structure doesn’t change)

· I: family

· II: property

· III: inheritance and succession

· German =scientific legitimacy
· very scientific, detailed, theoretical

· Structure

· I: General principles

· natural v. legal acts and persons

· II: law of obligations

· III: Property

· IV: Family Law 

· V:  Inheritance

· State Insolvency Project

· Contractual: John Taylor

· private investors

· Statutory: IMF creates dispute resolution form; panel of judges hear

· procedure started by country itself

· similar to Ch. 11

· US opposes: biggest ower, doesn’t want to be told to pay $ to bank

· SDRM

· Statute triggers proceedings automatically
· everyone automatically bound by decision

· all countries follow model law

· Redefines law

· product of revolution

· approach to facts is through the law (have law and apply facts to it)

· So M says civil and common law NOT converging

· code source of law and legitimacy

· Swiss=pragmatic legitimacy
· work of Huber (1 person)

· wanted one law for all provinces

· very flexible

· let judges apply local customs

· easy for lay people to understand

· Latin America

· code legal transplant

· pope granted South America to Spain (and central America) and Portugal

· Mexico-independence, sought code

· states have own code

· Structure

· I: People

· II: Things

· III: Succession

· IV: Obligations and K

· Laws take effect: 5 days after publication (written culture)
· judges don’t have authority not to decide

· perspective of state (v. US: individual autonomy)

· Costa Rica-10 constitutions until 1888 codification

· hierarchy of sources of law (emphasis: written)

· one person: Bellas (influenced many other countries)

· centralization/unity

· Argentina=FOLLOWS COMMON LAW: constitution

· but has 4 books (civil code structure)

· most countries added criminal code and commercial code
· law is expression of civil will (not of people)

Common law

· Based on roman law (slightly)

· ius commune-trying to unify law—so adopted idea of one law for community

· Justinian-tried to revive Roman law so made compilation

· evolved through conquest
· Duke of Normandy

· Monarchy is expression of identity/legitimization

· writ system

· disadvant:

· authority from person who imposes it

· Individualist

· Judge made law

· unity? predictability?  (stare decisis, judges, procedure

· focus on facts

· need more lawyers (adversarial system, think structure)

· contingency fees

· pro bono work

· but can win on procedure (not true for civil law)

· Jury system  (root of CL: decisions by people)

· in response to conflict

Socialist law

· positivist: instrument of Communist party to move society to socialism

· Law as tool:  (most important) viewed as way to educate people

· justification: social good

· infraction: enemy of the people

· BUT won’t need law when society perfectly socialist

· dispute: go to communist party secretary

· law is way for borgouise class to stay in power

· connection w/political system

· Cuban
· still have BUT legitimacy when revolutionaries gone?

· charismatic leader-Weber

· Constitution

Other:

European union

· developed as economic response to Americanization

· legal system

· hard to compare

· elements: federalism, international law, civil law, common law

· have spheres

· BUT some states don’t follow

Islamic law

· no separation b/w church and state

· law is truth that God has revealed to people (NOT God’s law)

· main goal: to communicate message

· Mohammed—trying to communicate message in Mecca, which was developing into commercial wealth

· goal: to get people to follow God (NOT change legal system)

· becomes moral authority—dispute resolution

· conquers mecca

· lots of wars first 2 centuries of Islam

· Koran

· becomes source for Islam (Mohammed didn’t write)

· compilation of obligations and duties
· follow ethical behavior to get salvation

· Islamic law

· Sunni:
· 4 schools: created by scholars not legislators
· no leadership conflict

· respect all schools

· example: Taliban

· BUT fundamentalist interpretation that never existed in Islam which was response to modernization (going back to rules Mohammed was trying to change)
· black turban: claim descendants from prophets (not 3 Caliphs who took over)

· Hanafi-legal scholar

· developed analogy
· ex. heroin like alcohol, shouldn’t harm self
· Maliki school

· tradition of prophet (base decision on what Mohammed said)

· Shagpi

· based on ijma/consensus
· requires consensus of community

· BUT no procedure for it

· Islam universal, must follow wherever are
· problem: conflict w/territorial

· Wahahitsm

· minor influence

· Islamic law based on 5 principles
· things which are mandatory
· pray more during Ramadan
· But have principle of moderation

· ex. shouldn’t hurt self: so don’t have to fast while traveling, or if sick, etc
· things which are strictly prohibited
· ex. eating pork, drinking wine
· things that are indifferent
· don’t have absolute notion of good and evil as in other systems
· have gradations
· ex. beauty and ugly like good and evil: but is middle ground
· then added: (not strictly recommended/discouraged)
· what is recommended
· praying extra
· what is discouraged
· ex. eating fish
· Shiite

· descendants of prophet have super-human power
· Iman-great weight of authority

· so authority to say law different
· 12ers

· Mohammed last prophet

· 7ers-want to take tradition of 7, other brother

· Ismalis

· Hashish (b/c people thought so calm when murdered)

· theories

· ideal of law v. realities

· no distinction b/w moral and legal rules
· different interpretations (even w/in Islam)

· initially NOT dogmatic (many interpretations)

· BUT gates of interpretation closed in 4th century

· not associated w/centralized power
· Contra: Catholicism

· Obligations and duties (NOT RIGHTS)
· wafq=pious donation

· for charity, give to family members

· didn’t have wills

· fatwa-decision by ANY legal scholar

· originally given in response to legal question

· now: reinforcement of political power

· Iotolla Komani: (calls self Iman)

· combination of executive and legislative (leader to people)

· sacred law

· problem: what to do when issue not addressed? (man can’t create law)

· Sunna: pre Islamic traditions

· hakim decided conflicts b/w families

· Mohammed aquired all sunna from previous

· 4 Caliphs say:

· 1. Koran, 2. sunna 3. own reasoning/opinion (analogy)

· for good of community not individual

· leadership is of community

· no individual actions

· So if change, change for good of community (NOT civil rights)

· Affects

· many countries

· only centralized w/Turks

· BUT collapsed after WWI

· BUT Islamic states created

· populations within countries

· views of civil rights (b/c community, not individual=emphasis)

Sub-Saharan African law

· Legal pluralism
· Traditional custom 

· base of system

· 3,000 customary legal systems

· 13th century started empires
· law
· oral, storytelling first importance

· custom-what ancestors did

· made by African communities, politicians

· few acephalis communities (communities w/out heads)

· ex. Pigmys

· but most have leaders

· leader is point of contact b/w community and world (sacred)

· Authority: custom of tribe, elder

· Islamic

· colonial empire 

· divided:  France civil law and England common law

· New laws
· after independence=created new layer of laws when colonial empire “recognized” traditional laws

· also legal transplants

· Have conflict of laws: but hasn’t resolved how to settle differences

· South Africa: have constitution, trying to decide if traditional customs can violate constitution

· Society

· much diversity, lack of communication (desert is sea for communication/trading)

· no distinction b/w real and magical world
· law is form of rationalization, so is magic

· different notions of time and space

· ex. connected through ancestors (still part of family when dead, unborn)

· Concepts

· personality v. territory of laws

· different idea of domicile/residence b/c home is where you are from 

· (despite where you live)

· v. English territorial: law is place where is

· disassociation of law from people

· Africa: law remains personal
· have conflict of laws

· but doesn’t work b/c law is personal

· no distinction b/w church and state

· notion of community
· why slavery so disruptive: taking people away from their world

· why civil rights debate different in Africa

· Movie

· not taking place in time

· part of frame of reference: like Shakespeare

· Griot

· shows importance of oral tradition, and ancestry
· what took place in past affects now: difference in time

· Clan

· community formed through kin/associations

· mockery kinship

· marriage allows alliance b/w families

· family wider than blood associations

· polygamy: broader family structure

· BUT control women through female circ.

· violation of rules endangers community

· worst thing king could do is banish from community
· hunters have magical powers: allow them to kill

