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	Devices
	Rule
	Requirements/

Standards
	Key Issues
	Cases
	Definitions
	Cross-reference

	Pleadings & Motions
	7
	a allowed pleadings
b motions must state w/particularity  & set forth relief

must sign as per Rule 11
	
	
	
	

	General Rules of Pleading – claims for relief
	8a
	1. grounds for jurisdiction.

2.  claim short & plain statement

3. demand for relief
	
	
	
	Rule 9b – heightened pleading standards

	General Rules of Pleadings -- denials
	8b
	1. admit or deny

2. w/o knowledge, say so = denial

3. may generally say so, & then state which aren’t denied
	Beware of Rule 11 here
	Zielinski v. Philadelphia Piers: D gives boilerplate answer denying everything & SOL runs out. P realized sued wrong party. But D gets estopped from denying ownership
	
	

	General Rules of Pleadings – Affirmative defenses
	8c
	Whole list of these (w/heightened pleading standard)

If goof and use counterclaim, court ignores the mistake and treats as it should
	NOTE: res judicata is affirmative defense, must be in answer
	Gomez v. Toledo – burden of pleading brings w/burden of proof 
	
	See re judicata at the end

	How you should plead
	8e 
	(1) simple & concise

(2) can have alternate claims or defenses regardless of consistency
	Res judicata MAY apply, people may not know what to claim at first, judicial efficiency.
	
	
	

	
	8f
	All pleadings shall be so construed as to do substantial justice.
	
	
	
	

	Heightened Pleading standards
	9
	(b) fraud or mistake subject to this standard

(g) special damage – economic loss
	Tension btw 8a2 & 9b
	Bowers: must read 8a2 & 9b “in conjunction w/each other.” & good fraud claim “normally includes time, place, & content of false representations, facts misrepresented, & the nature of detrimental reliance.”

Leatherman “Expressio unius est exclusio alteriu”s can’t get this in by judicial interp.”
	
	Compare to PSLRA – that requires mental state component not found in Rule 9

	Pleading Form
	10
	Name parties (a)

Numbered para (b)

Exhibits adopted by ref (c)
	
	
	
	

	Signature 
	11a
	All papers are to be signed by at least one atty of record or shall be signed by the party if not represented by counsel.  Unsigned papers stricken unless corrected promptly.
	Beware of 11c in signing, suit warranted by law & by fact
	Worthington v, Village: no signature, but since arose in state court, no sanction


	
	

	Representations to court
	11b
	to best of person’s “knowledge, info, belief formed after reasonable inquiry” not for improper prupose, nonfrivolous, evidentiary support after further discovery, & warranted under the evidence
	
	
	
	

	Sanctions
	11c
	May impose sanctions

(c)(1)(A): motion separate from others, only presented to court after 21d if not w/drawn or corrected (safe harbor)

(c)(1)(B): court can initiate
	See rule 5; note this doesn’t interfere w/discovery (Rules 26-37)

Cannot wait until settlement to file ( timeliness
	“good faith no longer enough to protect him from Rule 11 sanctions”

Progress Nat’l Bank v. Nat’l West Lenders: “An informal notice, either by letter or other means, does not trigger the commencement of the 21d period.”
	
	

	Dismiss for failure to state a claim
	12(b)(6)
	1. No such claim exists (Conley)

2. Not enough facts alleged to know if legal claim (Bower) (disfavored – 12e instead)

3. Claim exists, but negated by facts in pleader’s complaint (Bowers)

Remember, Heightened Pleading Standard (Rule 9 & PSLRA)
	1. Way to pursue novel claim (civ rights); must assume everything in complain is true (tf to issue of law

2. Match up elements w/complaint

3. Beware of contradictions in complaint

4. this is alternative to filing an answer – need not answer until motion’s decided (12(a)(4))
	Conley v. Gibson: Do not dismiss “unless it appears beyond doubt that a P can prove no set of facts in support of his claim which would entitle him to relief.”

Bowers v. Weisman: “allegations accepted as true & complaint construed in a light most favorable to the pleader.”
	
	Compare to rule 8(a)(2)– “short & plain statement showing pleader entitled to relief”

Rule 9 – exceptions to 8a

Heightened Pleading Standards – requires mental state

Rule 56 – summary judgment

	Judgment on the Pleadings
	12(c)
	1. Pleadings complete

2. Four corners issues
	1. If introduce outside material, transforms into Rule 56 (Sum. Judgment)

2. If don’t have enough in evidence to get by w/12b6, then get facts into answer through judicial notice and do 12c.
	
	
	Compare 12b6, 12c, 56, 50

	MoMoDefStay
	12(e)
	So vague that party cannot reasonably form a response
	Need to prove that lack of info is prejudicial to D
	Bowers v. Weisman:  not granted unless “complaint is so excessively vague & ambiguous as to be unintelligible & as to prejudice the D in seriously trying to answer it.”
	
	8b allows for answering “lacks knowledge or info sufficient to form a belief”

	Motion to strike
	12(f)
	1. Insufficient defense

2. Immaterial, impertinent, scandalous matter
	Remember if heightened pleading standard, may require that material
	Peacock Int’l complaint
	
	

	Ways to lose Rule 12 defenses
	12(g) & (h)(1)
	g: Can join Rule 12 motions w/others. If you make 12 defense, make all available at same time.

h1: If don’t bring 12 motions & don’t include in answer, you lose those defense available to you at the time (see flow chart) 

h2: lost if fail to include in Rule 15 amendement
	12(h)(2) – what you can sneak back in


	Use it or lose it!
	
	

	Rule 12 motions that you can’t lose
	12(h)(2) & (3)
	(2) – b6 (failure to state claim), b7 (joinder under Rule 19) & b1 (jurisdiction over subject matter) favored motion
	See Rule 19
	
	
	

	Compulsory Counterclaims
	13(a)
	1. arise out of same tx or occurrence +

2. doesn’t require adding others UNLESS

res judicata issues/ preclusion by rule
	McCaffrey rules:

1. issues of fact & law largely the same

2. Res judicata would bar subseq. suit

3. Same evidence for claim & counter-claim (cc)

4. Logical rel’p btw claim & cc
	If don’t assert during 1st trial will lose them (preclusion by rule)
	Claims by D against P, don’t have to be related to P’s claim

Banque Indosuez v. Trifinery
	Compare res judicata:

13(a) -- D must join all claims arising in same tx, occurence; res judicata – P must join all claims

	Permissive counterclaims
	13(b)
	Any not arising out of same tx or occurrence
	No equitable tolling here ( no remedial action—where did I get this?
	
	
	

	Later counterclaims 
	13(e)-(f), (i)
	(e) Can add by supplemental pleading if matured later (no compulsory)

(f) if forgot, can add by leave of court

(i) court can separate if it wants to 
	
	
	
	(i) see 42b & 54b

	Cross-claims
	13(g)
	(g) cross-claims allowed if part of tx or occurrence in counterclaim or original


	Always permissive
	
	Usually btw co-parties in a suit
	Compare to impleader 14


	Joinder for counter & cross-claims
	13(h)
	Via rule 19 & 20
	Can add others in conjunction w/19 & 20
	
	
	

	Third-party practice or 

Impleader
	14
	At any time after commence an action, a party may implead someone who is not at party to the action and may be responsible to party for all or part of party’s claim.  That 3rd party can assert all of the original parties claims or defenses as provided.  Must file w/in 10 d of service of answer, but if later, by leave of court
	4 situations:

1. subrogation (another party can take over your loss & stand in your place)

2. indemnification

3. Right of contribution (joint & several liability)

4. Warranty (promise)

must state a claim for secondary or derivated liability (not simply say not me, him)
	Gross v. Hanover Ins. Co.

McLaughlin v. Biasucci: “ the purpose of the rule is to promote judicial efficiency by eliminating the necessity for the defendant to bring a separate action against a third individual who may be secondarily or derivately liable to D for all or part of the original claim”
	Whether such a claim exists is  question of substantive law, not procedural law.  The procedural law tells you that the claim has be to secondary or derivative’ the substantive law tells you whether such a secondary or derivative claim exists & can be asserted in the particular circumstance of the case you are considering.
	Rule 13, Rule 12

	Amended & Supplemental Pleadings
	15(a)
	1. Amendment of right w/in 20d of being served (1x) & if it doesn’t require a responsive pleading and the trial hasn’t been scheduled.

2. “freely given when justice so requires”
	Issue here is claim preclusion & undue surprise

Do this when SOL has NOT run
	
	
	See res judicata

	Relation back of claims
	15(c)(1) & (2)
	(1) permitted by law of SOL

(2) claim/defense arises from conduct, tx, occurrence in original


	Note that the 1991 amendments to (c)(1) allow that if Fed. Jur. based on the citizenship of the parties, the primary reference is state law of the court.  If based on a fed. question, law is of the state governing relations.  Whatever the law, if it’s more lenient than this rule, the lenient one is used.
	
	
	

	Relation back of parties
	15(c)(3)
	Fulfill 15(c)(2)+

Rule 4m

(A) notice of action in non-prejudicial way

(B) knew or should have known would be party
	Rule 4m – made w/in 120d of filing complaint w/court

Doe defendants: CA allows one to plead Doe defendants. Requires:

1. filing w/in original SOL

2. Be ignorant & plead ignorance of true Doe identity

3. Allege c/a against Doe in original complaint

4. Amend complaint & serve named Does w/in 3 yr of SOL expiration
	Zielinski: too late even for 15c3 – estoppel by conduct instead because of fraudulent concealment

Worthington: “does not permit relations back where, as here, there is a lack of knowledge of the proper party.”

Christopher v. Duffy: permission to amend turns on whether the opposing party will be unduly prejudiced by allowance of the amendment (delay may prejudice).
	
	See Rule 4(m) concerning Time Limit of Service.

	Supplemental Pleadings
	15(d)
	Court may allow a party to serve supp. pleadings on transactions or occurrences or events since original pleading.  Allowed even if original pleading is defective.
	Beware Rule 11
	
	
	


	Joinder of Claims
	18(a)
	Join as many claims as one has (limitless)
	Diff from equity system

Deals only w/pleadings
	
	
	Exceptions Rule 42b

Basis for res judicata as well

	Joinder of Remedies
	18(b)
	Can join related remedies even before obtaining judgment on first
	
	
	
	

	Joinder of Parties (permissive)
	20(a) & (b)
	(a)1. arising out of same tx, occurrence or series (P or D)

2. common issue of fact or law (D)

(b) court can separate for delay, embarrassment, cost, or prejudicial reasons
	
	Kedra v. City of Philadelphia: “permit all reasonably related claims for relief by or against different parties to be tried in a single proceeding.”

Mosley v. General Motors corp: “ permits all reasonable related claim for relief by or against different to be tried in a single proceeding. Absolute identity of all events in unnecessary.”
	
	Contrast w/42b – 20b is for parties, only w/joinder (?, check w/Krieger)

	Misjoinder & Nonjoinder
	21
	Can add or drop whenever
	Not grounds for 12(b)(6)
	Kedra
	
	

	Initial Discovery & Disclosures
	26(a)
	1. info (names, documents, damages, insurance agreem’t) that must be given (also lists exceptions)

2. disclosure of testifying expert testimony

3. must disclose witnesses & exhibits 30 d before trial; object w/in 14 d

5. methods allowed (depos, interrogatories, doc prod’t, permission to enter, exams & requests for admission
	
	
	
	(a)(1) – except 26(a)(1)(E);

(a)(2) --- Except specified in 26(b)(4) – deposition of expert


	Discovery – Scope 
	26(b)(1)
	Any non-privileged material relevant to claim or defense of any party, including existence, desc, nature, custody, condition, location of any discoverable matter unless limited by the court


	Relevant to claim or defense not necessarily admissible at trials;

Exception -- privileged material (work product)
	Boler v. Sup. Ct: P requested D’s sexual history w/EEs; discoverable through other means

Hickman v. Taylor: “Mutual knowledge of all the relevant facts gathered by both parties is essential to proper litigation.”
	“relevant” = any tendency to make the existence of any fact of consequence to the determination of the action more probable or less probable than it would be without the evidence;

“consequence” = at issue

Claims = causes of action pleaded in complaint (normally claim is whole tx or occurrence)
	Contradiction btw 8a2 and req’ment of relevance

See also 26c for limitations

	Discovery -- Limits
	26(b)(2)
	Court can alter limits in these rules if (1) unreasonably cumulative or duplicitous, (2) amply opportunity to discover elsewhere, or (3) burden or expense outweighs likely benefit
	Balances probative value v. burden or expense
	See Boler
	
	Court may act upon its own initiative after reasonable notice or pursuant to a motion under 26(c)

	Discovery – work product doctrine
	26(b)(3)
	Can only obtain work-product if has substantial need & unable w/o undue hardship to discover elsewhere. Furthermore, “the mental impressions, conclusions, opinions or legal theories of an atty” are protected – not necessarily an atty, “prepared by preparer”
	How this works:

1. Can’t get documents prepared in anticipation of litigation.

2. Only get #1 if substantial hardship & really needs them

3. Opinion work product not discoverable

NOTE own party & witnesses have right to statement 26(b)(3)
	Hickman v. Taylor: distinguished work product from atty client privilege. This case pre-dates 26(b)(3)
	Atty/client privilege: “A confidential communication btw atty & client, made in cx w/providing legal services &/or client’s effort to obtain legal advice
	Doesn’t protect info; only the compilation itself – see 26(b)(5): need to disclose the nature of the protected documents

	Claims of privilege or protection of trial prep material
	26(b)(5)
	Party claiming privilege must disclose the nature of the protected documents
	
	
	
	

	Discovery – protective orders
	26(c)
	May forbid discovery (or limit terms, or seal) on grounds of annoyance, embarrassment, oppression, or undue burden or expense
	Motion can be accepted or denied entirely or in part
	Priest v. Rotary: P prevented from inquiring into P’s sexual history
	
	

	Pre-trial conference
	26(f)
	Case Management conference to discuss discovery plan
	
	
	
	

	Discovery -- Sanctions
	37
	(a)(2): if believe other party has failed to comply, must confer w/that party, then move to compel disclosure/

discovery.

(a)(4): court may order complying party to pay moving party’s expenses & fees for motion

(b) sanctions for refusing to comply
	
	
	
	

	Interrogatories
	33
	25 questions max; can only send to parties, under oath
	Cheap, but lawyers usually answer them; considered admission
	
	
	33d allows examination of business records from which certain from which interrogatories are derived

	Production of Documents 
	34
	
	
	
	
	

	Oral Depositions
	30
	Anyone – but subpoena.  One 7 hr d/deponent.  Must review & sign contract
	Only get 10 – must ask court for more
	p. 1083
	
	

	Invol. Dismissal – Failure to Prosecute or comply w/court orders
	41(b)
	Dismissal of action, w/prejudice, either upon motion or sua sponte (rare) for P’s failure to move things alone.
	--How long w/no P action justifies

--Party misconduct v. atty misconduct

-- W hat level of misconduct required for termination in light of due process
	
	
	

	Voluntary Dismissal w/o prejudice
	41(a)
	P packs up & quits

Can be filed any time before service of an answer or MSJ
	Files a stipulation & motion, or motions to dismiss w/o prejudice
	
	
	


	Voluntary Dismissal w/ prejudice
	41(a)(1)-(2)
	P, files stipulated notice of dismissal signed by all parties to the action OR upon order or court pursuant to noticed motions ( drop case w/o judgment on the merit
	Way most cases get resolved
	
	
	

	Entry of Consent Decree
	
	Type of settlement through which the court enters in effect, a consent judgment, & retains jurisdiction to monitor compliance w/judgment
	Ends fight on the merits like a settlement would.  No liability against D, but agreement to provide relief.

Usually used when parties anticipate dispute over how relief provided.
	
	
	

	Consolidation
	42(a)
	In actions involving a common questions of law or fact, court can order hearing or trial of any or 
	Requires either similar facts or similar law ( judicial efficiency; court initiative
	
	
	

	Separate Trials
	42(b)
	Can separate trials to prevent prejudice or for convenient
	For expediency & economy, court orders separate trial (for any claim, cross or counter claim, 3rd party claim or separate issues
	Possibly last D in Kedra
	
	See 21


	Summary Judgment – motions & proceedings
	56(c)
	Shall be rendered forthwith if the pleadings, depositions, answer to interrogatories & admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact & that the moving party is entitled to a judgment as a matter of law.

Standard mirrors Rule 50:

all reasonable inferences for non-movant & all credibility disputes in favor of non-movant
	Difference btw burden of proof & burden of persuasion/production
Party opposing MSJ may not simply rest on allegations initial pleading but is required to come forward w/evidence in support of those allegations.

Issues here ( Matsushita appears to create situation in which judge is weighing the evidence ( exclusive role of the jury


	Adickes v. Kress: D needed to prove non-existence of ultimate fact

Celotex Trilogy: No there there. “The burden on the moving party may be discharged by showing – that is, pointing out – to the district court that there is an absence of evidence to support the nonmoving party’s case.”

Anderson v. Liberty Lobby: “whether the evidence presents a sufficient disagreement to require submission to a jury or whether it is so one-sided that one party must prevail as a matter of law.”

Zenith v. Matsushita:

“where the record taken as a whole could not lead a rational trier of fact to find for the non-moving party, there is no genuine issue for trial.”
	Burden of production: moving party can submit affirmative evidence that negates an essential element of the nonmoving party’s claim (show what the facts are).

Moving party can show that the non-moving party’s evidence is insufficient to estb an EE of non-moving party’s claim
	

	Summary Judgment Supporting Info
	56(e)
	Supporting & opposing affidavits shall set forth facts as would be admissible in evidence. Adverse party must not rest upon the mere denials of the adverse party’s pleading, but must set forth specific facts showing genuine issue for trial.
	
	
	
	


	Summary Judgment – Unavailable Affidavits
	56(f)
	Court may refuse application for s.j. if one party cannot for reasons stated present essential facts to justify opposition. Court can order continuance to permit taking of affidavits or take more discovery.
	Nothing unsworn, no hearsay, etc. Must take evidence as one has it & get it into admissible form
	Celotex – inadmissible hearsay testimony

	
	

	Judgment as a Matter of law
	50(a)
	(1) Party has been fully heard & no legally sufficient evidentiary basis for reasonable jury to find for that party on that essential issue, the court may determine the issue against that party & may grant j. matt. law.

(2) Motions may be made any time before case given to jury. Motion must specify judgment sought, law & facts entitling judgment.
	ID key issue (EE or defense) – if not enough evidence, then j. matt.

Court must examine the whole trial record

Mirrors standard for s.j. now. -- all reasonable inferences for non-movant & all credibility disputes in favor of non-movant.

View record as a whole & standard is legal sufficiency ( not what the judge would do if trier of fact
	Reeves v. Sanderson Products:  court must “disregard all evidence favorable to the moving party that the jury is not required to believe.” Court should “give credence to the evidence supporting the moving party that is uncontradicted & unimpeached, at least to the extent that that evidence comes from disinterested witnesses.”
	
	Same standard as Rule 56 – but msj is on evidentiary record & j.matt. is on trial testimony

	Renewing motion for J. after trial

(formerly JNOV)
	50(b)
	After judgment, but no more than 10 d later, movant may renew motion. If verdict returned, then allow to stand, order new trial, direct entry of j. matt. If no verdict returned, then order new trial or direct entry of j. matt.

NOTE: must have raised motion before given to jury
	If motion granted, losing party may appeal on these issues:

1. Whether correct substantive law applied

2. Whether sufficient evidence in record for reasonable jury to find in favor

3. Party against whom judgment entered may also raise evidentiary issues on appeal
	
	
	


	Granting motion for J. Matt.
	50(c)
	If j. matt granted, shall also rule on motion for new trial at same time.
	
	
	
	

	Denial motion for J. Matt.
	50(d)
	If j. matt. denied, prevailing party may assert as appellee grounds for new trial
	
	
	
	

	Right to Jury Trial
	38
	(b) party seeking jury trial must serve a demand in writing w/in 10d after service of last pleading direct to the issues as to which the right exists

(d) failure to timely & properly demand constitutes waiver
	Right to jury trial exists if they had that right at common law in 1791. (preserves right – 7th amendment)

Generally, requires a jury trial whenever legal & equitable matters are presented in same lawsuit ( two prong test in Chauffers
	Chauffers v. Terry:

To determine if 7th amendment entitles one to a jury trial, S. Ct. applies two prong test:

1. what is the nature of the cause of action & what was the analogous c/a in 1791 (law or equity)?

2. Examine remedy sought & determine whether it is legal or equitable in nature.  Remedy requested used to break the impasse if can’t choose btw analogies. (more weight)
	Legal -- $ stuff, requires jury

Equity – not necessarily $ resolvable, forcing behavior, injunctive relief, “make whole,”not by jury
	

	Res Judicata

(claim preclusion)
	§ 17, Rest. 2d
	1. Prior suit proceeded to final valid judgment on the merits

(does 12b6 apply??)
2. Present suit arises out of the same claim as the prior suits

3. Same parties or same privities
	Final judgment ( dismissal w/prejudice
Can’t sue on the same claim twice

3 types of claim splitting (none are allowed under non-primary rights):

1. Different legal theory

2. Separate injuries

3. Different remedies – i.e. injunctive v. damages 
	Gonzales v. Banco Central: 


	Parties/privity: 

1. participated vigorously in 1st suit by exercising control over party;

2. Opportunity to assert such control; or

3. Virtual representation (rejected)
	Compare issue preclusion (requires litigation);

Must be plead in 8c affirmative defense ( thus often decided in 12c motion for judgment on the pleadings


	Claim Preclusion

Definitions
	See §§ 17, 20
	Merger: judgment for P is “merged” w/judgment and claim is extinguished

Bar: judgment for D is a bar to re-litigation

Judgment on the merits: NOT dismissal for jur, venue, non-joinder, misjoinder; or dismissal w/o prej; OR statute says ok
	Claim preclusion acts as joinder device: coercive device to bring about unification of closely related claims for efficiency & consistency
	Car Carriers: if have knowledge to sue under one claim, have knowledge to sue under all.  “Mere change in legal theory does not create a new cause of action.”
	Claim = tx or occurrence see McCaffrey test;

Rest. approach § 24: Txtional approach: common nucleus of operative facts (related in space, time, origin, make up unit for trial or for business purposes; rejects primary rights doctrine (nature of the injury is key)
	Rule 18 Joinder (really 19a, necessary joinder), 13(b) Compulsory counterclaims (preclusion by rule, works for D; res judicata works for P)

Fraudulent concealment leads to equitable estoppel (i.e. estoppel by conduct)

	Issue Preclusion or Collateral Estoppel
	
	Judgment in favor of either parties is conclusive, in a subsequent action between them on the same or a different claim, with respect to any issue actually litigated & determined if its determination was essential to the judgment
	1. Issue must be actually litigated & determined & essential to judgment

2. “Victim of estoppel” must be party to 1st judgment

3. Application cannot be unfair

Arising from a narrative core of facts – the “claim” as defined by res judicata

If general verdict, re-examine record to determine if issue was necessary to jury finding
	Hoult v. Hoult: “whether the finding was ‘central to the route the led the factfinder to the judgment reached, even if he result could have been achieved b a different, shorter, and more efficient route.’”

Parklane v. Shore: sets up case by case evaluation of fairness of offensive use of collateral estoppel, w/discretion given to trial judge
	Mutuality of estoppel: “only one who is bound can bind another.”

Offensive estoppel: party uses issues preclusion to advance a claim or affirmative defense.

Defensive estoppel: party uses preclusion as a shield to ward off a claim.

NOTE: these don’t matter so much now as mutuality doctrine overruled.
	



