Civ Pro II

J. Ryan Gilfoil — Schwartz 2004F

Statutes (28 USC)

· Transfer of venue: § 1404

· SMJ

· Diversity: § 1332, 1404

· Fed question: § 1331

· Supplemental juris: § 1367

· Removal: § 1441

· Some specific fed C/As: § 1346

· Venue: § 1391

· Rules of Decision Act: § 1652

· Rules Enabling Act: § 2072

Tests

I Terr juris

A Terr juris REQTS:  (Pennoyer)

1 State statute

2 AND const’l under 5th / 14th Amend. (no due process violations)

a — Due process req’t is met when defendant has sufficient contacts w/ the forum such that the suit does not offend TRADITIONAL NOTIONS OF FAIR PLAY AND SUBSTANTIL JUSTICE

B PERSONAL juris

1 ELTS:  (Pennoyer)

a Consent (must be voluntary — MAY BE THROUGH A CONTRACT)

b OR residence

c OR PRESENCE or MINIMUM CONTACTS

C Minimum contacts

1 ELTS:  (Intl Shoe)

a State statute

b AND D has PURPOSEFUL, minimum CONTACTS

c AND contacts are RELATED to claim (unless enough contact to support GENERAL juris)

d AND juris choice is R’BLE (PRESUMED — D’s burden to rebut w/ COMPELLING ev)

2 Contacts.  (Schwarzenegger)

a Cts look at FACTORS:

i Purposeful availment

ii Purposeful direction

iii F’bility of being haled into ct

3 R’bleness.  (Burger King)

a FACTORS:

i Burden on D

ii State’s interest in adjudicating the dispute

iii P’s interest in obtaining convenient and effective relief

iv Efficiency of choice of forum (Where is the evidence?  Where are the witnesses?)

v Truly foreign parties have less interest in finding a particular forum has juris

vi Other

1 Should D anticipate finding himself hauled into ct.  (Worldwide VW)

2 Existence of K

D Stream of commerce

1 Expectation: expectation that your product will end up in the forum.  (Worldwide VW dicta)

2 Awareness: awareness your product will likely end up in the forum.  (Asahi / Brennan dissent)

3 Awareness PLUS: awareness plus some other contacts like advertising.  (Asahi / O’Connor majority)

E GENERAL juris ELTS:  (Perkins / mining company)

1 CONTINUOUS and SYSTEMATIC contacts

2 — (Compare w/ Helicopteros case) 

II SMJ

A Domicile

1 ELTS:  (Mas / 2-way mirrors)

a RESIDENCE

b AND INTENTION of remaining there INDEFINITELY

B Corp citizenship

1 PPoB TESTS:

a Nerve center test

b Corporate activities test

c Total activity test (combine the two)

C Aggregation

1 RULES:

a Single P may agg claims against single D.  Claims need not be related

b Single P may not agg across Ds unless Ds would be jointly liable

c Multiple Ps may not agg (except for suing JOINTLY — e.g., “common undivided interests” such as joint ownership)

d — BUT remember § 1367 supp juris stuff may have changed the rules

D Fed Q

1 ELTS:

a Basis for fed Q appears in P’s COMPLAINT.  (well-pleaded complaint rule / Mottley / couple injured on RR get free lifetime pass)

b AND fed law creates substantive right OR state law claim depends on proving a substantial fed issue

c UNLESS fed law authorizes suit but doesn’t create a substantive right (Shoshone) OR fed law creates substantive right but doesn’t authorize suit (Merrell Dow / bendectin)

i Another way to view this would be that fed Q exists where P’s claim depends on substantial fed issue AND fed gvt has BIG interest in resolving the issue in fed ct

E Supplemental claims and parties

1 RULES:

a Once you have SMJ over one of P’s claims (whether by diversity or fed Q)  , supp juris extends to ALL OTHER CLAIMS w/in same case or controversy [Gibbs rule].  (§ 1367(a))

i Supp juris includes OTHER PARTIES as well IF PART OF SAME case or controversy.  (§ 1367(a))

ii —This means fed ct could now exercise juris over Aldinger and Finley cases

b BUT if SMJ is based solely on diversity, no supp juris over impleaded parties where P files claims against impleaded party and this would destroy diversity.  (§ 1367(b))

i — This means fed ct would still NOT have juris over Kroger

c Dist ct MAY decline SUPP JURIS (but MAY NOT DECLINE freestanding SMJ).  (§ 1367(c))

i Situations include: if claim raises a novel or complex issue of state law

F Removal

1 D (never P) may remove case to fed ct when ORIGINAL SMJ exists

2 EXCEPTION: if juris is based on DIVERSITY, D may NOT remove to fed ct if case was filed in his home state.  (§ 1441(b))

III Venue

A Where SMJ based on DIVERSITY ONLY, suit may be brought in:  (§ 1391(a))

1 District where any D RESIDES, if all Ds reside in the same state

2 OR district where a substantial part of the events / omissions / prop involved in the action occurred or is located

3 OR district in which any D is subject to pers juris, IF there is no other district where action may be brought

B Where SMJ is NOT based solely on diversity, suit may be brought only in:  (§ 1391(b))

1 (as above)

2 OR (as above)

3 OR district in which any D may be FOUND, if there is not other district where action may be brought

C Transfer of venue

1 Dist ct may transfer case to any other district w/ ELTS:  (28 USC § 1404(a))

a Case MIGHT HAVE been brought there originally

b AND justice and convenience so dictate

i — See forum non conveniens factors

D Forum non conveniens

1 REQ’TS for dismissal:

a Current forum is INCONVENIENT for D

b AND there is ANOTHER, MORE CONVENIENT forum where case could’ve been brought initially (unless parties agree to waive objection such as lack of PJ)

c AND factors must favor dismissal.  FACTORS:  (Gulf Oil)

2 Private factors:

a Ease of access to ev; availability of compulsory process for unwilling witnesses; cost of obtaining willing witnesses; possibility of view of premises, if view would be appropriate; suit by foreign citizens: US cts less likely to try them, esp where little connection to US; whether alternate forums would involve less-sympathetic law for Ps (this factor typically does NOT have substantial weight); unfavorable change in law IF alternate forum is very inadequate; all others practical problems that make trial easier

3 Public factors:

a Congestion of courts; local interest in having local controversies decided at home; burden on jurors of appearing for jury duty; familiarity w/ law to be applied

IV Notice

A REQ’TS for valid svc:  (Mullane)

1 Service of process in accordance w/ STATUTE

2 AND CONSTITUTIONAL

a — If notice meets these req’ts, judgment is binding even if no notice ACTUALLY RECEIVED

B Constitutional

1 ELTS:  (Mullane)

2 R’bly calculated to succeed at giving actual notice / steps which someone r’bly desirous of achieving notice would use

C REQ’TS for STATE seizure of prop:  (Fuentes / Di-Chem)

1 NOTICE

2 AND pre-seizure hearing OR other safeguard mistaken repo

3 EXCEPTION

a Public interest AND exigency AND gvt must initiate the deprivation of property

V Erie

A RULE:

1 IF rule is TRULY SUBSTANTIVE, state law applies (Hanna 0 track)

2 ELSE rule is ARGUABLY procedural

a IF there is an FRCP on point (Hanna II track)

i THEN apply FRCP if the FRCP doesn’t affect SUBSTANTIVE RIGHTS and the FRCP is arguably procedural (i.e., if the FRCP is valid)

ii ELSE apply state practice

b THEN IF there is a valid fed statute on point (Hanna II track)

i THEN apply the fed statute

ii ELSE apply the balancing test below

c THEN IF there is a const’l rule on point (Hanna II track)

i THEN apply the const’l rule

ii ELSE apply the balancing test below

d ELSE there is no valid FRCP on point (Hanna I track)

i THEN apply fed practice if fed practice v. state practice wouldn’t lead to FORUM SHOPPING and UNFAIRNESS  (York factors)

ii ELSE apply balancing test using FACTORS:  (Byrd factors)

1 State interests (e.g., policies, how friendly to certain types of litigants they want to be, protecting their citizens)

2 Fed interests (e.g., fed interest in jury trial, fed interest in uniformity across fed cts)

Territorial Jurisdiction

I Gen’y

A Terr juris REQTS:

1 State statute

2 AND const’l under 5th / 14th Amend. (no due process violations)

a — Due process req’t is met when defendant has sufficient contacts w/ the forum such that the suit does not offend TRADITIONAL NOTIONS OF FAIR PLAY AND SUBSTANTIL JUSTICE

B Rationales for subjecting someone to juris:

1 Quid pro quo — use svcs, be subject to juris

2 R’ble expectation

C Types of terr juris

1 Personal

2 In rem (property — recovery ltd to value of prop)

3 Quasi in rem (recovery ltd to value of prop)

II Personal juris

A ELTS:  (Pennoyer)

1 Consent (must be voluntary)

2 OR residence

3 OR PRESENCE or MINIMUM CONTACTS

B Presence: even transitory okay, EXCEPT FOR CORPS.  (Burnham)

C Minimum contacts juris

1 ELTS:

a State statute

b AND D has PURPOSEFUL, minimum CONTACTS

c AND contacts are RELATED to claim (unless enough contact to support GENERAL juris)

d AND juris choice is R’BLE (PRESUMED — D’s burden to rebut w/ COMPELLING ev)

2 Contacts.  (Schwarzenegger)

a Cts look at FACTORS:

i Purposeful availment

ii Purposeful direction

iii F’bility of being haled into ct

b Purposeful DIRECTION ELTS:

i Intentional act

ii AND expressly aimed at the forum state

iii AND causing harm that the D knows is likely to be suffered in the forum state

3 R’bleness.  (Burger King)

a FACTORS:

i Burden on D

ii State’s interest in adjudicating the dispute

iii P’s interest in obtaining convenient and effective relief

iv Efficiency of choice of forum (Where is the evidence?  Where are the witnesses?)

v Truly foreign parties have less interest in finding a particular forum has juris

vi Other

1 Should D anticipate finding himself hauled into ct.  (Worldwide VW)

2 Existence of K

D Stream of commerce

1 Three tests for whether putting your product into STREAM OF COMMERCE suffices for minimum contacts:

2 Expectation: expectation that your product will end up in the forum.  (Worldwide VW dicta)

3 Awareness: awareness your product will likely end up in the forum.  (Asahi / Brennan dissent)

4 Awareness PLUS: awareness plus some other contacts like advertising.  (Asahi / O’Connor majority)

E General juris

1 Gen’y juris exists where contacts are SYSTEMATIC and CONTINUOUS.  (gator.com)

2 ELTS for systematic and continuous:

a Look for deliberate PRESENCE in state (e.g., bank accounts, physical facilities, incorporation there)

b AND look for active solicitation toward and participation in state’s markets

3 Factors considered in gator.com: Does D make sales, solicit, or engage in business in the state?  Does D serve state’s markets?  Does D hold a license in the state?  Is D incorporated in the state?  Does D have a designated agent for service of process in the state?

III IN REM
A ELTS for PURE IN REM juris:  (Shaffer)

1 Property (res) w/in forum

2 AND property related to claim

B Juris must exist at OUTSET of case.  Prop must be ATTACHED at outset of case

C A debt can be a RES.  (Harris debt in Md or in NC case)

1 The debt moves w/ the debtor

D An action in rem BINDS THE WORLD

1 Anyone w/ an interest in the prop is BOUND BY THE JUDGMENT regardless of notice

IV QUASI IN REM

A ELTS for QUASI IN REM juris:  (Shaffer) [basically same as for in personam, but w/o statute req’t] 

1 Property w/in forum ATTACHED AT OUTSET

2 AND defendant has minimum contacts 

3 AND claim related to defendant’s contact w/ forum

4 AND r’bleness 

5 — Prop need not be related to claim, though it could be

B Since test for quasi in rem is basically the same as for in personam, where is quasi in rem helpful?  Where long-arm statute doesn’t give you personal juris

V Fed ct juris under FRCP 4

A Fed ct has pers juris where that state has juris.  (FRCP 4(k)(1)(A))

B When a D seeks to join a party under FRCP 14 or 19, ct may exercise juris over the party if he’s served w/in 100 miles of the courthouse [or, of course, if the fed ct already has juris based on 4(k)(1)(A)].  (FRCP 4(k)(1)(B))

C Where D would not be subject to juris of a particular state, but Const would permit juris, fed cts may exercise juris.  (FRCP 4(k)(2))

1 Alien must have sufficient contact w/ US as a whole to justify juris

VI Challenging pers juris

A Raising the issue directly

1 May make special appearance; but if argue merits, may waive defense

B Collateral attack

1 Contest juris at time of enforcement of judgment

2 You can’t attack directly, then attack collaterally — you can only attack pers juris and lose once

Subject-Matter Jurisdiction

I Gen’y

A SMJ REQTS:

1 COMPLETE diversity AND amount in controversy > $75k.  (§ 1332)

2 OR federal question.  (§ 1331)

B Types of SMJ:

1 Freestanding (diversity or fed Q)

2 OR supplemental.  (§ 1367)

C Objection to SMJ may be raised any time; judge may examine sua sponte

II DIVERSITY

A ELTS of citizenship:  (Mas / 2-way mirrors)

1 Citizen of US

2 AND DOMICILE of the state claimed

B Non-citizen of US is ALWAYS diverse even if domiciled in US (fed cts specifically granted juris over dispute betw US citizens and foreigners)

1 But US citizen domiciled abroad is not diverse from anyone b/c not citizen of any state

2 No diversity juris for P and D who are both non-U.S. citizens 

C Domicile

1 ELTS:  (Mas / 2-way mirrors)

a RESIDENCE

b AND INTENTION of remaining there INDEFINITELY

2 Determined when complaint filed

3 You can be a citizen of the US w/ domicile of NO STATE if you’ve never intended to remain anywhere indefinitely — thus you are immune from diversity juris

4 Corporations

a Corp is citizen of:

i State in which corp is incorporated

ii AND state w/ PRINCIPAL PLACE OF BUSINESS

b Co may be incorporated in MANY states — but may only have ONE principal place of business

c PPoB TESTS:

i Nerve center test

ii Corporate activities test

iii Total activity test (combine the two)

5 Partnerships

a Is citizen of EVERY state its members are citizens of

b This includes unincorporated assocs (e.g., fraternal orders, unions)

D No subj matter juris where diversity has been IMPROPERLY or COLLUSIVELY CREATED.  (28 USC § 1359)

1 NOMINAL parties don’t count; nor do ANONYMOUS parties (this goes for creating or destroying diversity)

E When determining diversity you can IGNORE Ds against whom there is freestanding fed Q SMJ

III AMOUNT IN CONTROVERSY

A RULE:

1 Plaintiff’s good-faith estimate of damages in the complaint controls

2 UNLESS it is LEGALLY CERTAIN that amt won’t reach > $75k

B Amt in contro is det’d as of date claim is filed

C If amt in contro to EITHER party could exceed $75k, this is okay

D AGGREGATION RULES:

1 Single P may agg claims against single D.  Claims need not be related

2 Single P may not agg across Ds unless Ds would be jointly liable

3 Multiple Ps may not agg (except for suing JOINTLY — e.g., “common undivided interests” such as joint ownership)

a BUT supp juris stuff under § 1367 may supersede: as long as one P satisfies > $75k, other Ps may add claims under supp juris

4 CLASS ACTION STUFF under Zahn and § 1367:

a If Ps are suing on basis of diversity, Zahn rule says each P must meet amt in contro req’t (as expected — no agg across Ps)

b But § 1367 could be read as saying once you have one P who meets amt in contro req’t, there is supp juris over other Ps’ claims even if amt in contro req’t not met — as long as Ps’ claims arise out of same event or transaction

i BUT ignore this for multiple choice

IV FED QUESTION

A ELTS:

1 Basis for fed Q appears in P’s COMPLAINT.  (well-pleaded complaint rule / Mottley / couple injured on RR get free lifetime pass)

2 AND fed law creates substantive right OR state law claim depends on proving a substantial fed issue

3 UNLESS fed law authorizes suit but doesn’t create a substantive right (Shoshone) OR fed law creates substantive right but doesn’t authorize suit (Merrell Dow / bendectin)

a Another way to view this would be that fed Q exists where P’s claim depends on substantial fed issue AND fed gvt has BIG interest in resolving the issue in fed ct

B P may not disguise true nature of C/A w/ “artful pleading”

V Supplemental claims and parties

A RULES:

1 Once you have SMJ over one of P’s claims (whether by diversity or fed Q)  , supp juris extends to ALL OTHER CLAIMS w/in same case or controversy [Gibbs rule].  (§ 1367(a))

a Supp juris includes OTHER PARTIES as well IF PART OF SAME case or controversy.  (§ 1367(a))

b —This means fed ct could now exercise juris over Aldinger and Finley cases

2 BUT if SMJ is based solely on diversity, no supp juris over impleaded parties where P files claims against impleaded party and this would destroy diversity.  (§ 1367(b))

a — This means fed ct would still NOT have juris over Kroger

3 Dist ct MAY decline SUPP JURIS (but MAY NOT DECLINE freestanding SMJ).  (§ 1367(c))

a Situations include: if claim raises a novel or complex issue of state law

VI Removal

A D (never P) may remove case to fed ct when ORIGINAL SMJ exists

B EXCEPTION: if juris is based on DIVERSITY, D may NOT remove to fed ct if case was filed in his home state.  (§ 1441(b))

C Where a SEPARATE AND INDEPENDENT but NON-REMOVABLE claim is joined w/ REMOVABLE claims, D may remove, but dist ct MAY REMAND all matters in which state law predominates.  (§ 1441(c))

1 In other words, removal applies to CASES, not claims

2 However, ct can NEVER exercise power over cases over which it doesn’t have ORIGINAL SMJ

3 So this DOESN’T expand power of fed ct.  It really just means that the whole case can be removed to fed ct.  Then all claims not w/in the fed ct’s original SMJ (freestanding or supplemental) must be remanded back to state ct.  That includes all separate and independent claims, so there’s not much effect to § 1441(c) other than to put the brakes on for the whole case in state ct

D VENUE req’ts don’t matter for removal

E All Ds must agree to remove

Venue

I RULES

A Where SMJ based on DIVERSITY ONLY, suit may be brought in:  (§ 1391(a))

1 District where any D RESIDES, if all Ds reside in the same state

2 OR district where a substantial part of the events / omissions / prop involved in the action occurred or is located

3 OR district in which any D is subject to pers juris, IF there is no other district where action may be brought

B Where SMJ is NOT based solely on diversity, suit may be brought only in:  (§ 1391(b))

1 (as above)

2 OR (as above)

3 OR district in which any D may be FOUND, if there is not other district where action may be brought

C RESIDENCY for corporations:  (§ 1391(c))

1 For purposes of venue, corporation is deemed to reside in any judicial district in which it is subject to PERS JURIS at time action is commenced

2 Pers juris determined as though district were a state — i.e., minimum contacts analysis

D Substantial part of the events / omissions

1 Receipt of a collection notice in the district could be enough.  (Bates / guy gets notice forwarded to his new NY address)

E No other district where action may be brought

1 This is most likely where events took place outside US and Ds aren’t all from same state

2 When can you ultimately not get venue at all?  Only when you can’t get pers juris over any D.  Ex: if Ds reside outside country and have no contacts or prop in the country

II Transfer of venue

A Dist ct may transfer case to any other district w/ ELTS:  (28 USC § 1404(a))

1 Case MIGHT HAVE been brought there originally

2 AND justice and convenience so dictate

a — See forum non conveniens factors

B Might have been brought initially

1 This means P could have filed suit there — that is, TJ, SMJ, and venue would have existed there

III Forum non conveniens

A REQ’TS for dismissal:

1 Current forum is INCONVENIENT for D

2 AND there is ANOTHER, MORE CONVENIENT forum where case could’ve been brought initially (unless parties agree to waive objection such as lack of PJ)

3 AND factors must favor dismissal.  FACTORS:  (Gulf Oil)

a Private factors:

i Ease of access to ev; availability of compulsory process for unwilling witnesses; cost of obtaining willing witnesses; possibility of view of premises, if view would be appropriate; suit by foreign citizens: US cts less likely to try them, esp where little connection to US; whether alternate forums would involve less-sympathetic law for Ps (this factor typically does NOT have substantial weight); unfavorable change in law IF alternate forum is very inadequate; all others practical problems that make trial easier

b Public factors:

i Congestion of courts; local interest in having local controversies decided at home; burden on jurors of appearing for jury duty; familiarity w/ law to be applied

B That law in another forum will be less favorable to P will not preclude dismissal UNLESS remedies avail in alternate forum are CLEARLY INADEQUATE or UNSATISFACTORY

C B/c alternate forum must be available, ct may dismiss for forum non conveniens w/ stipulation that party not object based on S/L or lack of pers juris

D Std of appellate review for this decision is abuse of discretion

Applicable Law

I Swift

A Basically, under Swift, fed cts didn’t have to enforce state common law on matters of GENERAL law

B Later Sup Ct decisions added tort law and property law to general law — so fed cts didn’t have to enforce state common law on torts or property

C Good things about Swift:

1 Potential uniformity of rules across all fed cts — promotes interstate commerce

2 BUT model codes like Restatements and UCC have ameliorated this problem

II Erie

A Three reasons Erie overruled Swift:

1 STATUTORY INTERP of Rules of Decision Act (passed 1789): Swift misread the RDA; i.e., Congress meant to include common law in term “law” in RDA

2 POLICY: Swift rule lead to forum-shopping (if diversity) and unfair application of law; Erie seeks same outcome in state ct and fed ct

3 UNCONST’L: fed cts were making rules about things over which they’d never been granted juris

4 Where does substance v. procedure come up?

a Art. III + “necessary and proper” clause gives Congress powers to establish fed cts and RULES as to how they’ll work

b So Const authorizes cts to make fed procedural rules, but not substantive rules as to certain subjects such as tort, contracts, etc

III York: apply state S/L based on OUTCOME-DETERMINATIVE test

IV Byrd: fed rule to give question to jury applies over state rule giving it to judge; balancing test for procedural

V Hanna: apply fed svc rule

A RULE:

1 IF rule is TRULY SUBSTANTIVE, state law applies (Hanna 0 track)

2 ELSE rule is ARGUABLY procedural

a IF there is an FRCP on point (Hanna II track)

i THEN apply FRCP if the FRCP doesn’t affect SUBSTANTIVE RIGHTS and the FRCP is arguably procedural (i.e., if the FRCP is valid)

ii ELSE apply state practice

b THEN IF there is a valid fed statute on point (Hanna II track)

i THEN apply the fed statute

ii ELSE apply the balancing test below

c THEN IF there is a const’l rule on point (Hanna II track)

i THEN apply the const’l rule

ii ELSE apply the balancing test below

d ELSE there is no valid FRCP on point (Hanna I track)

i THEN apply fed practice if fed practice v. state practice wouldn’t lead to forum shopping and unfairness

ii ELSE apply balancing test using FACTORS:

1 Uniformity (lack of vertical uniformity weighs in favor of using state practice in both cts) 

2 Essential features of fed ct

3 State substantive policies

4 Fed interests (e.g., fed interest in jury trial)

B Exs:

1 S/L is substantive, so apply state law.  (York)

VI Walker: state law, not FRCP, determines when action is commenced for purposes of S/L.  This result reached by construing FRCP regarding commencement of action as NOT speaking to when S/L is tolled.  Thus no fed-state conflict; state law governs b/c no fed law on point

VII Stewart Org.: fed statute governing forum-selection clauses applied over state law

Notice

I REQ’TS for valid svc:  (Mullane)

A Service of process in accordance w/ STATUTE

B AND CONSTITUTIONAL

C — If notice meets these req’ts, judgment is binding even if no notice ACTUALLY RECEIVED

II Constitutional

A ELTS:  (Mullane)

1 R’bly calculated to succeed at giving actual notice / steps which someone r’bly desirous of achieving notice would use

B Exs:

1 Mailed notice may be okay for those whose addresses are known or R’BLY ASCERTAINABLE.  (Tulsa Professional)

2 Posting on residence door may not be sufficient where posting may be removed.  Must be supplemented by mail.  (Greene / public housing project doors)

III Statute — FEDERAL RULES

A Svc may not be made by a party.  Must be made by a person > 18.  (FRCP 4(c)(2))

B 5 ways to serve individuals domestically:

1 As per state in which dist ct sits.  (FRCP 4(e)(1))

2 To individual personally.  (FRCP 4(e)(2))

3 Left at person’s house or usual place of abode w/ someone of suitable age and discretion.  (FRCP 4(e)(2))

4 Upon an agent “authorized by appointment or by law” to receive svc.  (FRCP 4(e)(2))

a There must be ev of actual designation of agent by D.  Agent’s claims he is authorized are insufficient.  And fact that agent actually accepts svc is insufficient

5 As per state in which svc is actually effected, for person served outside forum state.  (FRCP 4(e)(2))

C On corps:

1 As per state where ct is located.  (FRCP 4(h)(1))

2 On an officer, managing or general agent, or appointed agent of the entity.  (FRCP 4(h)(1)) 

a Need not actually be an OFFICER.  Can be someone who is “so integrated” w/ the entity that he’ll know what to do w/ the papers

D On individuals in foreign countries

1 By an internationally agreed means (TODO at ct’s discretion???).  (FRCP 4(f))

2 If there is not an agreed means, as directed by law of the place of svc, including, unless forbidden by law, pers deliv or mail w/ signed receipt.  (FRCP 4(f))

3 As directed by the ct.  (FRCP 4(f))

IV Waiver of service

A P may send summons and complaint to D along w/ request for waiver of svc.  If D doesn’t waive, he’ll have to pay costs of effecting personal svc, unless he can show good cause for not waiving svc (e.g., he never got the package).  (FRCP 4(d))

1 Must allow >= 30 days from time request is sent.  (FRCP 4(d)(2)(F))

B If D does waive svc, it DOESN’T MATTER how it got there

C But if D doesn’t waive svc, STATUTE must be followed, EVEN IF D DOES GET ACTUAL NOTICE

1 That is, WAIVER of svc ELSE statutory svc

D Advantage of waiving svc for D = more time to file answer (30 days to return waiver + 30 days to answer)

1 If you don’t waive, you only have 20 days from being served to answer 

V Service of process and statutes of limitations

A In most states, action is commenced when complaint is filed

B This is true for fed cts enforcing fed law too.  (FRCP 3)

1 But for fed cts enforcing state law, state law determines when action was commenced

VI Prejudgment seizures

A REQ’TS for STATE seizure of prop:  (Fuentes / Di-Chem)

1 NOTICE

2 AND pre-seizure hearing OR other safeguard mistaken repo

B EXCEPTION

1 Public interest

2 AND exigency

3 AND gvt must initiate the deprivation of property

C FACTORS for analyzing safeguards:  (Doehr / guy seeks to attach D’s property prior to suing for assault)

1 D’s potential deprivation

2 Risk of error, and any safeguards in place

3 P’s interest

D What safeguards are enough in lieu of pre-seizure hearing?  Ex:  (Fuentes, Mitchell, Di-Chem, Doehr)

1 Specific sworn stmt

2 AND examination by judge

3 AND plaintiff posts bond

4 AND hearing (post-seizure okay)

E Due process clause only protects against STATE action.  So there would be no const’l due process impediment to a state statute authorizing repo men to break in to retrieve property

1

