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Controlling the Choice of Forum:  Jurisdiction, Process, and Choice of Law:

A.  Plaintiff’s and Defendant’s Perspectives:


1.  Plaintiff:



a.  KEY:  Choice of law


2.  Defendant:



a.  Can “play possum” and later attack judgment as invalid b/c improper forum



b.  Assess alternative forums – which has the best law

B.  Jurisdiction and Valid Judgments:


1.  3 Elements of Validity:



a.  Subject-matter jurisdiction:   “competence”



b.  Territorial jurisdiction:  geographically oriented




1.  In personam:  party-specific




2.  In rem:  property-specific





a.  True in rem:  Adjudicates ownership interests of world at large





b.  Quasi in rem:  Interests only of particular named parties






1.  Type I:  Dispute arises out of interests in property in question






2.  Type II:  “Attachment jurisdiction” :  Has nothing to do w/ 







presence of property w/in the territory of the forum state – 







attach it to hold it “hostage” to a suit against owner



c.  Proper notice

2.  6-Step Process:



a.  Local law of trial court subject-matter jurisdiction:




1.  State courts

a.  Usually easy question





b.  Most states have trial courts of general jurisdiction (except N.Y.)




2.  Federal courts:  Federal question; diversity



b.  Federal constitutional limits on subject-matter jurisdiction



1.  State courts





a.  Basic principles:  e.g., no racial discrimination or limiting courts to only






state citizens





b.  Some statutes confer exclusive jurisdiction on federal courts (e.g., antitrust)




2.  Federal courts:





a.  Congress bound by the Constitution





b.  Rarely a problem – but see Northern Pipeline – gave Bankruptcy Courts






subject matter appropriate for district courts (Bankruptcy Courts Art. I







at the time)



c.  Local law of trial court territorial jurisdiction



1.  State courts





a.  All states:  In personam against person served personally w/ process w/in






territory of the state + in rem against property subject to attachment w/in






territory of state.






1.  Tricky part:  How far beyond borders of state can person be served? –







a.  Long-arm statutes:  Assertion of power by state grounded in 








some act of D that occurred/cause an effect w/in the








state, that reaches beyond borders of the state to serve








process.





b.  Long-arm statutes vary in language and scope:






1.  Some states (CA):  To the limits of the Constitution






2.  Others:  To the limits of Constitution in certain categories of cases:







a.  OK: Out-of-stater whose actions outside OK caused injury w/in








OK + regularly does/solicits business or engages in any








persistent course of conduct or derives substantial revenue








from goods used or consumed…in this state” – (World-








Wide Volkswagen Corp. v. Woodson)






3.  Some don’t assert to full extent





c.  If full extent:  Minimum contacts analysis




2.  Federal courts:





a.  Served w/ process (or waived service) in manner permitted by F.R.C.P. 4 while






that party present within the federal court’s “home state” (state where






federal district court is located)





b.  In rem:  As far as authorized by local law (unless authorized by special






statute)





c.  Parties outside home state:  F.R.C.P. 4(k)(1)(A): Only to extent OK under local






state law – w/ some exceptions






a.  Special federal statute may override – nationwide service of process







statutes --- enacted to facilitate enforcement of various regulatory







schemes (e.g., antitrust, securities)  (4(k)(1)(D))






b.  Nationwide Service of Process:  Authorized by Rule 4(k)(1)(C) and the







Federal Interpleader Act






c.  PJ beyond scope of state law over additional parties joined to existing







action under Rules 14 or 19, but only if service takes place w/in







U.S. + no more than 100 miles from district court where pending –







“100-mile bulge” – Rule 4(k)(1)(B)






d.  Where person can’t be subject to PJ of any state, but can be of U.S. as







a whole – federal court can assert PJ over D, but only w/ respect







to claims arising under federal law – Rule 4(k)(2)



d.  Federal constitutional limits on territorial jurisdiction



1.  State courts





a.  Law of minimum contacts



2.  Federal courts:





a.  Law of minimum contacts




b.  When nationwide service of process is authorized:  Still use minimum contacts, 






but it’s as to the entire U.S.



e.  Local law of proper notice:




1.  Mechanics of “service of process”




a.  Form + content of papers (process) + manner of presentation (service) must






comply w/ local law





b.  Form of process:






1.  Summons (naming particular D) + complaint





c.  Service of process:






1.  Personal service:  Classic service, by hand, to named D







a.  Generally:  By any adult civilian not a party to the action.







b.  Where D an entity:  Local law will specify the officer or








agent responsible to accept service of process






2.  Substituted service of process:







a.  Service at resident of D on someone of suitable age and








discretion who lives w/ D







b.  Service by mail – often only effective if D returns by mail








an acknowledging receipt of process








1.  If D unreasonably fails to complete substituted service 









-- becomes liable for costs






3.  Constructive service of process:  When location (sometimes identity)







of D is unknown + actual delivery is impossible







a.  Most common:








1.  Publication in newspaper of summons








2.  Posting at designated location





b.  State courts:






1.  Technicalities of form and service of process:







a.  Defects of process + service of process generally deemed 








waived if not raised by timely objection to trial court –








but may be grounds for collateral attack on default








judgment







b.  Modern trend:  Rule of reason in determining adequacy







c.  Tradition:  Rigid technicality regarding service of process






2.  Time limits on redressing defective service of process:







a.  Involuntary dismissal








1.  Some state require dismissal for lack of prosecution









if process not served w/in stipulated period of









time + will invalidate default judgments entered









on basis of untimely service









a.  CA:  3 years from commencement of action









b.  If timely attempt but D thinks improper – can 









     let default judgment enter, wait until after 3-yr.









     period makes it impossible to moot original 









     bad service by reserving D in proper manner –









     Motion to vacate invalid DJ + move to dismiss









     action b/c timely service now impossible








b.  Statue of Limitations









1.Timely but improper service usually = no 









     service at all – so may be barred






b.  Federal Courts:







1.  Form of process:








a.  Summons to appear + complaint (Rule 4(a))








b.  “Insufficiency of process” (defect in form): defense









that is waived if not properly asserted at earliest









appearance of D in opposition to that action 









Rule 12(b)(4) + 12(h)(1)








c.  Defects in form ≠ default judgment unless notice









fell short of minimum required by constitution







2.  Waiver of Service:








a.  Request for Waiver:  4(d): Request + complaint to D









by 1st class mail → if D. no waive → P normal









service → D pays costs








 b.  D’s w/in U.S. have duty to avoid unnecessary service









costs by cooperating in waiver (4(d)(2))








c.  Waiver extends time to file answer (20→60)







3.  Service of process:








a.  By whom:









1.  Person not party at least 18 (4(c)(2))








b.  Methods:  Federal incorporation of law of state in









which service occurs – can use state law



f.  Federal constitutional standards for proper notice:




1.  Unified standard for state and federal courts:





a.  Started out w/ Pennoyer → watered down w/ integrated national economy,






instantaneous channels of communication, and convenient interstate






travel





b.  TEST:  (Mullane v. Central Hanover Bank & Trust)






1.  “Notice reasonably calculated, under all the circumstances, to 







apprise interested parties of the pendency of the action and








afford them an opportunity to present objections”






2.  Means as one desirous of actually informing absentee might







reasonably adopt to accomplish it.







a.  D’s name and address known:  Serious effort at actual








notice – at least by ordinary mail







b.  D’s name but not address or present location known:  Rule of








reason – weight interests of D at stake in litigation against








cost + likely success of discovering whereabouts +








likelihood D’s interests may be adequately represented







c.  D’s of unknown number, identity, and location who may be








affected by a judgment:  Notice by publication

C.  Choice of Law Influences on Choice of Forum:


1.  Interstate Choice of Law



a.   Substantive Law:




1.  Constitutional Constraint :  (very weak)  Significant contacts – only invalid of based on





events wholly unconnected to the forum





a.  Forum non conveniens:  (more likely constraint)  




2.  Range of choice of law rules:  Generally – choose btwn own state or another state w/





significant contacts to the parties + dispute.  3 approaches:





a.  Vested Rights Approach:  - lex loci contractus:  Law of place where a right






was acquired to determine validity of a K, and law of place where injury






occurred (lex loci delicti) where breach of K or commission of tort.





b.  Interest Analysis:  Competing governmental interests of the various states w/






significant contacts to the parties and the dispute.





c.  Most significant Relationship:  Relative significance of the contacts of the 






various interested states → applies law of state w/ most significant






contacts.



b.  Procedural Systems:




1.  Very limited constitutional regulation:





a.  Background DP constraint




2.  Forum-state procedure always governs



3.  Substance/Procedure Distinction:  


2.  Intrastate choice of law:  If concurrent federal and state jurisdiction



a.  See Erie
D.  Other Constraints on Choice of Forum:


1.  Venue:



a.  Allocating judicial business among particular system of trial courts – nonjurisdictional rules




1.  Primarily for convenience of parties




2.  If improper venue – D’s burden to object – or may go to valid judgment



b.  State venue rules:




1.  State venue and forum shopping:





a.  Usually motivated by convenience – b/c same procedures + substantive rules





b.  Practical Consequences:






1.  Social characteristics of residents may influence outcome of jury trial







(e.g., rural, low-income, or unemployed may set low damages for







wrongful death of pre-law student than urban jury)




2.  Basic principles:





a.  Usually geographic – where action occurred; party served; D. lives, etc.





b.  Local Action Rule:  Limits venue of certain actions involving real property to






county/district where land located  (as to real property)





c.  Plaintiff’s choice:   Sometimes P can choose so long as have SMJ and TJ –






usually when D out of state and doesn’t’ matter



c.  Federal venue rules:




1.  Federal venue and forum shopping:  Narrow rules

2.  Discretionary Refusal to Exercise Jurisdiction:  Forum Non Conveniens:


a.  FNC:



1.  Fundamental prerequisite:  Alternative forum availability – doesn’t matter if different law




a.  General deference to P’s choice of forum – but can be outweighed by inconvenience

E.  Attacking Choice of Forum:


1.  Direct Attack during Trial and Appeal of the Cause of Action



a.  Grounds for attack in the trial court:




1.  Insufficiency of process 12(b)(4)




2.  Insufficiency of service of process 12(b)(5)




3.  Lack of TJ 12(b)(2)




4.  Improper venue 12(b)(4)




5.  Inconvenient forum (FNC) CL notion




6.  Lack of SMJ 12(b)(1)


2.  Collateral Attack by Separate Proceeding Attacking Validity of a Prior Judgment


a.  Motion to vacate the judgment:  Void for lack of TJ or SMJ




1.  Usually used when default judgment entered




2.  TJ can be waived – SMJ cannot

Territorial Jurisdiction

A.  Pennoyer v. Neff (FACTS:  Suit vs. Neff alleging $ owed; Neff owned property in Oregon but not found


there; service by publication in weekly newspaper; default judgment; Neff’s property attached and sold)


HELD:  Judgment was invalid b/c property not taken under control of court (in addition to publication)

· Pennoyer narrows choice of forum

· Pro-Defendant tilt


***The Validity of Every Judgment Depends upon the Jurisdiction of the Court Before it is Rendered**
1. A court must have jurisdiction to render a default judgment for it to be valid

a. Validity = Jurisdiction

b.    2 Types of Jurisdiction


1.  Subject matter jurisdiction (SMJ):  Whether court has the power to adjudicate the



kind of dispute at issue


2.  Territorial Jurisdiction (TJ):  Whether the court has the power to adjudicate the 



dispute over the person over property



a.  In Personam:  Jurisdiction over the person; ability to impose liability over




the person – given full faith and credit effect



b.  In Rem:  Jurisdiction over the property; limited to value of property




i.  Must be attached before the court has jurisdiction




ii. Proceeding brought forth as to whole world (e.g., who owner of 




     property is)



c.  Quasi in rem:  As to 2 or more contesting parties

2. When can a state render in personam?

a. Residency/citizenship

b. Consent (“appear in court”)/ other voluntary conduct/ contract

c. Presence

3.  When can a state render in rem?


a.  Property – but must be attached if for $ or damages – court must have control of the property at


     the time the judgment is entered.

B.  Default Judgments:

1. Can’t contest the merits of a lawsuit that’s already over – MUST contest only the validity

a.  Collateral attack on the judgment:  Attack judgment collateral to merits

2. Validity:  Capacity of a forum to render a valid judgment

a. To ensure due process:

1.  Subject matter jurisdiction (competence)

2.  Personal jurisdiction (territorial)
a. In personam:  personal liability

b. In rem:  based on power over property

b.  If prevailing party wants judgment to be given coercive effect (to compel action) – it must be

     a valid judgement; D’s can also give coercive effect if they win b/c res judicata in a subsequent

     suit

c.  3 Part Test for Validity:


1.  Subject Matter Jurisdiction



a.  Local Law



b.  Federal Constitutional Issues


2.  Territorial Jurisdiction



a.  Local Law



b.  Federal Constitutional Issues


3.  Notice:  To adversely affected parties to give opp. to appear + defend



a.  Local Law



b.  Federal Constitutional Issues


*******Most complicated is whether TJ comports w/ due process*******

3.  Constitutional questions:

a.  No U.S. trial court has to give effect to judgement of another state unless it falls under the


     Full Faith and Credit clause


b.  All states must worry about due process

C.  In Rem Jurisdiction:


1.  The property w/in the state is subject to the state sovereignty – the state has J over the property



a.  State must assert power over it (e.g. attach – put in control of court)



b.  Extends to quasi in rem:




1.  Some proceedings extinguish all claims as to the world (e.g. who the owner is) = true





in rem




2.  As to 2 or more contesting parties only = quasi in rem

a. Type I:  Proceedings actually relate to ownership of land/property in issue

b. Type II:  Attached only as basis of holding property hostage as basis for court

to adjudicate something


2.   A debt exists in any place where the debtor is physically present



a.  Harris v. Balk:  (FACTS:  Balk (NC) owed $ to Epstein (MD); Harris, a NC acquaintance of




Balk, owed $ to Balk; Harris traveled to MD; while there, Epstein attached the debt owed




by Harris to Balk; consented to entry of judgement; paid Epstein; Balk sued Harris; Harris




claimed full faith and credit judgment)




HELD:  Judgment gets full faith and credit

D.  Territorial Jurisdiction in General

1.  TJ always subject to waiver or consent (solves many probs. of ordinary business)



a.  Corporations that fail to appoint agents:  treat consent as manifested by doing business in that



      state (conduct)



b.  Constructive Consent:  If you act in way that manifests consent (defined by statute), you’ll



      have appointed an agent as a matter of law




1.  Hess v. Pawloski:  (FACTS:  D. allegedly negligently drove on hwy in Mass. and struck





and injured P.; D. was resident of PA; no personal service made on him – property





was attached)  HELD:  acceptance of rights and privileges as evidence by driving





on the Mass. hwy = consent by appointment of an agent to be served w/ process


2.  Jurisdiction:



a.  Citizenship:  domicile/residence (suitable residence)



b.  Consent:
appearance/waiver





contract/agency/waiver ex ante (before the fact)





conduct/implied consent



c.  Status:  “divisible divorce” (e.g., marriage)



d.  Presence of Property + Seizure (attachment) = in rem



e.  Presence of person + service (arrest) = in personam



f.  Corporations




1.  Place of incorporation:  Agency by law (must stipulate who can receive process)




2.  Appearance:  Agency by counsel




3.  Contract:  Agency by appointment




4.  Conduct/implied contract/agency




5.  Presence/inferred from conduct


3.  General and Specific Jurisdiction:



a.  General Jurisdiction
1.  # and quality of D’s contacts w/ forum state are sufficiently substantial that one can 

     litigate any dispute in that forum, whether or not the dispute arose out of those contacts





a.  Perkins v. Benguet Consolidated:  (FACTS:  D. incorporated in Philippines, but 





     Philippines occupied at time during WWII; P. brings suit in Ohio; President of 





     BC lives in Ohio and is waiting for war to go away; has office and records in 

     His House. 

1.  HELD:  That’s the principal place of business during the war = 

     continuous and systematic enough to sustain jurisdiction





b.  Local Purchases:  Even at regular intervals, not enough





c.  Local Advertising:  Alone not enough





d.  Sales through independent sales rep:  Not enough



b.  Specific Jurisdiction:




1.  Contacts w/ the forum are related to the dispute sought to be adjudicated





a.  McGee v. International Life Insurance (FACTS:  Life insurance co. purchases





     assets of another company (including a policy that the co. solicits renewal of);





     policyholder lives in CA (she’s the only policy in CA); dies; mom brings suit in





     CA court against company (based in Texas) – this policy was the only ONE in





     CA; company didn’t solicit it – just renewed it; CA issues default judgment 





     against company; TX courts refuse to enforce






1.  HELD:  Valid judgment







a.  Must Consider:  relation of contacts to the cause of action 







     against defendant







b.  CA has interest in providing effective means of redress for 






 
      its residents





b.  Hanson v. Denckla:  (FACTS:  D. was DE trust company set up to administer





     trust for PA matron; she moved to FL; D. made investments and disbursements





     at her direction; sent her statements, etc. to FL; she appoints certain people to





     recover the value of the trust (children of 1 of 3 daughters); bad daughters 





     get $1 million – but want the other $; file will contest in FL – need to prove





     jurisdiction over DE trust company (to coerce to make payments to estate)






1.  HELD:  (5-4) Not enough contacts







a.  Contacts w/ FL?








1.  Originally dealing w/ PA resident








2.  Continue correspondence w/ her in FL








3.  Still earning revenue form this relationship








4.  Contacts related to suit that says appointment of








     granddaughters was invalid







b.  Unclear why these weren’t enough contacts


4.  RS of Judments grounds for jurisdiction:


a.  Presence



b.  Domicile



c.  Residence



d.  Nationality or citizenship



e.  Consent



f.  Appearance in an action



g.  Doing business in a state



h.  An act done in a state



i.  Causing an effect in the state by an act done elsewhere



j.  Ownership, use or possession of a thing in the state



k.  Other relationships to the state which make the exercise of jurisdiction reasonable

E.  Minimum Contacts:


1.  Cases



a.  International Shoe v. Washington (FACTS:  Internal. Shoe a DE corp.  WA wants ISC to pay



     contributions to state unemployment compensation fund.  Statute authorizes to issue admin. 



     order of delinquent contribs.; notice served on sales solicitor employed by ISC in WA + mailed 



     to ISC address in MO.  ISC no office in WA; no K for sale or purchase of merchandise there; 



     no stock maintained in state; from 1937-40, ISC employed 11-13 salesmen under supervision/



       control of managers in MO; they resided in WA + principal activities there; given samples



       to display to prospective purchasers – sometimes rent rooms to exhibit (ISC reimburse for 



       costs); can only display + solicit orders at price set by ISC – ISC must approve – then ships



       from there; salesmen no authority to make K’s or make collections



       HELD:  Washington had jurisdiction

· Not tons of activity – but not single or isolated – somewhere in the middle + high on relatedness b/c the subject of the challenge is the nonpayment of taxes re: unemployment – highly related b/c these people were hired to go work in Washington = a direct relationship

1.  Factors:

a.  Contacts (# and nature) +


b.  Relatedness (of claim to nature of contacts)



      C



      O
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      T


      A







      C








      T







      S



  Relatedness of the contacts to thing P. is complaining about


· Continuous + systematic = presence 

· Very related + low contacts = presence

2.  If Continuous + Systematic + those that gave rise to the liability = Presence
3.  Due Process:


a.  “Due process requires…to subject a defendant to a judgment in personam, if he
       be not present w/in the territory of the forum, he have certain minimum 


       contacts with it such that the maintenance of the suit does not offend 


       traditional notions of fair play and substantial justice.”





b.  World-Wide Volkswagon v. Woodson:  (FACTS:  P bought car in NY; while moving to AZ, got 



     in crash in OK.  Sued the auto retailer and regional distributor for products liability [sued Audi 



     + VW too but they no challenge jurisdiction].  Sued in OK district court.  HELD:  no 



     jurisdiction




1.  2 Functions of minimum contacts rule:





a.  Protects D. against burdens of litigation in distant or inconvenient forum





b.  Acts to ensure States don’t reach beyond status as coequal sovereigns in a 





     federal system




2.  Reasonableness/Fairness:





a.  Burden on D.





b.  P’s interest





c.  Interstate judicial system’s interest in obtaining the most efficient resolution of





     controversies





d.  Shared interest of the several states in furthering fundamental substantive social





     policies




3.  Factors:





a.  Contacts  -- must be purposeful





1.  Was it purposeful?







a.  Unilateral activity of P – D’s had no control over where P’s 







     took car






b.  Hanson v. Denkla:  “When a corporation purposefully avails







     itself of the privilege of conducting activities w/in the forum 







     state, it has clear notice that it is subject to suit there, and can







     act to alleviate the risk…by procuring insurance…passing on 







     costs…or…severing contacts w/ state





b.  Avail selves of none of privileges of OK law





c.  One, isolated occurrence 





d.  No notice b/c not purposely availing self of privilege of conducting activities…




4.  What to look for:





a.  Purposeful contacts  (Hanson v. Denckla)






1.  OK if corporation that delivers products into stream of commerce w/






     expectation that they will be purchased in the forum State (Gray v.






     American Radiator)





b.  Foreseeability






1.  Not sufficient alone







a.  Jurisdiction doesn’t travel w/ the property






2.  BUT – relevant – conduct + connection w/ forum State are such that he






     should reasonably anticipate being haled into court there – not just 





     anticipating being sued – anticipate being subject to a distant forum






a.  Tautology:  b/c defines having jurisdiction as anticipating that







     court as having jurisdiction



c.  Kulko v. Superior Court (1978) (FACTS:  Kulko married Horn during 3-day stop in CA in ’59.



     Domiciled + residents of NY.  2 kids born in NY.  There till ’72.  Separated.  Horn moved to



     S.F.  Separation agreement in NY.  Kulko agreed to $3,000/yr. child support.  Horn went to



     Haiti to get divorce.  Kids w/ dad for school, mom for holidays.  Dec. ’73 List wants to move w/



     Mom – dad bought her one-way plane ticket.  Jan ’76 Darwin wants to live in CA.  Mom sent



     Him ticket.  Mom commenced CA action to establish Haitian decree as a CA judgment and 



     Modify to award her full custody + increase child support obligations)  HELD:  No jurisdiction




1.  2 Factors





a.  Notice





b.  Sufficient Connection




2.  Sufficient Connections:





a.  Kulko’s time in CA was purposeful but not related to cause of action





b.  Consenting to Lisa living in CA – derived a financial benefit






1.  Court:  agreeing for purpose of family harmony is not purposefully






     availing self…





c.  Is it objective or subjective test?






1.  His actions were intentional (Court says acting altruistically – 






     apparently if acting to save $ would = purposeful.  Oakley finds






     this troubling)






2.  Court focuses on whether activity is unilateral + purposeful






     availment – this complicates things b/c subjectiveness of motivation




3.  Must have purposeful contact  + sufficient relatedness (unless systematic…)




4.  Calder v. Jones (FACTS: Shirley Jones (entertainer) sued National Enquirer + 




     distributing company + reporter in CA for libel; reporter lived in FL; headquarters FL;




     traveled to CA on business; most research for story from FL but one trip to CA)




     HELD:  Jurisdiction proper





a.  Allegedly tortuous actions expressly aimed at CA 





b.  Knew brunt of injury would be felt in CA and where largest circulation was




5.  Keeton v. Hustler Magazine:  (FACTS:  Keeton suit in NH; Hustler publishes stuff 




     Keeton – sues for libel; Hustler an Ohio corp.; principal place of business in CA; suit 5




     Years after libel – most places statute of lim. had run; NH had not + “single publication




     Rule” – can recover whatever damages as a result of being defamed not only in NH but




     Everywhere Hustler sold + can show damage; Huslter sold 10-15,000 in NH/month;




     Keeton contacts w/ NH = being libeled in NH)  HELD:  Jurisdiction proper





a.  If only 1 copy sold, OK to get damages directly related to that 1 copy (McGee)




       
     --- but this seems to say will only allow damages directly related if minimum





     contacts – but if it’s lots of contact, don’t care where damages arose



d.  Helicopteros Nacionales v. Hall:  (FACTS:  Helicol is a Columbian corporation; helicopter



     crash in Peru – owned by Helicol.  TX citizens killed.  Decedents employed by Consorcio, a



     Peruvian consortium (alter ego of joint venture headquartered in Houston, TX); Consorcio 



     formed to allow K w/ Peru oil company; Consorcio/WSH need helicopters to move equipment;



    Consorcio/WSH negotiated K w/ Helicol in TX; K formally signed in Peru; Helicol bought



     helicopters from Bell in TX; Helicol sent pilots to Ft. Worth for training)



     HELD:  No jurisdiction




1.  General jurisdiction:  Sufficient contacts to litigate any dispute – continuous & 




     systematic general business contacts





a.  Must be based on high degrees of contacts




b.  Must be limited b/c consequences are large






1.  It makes sense to have at least 1 forum w/ general jurisdiction – e.g. the






     state of incorporation/principal place of business – but if that was the 






     point, Oakley doesn’t think Court did a good job in this case





c.  Distinction between selling products in a state and buying them in a state






1.  Helicol is a foreign entity – protect American trading interests





d.  This case doesn’t give us the boundaries




2.  Specific jurisdiction (counsel messed up and conceded none




     
a.  Does “arise out of” vs. having some relationship matter?






1.  If arises directly out of – single act may be enough (McGee insurance)






2.  If loosely related to, single act not enough





b.  What kind of relatedness do we need (Court doesn’t answer)




3.  Professor Twitchell thinks Helicopteros is likely death blow to courts’ tendency to find




     a sort of partial general jurisdiction (quasi-related)





a.  Must it really be either general OR specific – aren’t they just the two





     polars and we can find something in between?

****come up with own theory for how many contacts are needed****


2. Development of minimum contacts:



1.  Extension to In Rem (Shaffer v. Heitner)



2.  Focus on D’s Contacts:




a.    Total lack of prelitigation contacts:  





1.  Won’t defeat jurisdiction





2.  Only enter at 2nd stage – when determining whether quantity and quality






of purposeful contacts make it reasonable to subject to TJ (Keeton v.






Hustler Magazine)




b.  Minimum contacts need not exist for absent class P’s (but see choice of law stuff)





(Phillips Petroleum Co. v. Shutts)



3.  Purposefulness of Contacts (Hanson v. Denckla) + (Burger King v. Rudzewicz)




a.  Purposeful activity must have been motivated by a desire to secure the “benefits




and protecton” of forum law  (Hanson)




b.  Altruistic behavior – like dad sending/paying for kid to see mom – doesn’t count





(Kulko v. Superior Court)




c.  Can occur w/out D ever physically entering forum (Burger King)





a.  But physical presence is given heavy weight in determining reasonableness





b.  Voluntary presence may be enough – Burnham v. Superior Court


4.  Stream of Commerce Problem:  Purposefulness is a problem in products liability cases – 




Courts usually OK TJ over nonresident manufacturer if D purposefully case its product




into the “stream of commerce” by which it eventually flowed into forum state.




a.  World-Wide VW:  Stream of commerce w/ expectation would end in forum state = TJ




b.  Asahi Metal Industry:  Court couldn’t agree on theories of purposefulness:





1.  Plurality (4):  “Purposeful availment” requires more than “awareness” by






manufacturer that stream of commerce will sweep product into forum






state. – Must have “purposefully directed” product towards that state.






(O’Connor)






a.  Intent:  Has D indicated intent/purpose to serve that market (e.g., 







advertising there, establishing channels for consumers, etc.)





2.  Plurality (4) (Brennan):  Only need place into stream of commerce





3.  Justice Stevens:  Merely placing in commerce OK if flow is substantial, such






as 100,000 units of D’s products to forum state in Asahi


5.  General vs. Specific Jurisdiction:




a.  Specific if fair play and substantial justice limit TJ to causes of action as arise out





of or are related to D’s contacts w/ the state.  (McGee v. International Life Ins.)




b.  Corporate D. – General Jurisdiction:  Requires continuous, systematic, and 





substantial general business contacts




1.  Place of incorporation





2.  Maintaining in forum state a resident agent




3.  Principal place of business





4.  Substantial:






a.  Some states assert general jurisdiction based on level of corporate







business activity that is substantial in an absolute sense – e.g.







sales revenue in the state of lots of $$/year

F.  Reformulation of Minimum Contacts:


1.  Cases:



a.  Burger King v. Rudzewicz: (FACTS:  Rud and partner want franchise in MI.  BK is a FL corp.



     Local offices oversee administration of franchises.  Rud. Negotiated w/ BK headquarters (made



     self personally liable).  Partner went to FL for training.  Misses payments.  Suit for breach of K



     + ™ suit in fed. ct. in FL relying on specific jurisdiction




1.  Purposeful, related contacts:





a.  What are they?






1.  Lots of $ involved; K in FL; choice of law provision in K (FL law); 






     voluntary acceptance of “long term & exacting” regulation of his 






     business





b.  Signing the K alone is not enough for specific – but





1.  Signing K






2.  Other negotiations pre-K






3.  Reached out to deal w/ FL corporation for long term obligation/






     relationship







a.  Court notes that lots of business goes on over the wire and







     through the mail now – making less need for physical presence





c.  Purposeful availment of benefits and protection





1.  Includes acts directed at forum residents: (e.g. FL publisher can








be subject to jurisdiction in CA for defamation in nat’l mag







regarding CA residents)






2.  Stream of commerce





3.  Continuing relationship




d.  Sufficient “notice”




e.  Protection of FL law:






1.  Choice of law provision not determinative but should be considered





f.  Disparity in bargaining power?  No





1.  Fair notice






2.  Sophisticated investor – represented by contact throughout




2.   Fairness Factors – Reasonableness of Exercising Jurisdiction:





a.  Burden on D





b.  Forum State’s interest in adjudicating the dispute





c.  P’s interest in obtaining convenience and effective relief





d.  Interstate judicial system’s interest in obtaining the most efficient resolution of





     controversies





e.  Shared interest of the several States in furthering fundamental substantive social





     policies




3.  Factors can benefit both P. & D.





a.  If reasonableness factor in your favor – for P. can get away w/ fewer minimum





     contacts – for D. can get away w/ more





b.  Once minimum contacts is established – there is a tile against D’s – must show/





     make a compelling case that it’s not reasonable



****Reasonableness factors play in on the fringe of minimum contacts*****




4.  ****(Oakley):  Maybe Court is asking only if contacts are entirely unrelated





a.  If relatedness is arguable you’re at least in the SJ ballpark




5.  Is Court’s list of fairness factors a closed list?





a.  If open – criteria leaves open a playground for layers



***Unarticulated “purposefulness” theory + turning on an unstated “minimum contacts” (more



or less related) + open categories of “reasonableness” factors ****


b.  Asahi Metal v. Superior Court:  (FACTS:  Motorcycle crash in CA.  Driver injured + wife



     killed.  Products liability action based on rear tire blowout – says tire, sealant, & tube defective.


 
     Sues tube manufacturer (Taiwanese company – Chen Shin).  Chen Shin cross-complaints 



     seeking indemnification from Asahi (tube valve assembly manufacturer).  What’s left here is



     the indemnity action.  Asahi is a Japanese corporation.  Manufacturers in Japan + sells to Cheng



     Shin and others for use in finished tubes.  Sales took place in Taiwan.  Shipments from Japan to



     Taiwan.  Sales @1.24% of income in ’81, .44% in ’82.  Cheng Sin @ 20% of sales in U.S. are 



     in CA.  Cheng Shin purchases from other places too.



     HELD:  No jurisdiction




1.  Elements:





a.  Contacts:






1.  Is there any connection whatsoever between D. and forum state





b.  Are any of those contacts purposeful?





c.  Is there general jurisdiction?





1.  Are the contacts systematic, continuous, and substantial (maximum






     contacts) (Perkins v. Ben-Gay) – if yes, court has jurisdiction in any






     case (general = universal)





d.  Is there specific jurisdiction:






1.  Degree of relatedness between contacts and cause of action







a.  Are they related (a liberal test)






2.  Reasonableness/fairness?




2.  O’Connor (plurality)





a.  Placing into stream of commerce + foreseeable may end up in CA is not





     enough




3.  Brennan (plurality)





a.  There was purposeful contact (p. 260) – don’t want to go back to Pennoyer




      tilt – awareness where product is going is enough





b.  Look at defendant + forum + litigation – if we’re talking about choice of law,





     we look at both parties – Brennan thinks it should be like this for TJ too




4.  Court finds burden is severe



c.  Products Liability Cases:




1.  Manufacturer or national distributor:  





a.  Might be OK wherever causes injury – enough that manufacturer “purposefully 




attempts to serve a market in the forum state”




2.  Retailer or regional distributor:  





a.  If doesn’t regularly sell products in forum state + no “contacts” – no PJ



d.  Minimum Contacts Cases and the Internet



1.  Electronic transmissions (“e-mail”):





a.  May subject to PJ to same extent as phone or mail





b.  May support specific jurisdiction for:






1.  Intentional Torts:  Intentionally directed to residents of forum state +







causing harm in forum state




2.  Sales via the Intenet:





a.  May subject to local jurisdiction in actions arising out of suchsales




3.  Advertising alone via the Intenet:  Not enough




4.  Maintaining Websites:





a.  Active vs. Passive:






1.  Website alone not enough






2.  If active (e.g., can exchange information) – examine level of 







interactivity and commercial nature of the exchange of info







on the Web site





b.  Passive:   2 views – law unclear  - most courts say not enough




5.  Accessing data stored in local computers:  May be enough – but not clear if it is





sufficient by itself for nonresidents




6.  Tips to avoid jurisdiction:





a.  Keep it passive – avoid using as method or receiving or sending payments






1.  Don’t post offers or information targeted at out-of-staters






2.  Don’t respond indiscriminately to messages or inquiries from







nonresidents who access the site





b.  If interactive:






1.  Disclaimers – say owner not seeking inquiries, offers, orders






2.  Forum selection as condition of use






3.  Registration disclosing residence – refuse orders of nonresidents

G.  Long-Arm Statutes


1.  State


a.  In diversity OR federal question cases, must 1st look at long-arm statute or forum state




1.  Look at state’s jurisdictional requirement for non-residents




2.  If jurisdiction appropriate, must then determine if comports w/ Due Process (min.




     contacts analysis)




3.  Bensuan Restaurant Corp. v. King:  (FACTS:  D. owns cabaret in MS.  Blue Note + 




     website.  P. has NY cabaret w/ Blue Note ™.  Sues for infringement in NY.)




     HELD:  No Jurisdiction





a.  NY has no statute authorizing Fed. Ct. to exercise jurisdiction over D.





b.  No evidence that D. committed tort while in NY






1.  Didn’t derive revenue through interstate commerce


2.  Federal:



a.  Rules:




1.  Rule 4(k)(1)(a):  Federal court will have jurisdiction only if the state court would




     (See Bensuan) (most often applicable situation) in the absence of a contrary federal




     nstatute or rule





a.  Other 4(k) provisions further broaden jurisdiction




2.  Rule 4(k)(1)(B):  100-mile “bulge” provision (works best on the East Coast):  3rd party




     
D’s impleaded under Rule 14 + additional parties needed for just adjudication 





under Rule 19 are subject to in personam jurisdiction in federal court if can be





served w/ process w/in 100 miles of federal courthouse where summons issued.




3.  Rule 4(k)(2):  Attempt to respond to Omni Capital problem





a.  No reported case has ever satisfied 4(k)(2).  Must show long-arm statutes of





     no state in the Union will work





b.  Appears to allow an aggregation of all contacts between defendant and the





     United States as a whole as a basis for jurisdiction over foreign defendants –





     But not clear it can do that.






1.  Only in cases where claim arises under federal law






2.  Only where there is no state that can exercise J over the D





b.  Omni Capital v. Rudolf Wolff:  (FACTS:  Omni marketed investment program 





     involving commodity-futures trades.  Omni employeed Rudolff Wolff as a 




 
     broker.  Gourlay served as Wolff’s representative.  IRS didn’t’ allow tax





     deductions by participants in program b/c said not real arm’s-length 




 
     transactions.  Corporate/individual investors sued Omni.  Omni impleaded





     Wolff and Gourlay.  Omni is a NY corporation.  Wolff is a British corporation.





     Gourlay is a resident of the UK.  Sued in LA.





     HELD:  No jurisdiction






1.  Under 4(e):  Federal court looks to either a federal statute or to the 






     long-arm statute of State it sits in.






2.  Parties conceded that didn’t satisfy LA statute.  Can’t exercise 






     jurisdiction w/out authorization to serve process.




4.  Suits based on federal law:





a.  Some federal statutes provide for nationwide jurisdiction in cases based on





     federal law (e.g., antitrust cases, securities cases)

H.  presence

1.   Property:



a.  In personam and in rem (and quasi in rem) actions are the same:  all require minimum contacts




1.  True D. is always the person – if it is a judgment against the property it’s really a 




     judgment against D’s interests →→ requires Due Process





a.  Shaffer v. Heitner: (FACRS:  SH suing corporation  in derivative action  (the





     officers and directors of Greyhound).  Alleged they engaged in illegal activities





     resuling in $13 million judgment.  Sues in DE.  Greyhound is a DE corporation.





     Principal place of business is AZ.  21 of 28 sued have stock or options.  DE has





     statute that says if D. is nonresident can sequester (seize) property and force to





     appear in DE courts.  DE won’t allow to enter limited appearance, only general.





     DE claims stock is in DE so can seize it.





     HELD:  No jurisdiction






1.  Minimum contacts







a.  Not purposeful (seems odd b/c D’s got protection of DE law, 







     etc.)






   
b.  Court says status of being SH is unrelated to being director






2.  Reasonableness/Fairness:  Court should have focused more here



***But, w/ very few exceptions, courts uphold jurisdiction where nonresident is served w/ process while


     passing through (temporarily) the state***


2.  Person




a.  Jurisdiction based on physical presence alone constitutes Due Process – no need minimum 



     contacts analysis



1.  International Shoe & Shaffer are only applicable where D. is not present in forum for




     service




2.  Burnham v. Superior Court of California (FACTS:  Burnam + Francie married in W.




     VA.  Burnam files for divorce in NJ (no notice) for “desertion”.  Burnam visited CA on 




     business.  Visited kids who were w/ Mom.  Served w/ process (for divorce in CA) when 

     he brought kids back home.

     HELD:  Jurisdiction Proper





a.  Scalia plurality:






1.  Doesn’t care that contacts were purposeful






2.  Historical test:  this has always been enough






3.  Doesn’t matter that contacts were unrelated





b.  White:  Shaffer governs – still need purposeful contacts/presence





c.  Brennan plurality:  






1.  Law does not automatically satisfy DP just b/c of long tradition






2.  Jurisdiction proper b/c D getting benefits from CA (went there 






     purposefully) – Use reasonableness analysis



b.  Tag Jurisdiction:




1.  Usually allowed, BUT may be problems where D in forum state involuntarily or b/c




     of fraud (then may need purposeful contact)





a.  If D. comes to forum to conduct settlement negotiations concerning dispute





     where suit hasn’t been filed yet + not warned by P that may be served – service





     will be quashed




2.  May still need to consider reasonableness (according to Brennan) – but then isn’t this




     really just general jurisdiction (b/c no need for relatedness to cause of action)




3.  Seems to be own step in jurisdictional analysis:

Contacts? → Purposeful? → General Jurisdiction? → Tag Jurisdiction? → Specific Jurisdiction? → Reasonable?



c.  State of domicile:




1.  Natural persons usually held subject to general jurisdiction in state of domicile even 




     when not physically present


3.  Divisible Divorce:  Special treatment of domestic cases



1.  Dissolution:  Valid judgment dissolving marriage can be granted by state of domicile by either




spouse



2.  Support:  Obligation is like any personal obligation – need minimum contacts



3.  Property:  Same as support – need minimum contacts

I.  Notice


1.  Doesn’t matter if the action is in persom, quasi in rem, or in rem for determining if service is proper


2.  If you know the address, must send notice



a.  If not, must spend what a prudent man would spend



b.  If not, must also publish as a last resort


3.  Mailing notice might suffice



a.  Greene v. Lindsey (FACTS:  Forcible entry and detainer action.  Statute said after one 




unsuccessful attempt at personal service, could post copy in conspicuous place on




premises.  Some evidence children in housing project tore notices off of doors.  Notice




posted on the door.  D’s claim never saw it)




HELD:  Not sufficient notice


4.  Publication alone not enough



a.  Mullane v. Central Hanover Bank (FACTS:  Judicial settlement of accounts by the trustee of




a common trust fund.  Decree in such a judicial settlement is binding upon everyone w/any




interest in the common fund.  Central Hanover petitioned for settlement of account.  Large




# of beneficiaries.  Only notice was publication in local newspaper for four successive




weeks.  At time of first investment, trust companies notified each person by mail, including




a copy of provisions of the Act which set forth notice requirements)




HELD:  Notice insufficient




1.  Notice must be reasonably calculated, under all the circumstances, to apprise 





interested parties of the pendency of the action and afford them an opportunity





to present their objections.





a.  Must reasonably convey the required information





b.  Must afford reasonable time for interested parties to make their appearance




2.  TEST:  What would a reasonable person do who wanted to actually inform the





absentee

5.  Service of Process:



a.  2 Criteria for Proper Notice:




1.  Mechanics:  Notice given in a way mandated by local law




2.  Is that process Constitutionally adequate (Mullane)


b.  Federal District Court:




1.  Must deliver both a “summons” (command to appear in court) + copy of the complaint





 (Rule 4(c)(1)).  Usually service can be made by any nonparty older than 18.




2.  Personal Service: Rule 4(e)(1)  Most reliable method





a.  If D. tries to evade, can leave papers near person so long as clear what they are




3.  Dwelling house or usual place of abode:  Rule 4(e)(2)





a.  Can leave at the individual’s dwelling house or usual place of abode w/ some






person of suitable age and discretion then residing there




4.  Mail:  Rule 4(d):





a.  Can mail two copies of summons + complaint to D. w/ request that D. return






waiver of service.  D. has duty to minimize cost of serving process.






1.  If D. fails to comply, will be liable for all costs in subsequently serving






2.  If no return w/in reasonable time (at least 30 days), can proceed w/ 







normal methods of service (Rule 4(d)(2)(F))




5.  Agent Appointed to Accept Process:  Rule 4(e)(2):





a.  Can serve someone appointed as agent for acceptance of service




6.  In Compliance w/ State Law:  Rule 4(e)(1):





a.  Even if not under Fed. Rules, service okay if in line w/ rules of law of state






where District Court is sitting or state where service is effected




7.  Individuals in a Foreign Country:  





a.  Can obtain waiver of service under Rule 4(d) 





b.  Can comply w/ internationally agreed means of serving process (e.g., Hague






Convention)





c.  Means specified in Rule 4(f)(2), (3)




8.  Infants and Incompetents:





a.  Rule 4(g)




9.  Corporations and Unincorporated Associations (Rule 4(h)(1))





a.  Obtain waiver under 4(d)





b.  Serve in accordance w/ state law





c.  Deliver copy of summons + complaint to an “officer, a managing or general 






agent, or to any other agent authorized by appointment or by law to 






receive service of process.”




10.  Governmental Defendants:  Rule 4(i), (j)




11.  In rem and quasi in rem:





a.  Actions relating to title to property:






1.  Order to appear served on absent D personally if practicable + person(s)







in possession of such property






2.  Where personal service not practicable, publication at least 1x/week for







six consecutive weeks





b.  Other actions:






1.  Seizure of D’s assets w/in the jurisdiction




12.  Foreign Defendants:





a.  If insufficient contacts w/ any one state to establish in personam jurisdiction – 






may be sued in federal court on federal cause of action if there are






sufficient contacts w/ the U.S. as a whole (4(k)(2))




13.  Federal Statutes:  Some provide for nationwide jurisdiction



c.  State Courts:  CA  (must serve both summons + copy of complaint)




1.  Individuals:




a.  Personal delivery





b.  Delivery at person’s dwelling house, usual place of abode, or usual place






of business in the presence of a competent member of the household






or person in charge of the office at least 18 yrs. old AND mailing copy






to same place where delivered





c.  Mailing to D. via fist-class mail + acknowledgement w/ a postage-paid






envelope






1.  If D. no return in 20 days, D. liable for reasonable expenses for other







attempts at service





d.  Publication:  in a CA newspaper that is “most likely to give actual notice”






if D. cannot be served by another method.  Must also mail notice to D. if






address is learned




2.  Service on minors, wards, and conservatees:  





a.  Above methods upon a parent, guardian, or similar fiduciary




3.  Corporations and unincorporated associations:





a.  Any agent appointed to accept service or any of several specific officers




4.  Service by Publication:  Where rights to real property at issue, see special statutes



c.  Statutes of limitations and service of process:




1.  In CA, filing the action tolls the statute so long as service is accomplished w/in 3 





years.




2.  Some states:  tolled only when service completed




3.  Federal Rule 4(m):  Service must be made w/in 120 days after filing the complaint +





Rule 3: action commenced by filing complaint w/ the court





a.  Walker v. Armco Steel:  In cases based on state law, tolling rules of state in 






which District Court sits should be followed





b.  West v. Conrail: In cases based on federal law, Rules 3 + 4(m) provide the






tolling rule

J.  Consent to Jurisdiction

1.  Consent is NOT a form/part of contacts analysis – it is a waiver of the need to demonstrate purposeful



contacts***


a.  Consent as a waiver may include visible forms of “submission” that need not be “voluntary” +




may be implied from conduct


2.  3 Forms of Consent:



a.  Consent by appearance:




1.  Special appearance:  Don’t want to consent to jurisdiction




2.  General appearance:  Any appearance – deemed to have consented to TJ in that suit




3.  Limited appearance (quasi in rem cases only):  Can defend against claim as to the 





attached property





a.  Most jurisdictions don’t allow this



b.  Consent by Contract



c.  


3.  Consent by Contract:



a.  Forum selection clauses should control absent a strong showing they should be set aside




1.  Subject to judicial scrutiny for fundamental fairness




2.  Carnival Cruise Lines  v. Shute (FACTS:  Shutes, through travel agent, bought 





cruise package.  Clause in form K said all disputes litigated in FL.  Ms. Shute





slipped on deck while in international waters.  Negligence suit in WA.





HELD:  Clause is binding





a.  This is not a constitutional case b/c didn’t reach that issue





b.  Including this kind of clause is reasonable:






1.  Cruise line has special interest in limiting for a in which it potentially







could be subject to suit (b/c passengers from all over)






2.  Clause establishing ex ante the forum has effect of dispelling any







confusion about where suits arising from the K must be brought







and defended






3.  Passengers who purchase tickets containing a forum clause like this







have benefit of reduced fares reflecting cruise line’s saving from







limiting the fora





c.  Dissent:  Forum-selection clauses not enforceable if not freely bargained for,






create additional expense for one part, or deny one party a remedy.





d.  This decision has been severely criticized




b.  Forum-selection clauses in commercial contracts:




1.  Enforceable





a.  M/S Bremen and Unterweser Reederi v. Zepata Off-Shore Oil Co.:  Enforced






clause.  K between 2 sophisticated parties.  Negotiated term of the K.  






Adjudication in a netural forum.




2.  Cases split on whether federal or state law controls:





a.  View that federal law controls:






1.  Forum selection is primarily a  venue matter – by enacting







venue statutes, Congress has indicated intent that federal standards







should control. (2nd, 5th, 6th, 7th, 9th)





b.  View that state law controls:






1.  Validity and effect of forum selection clauses as a K issue – so







look to state law governing K interpretation (3rd, 8th)




3.  Won’t be enforced if unreasonable:





a.  Formation induced by fraud, overreaching or “overweening bargaining power”





b.  Complaining party “will for all practical purposes be deprived of his day in 






court” b/c of the grave inconvenience or unfairness of selected forum





c.  Fundamental unfairness of the chosen law may deprive P of a remedy





d.  Enforcement would contravene a strong public policy of the forum state



c.  Contractual consent to jurisdiction:




1.  Enforceable





a.  National Equipment Rental v. Szukhent (FACTS:  Two MI chicken farmers 






leased incubators from NER.  NER principal place of business in NY.  






Farmer signed K in MI that designed agent in NY as their agent for






acceptance of process (wife of officer of NER).  NER suit said






clause was basis of in personam jurisdiction.






HELD:  Jurisdiction in NY proper



d.  Forum-selection clauses and §1404 motions to transfer:




1.  Forum selection clause has some weight in a motion to transfer under §1404(a) but





isn’t dispositive in all cases b/c factors other than the interests of the contracting





parties are mentioned in the statute.


4.  Objecting to Jurisdiction:  Special Appearance:


a.  All court systems, state and federal, provide for special appearances for sole purpose of 




contesting territorial jurisdiction



b.  Must be careful not to answer on the merits – inadvertently making a general appearance



5.  Limited Appearance:



a. In quasi in rem actions, an appearance to defend the merits of the lawsuit only up to the value




of the property that formed the basis for the jurisdiction

Choice of Law

A.  Interstate Choice of Law


1.  Significant Contacts Test:



a.  Can rely on both P’s and D’s contacts to forum and litigation




1.  Philipps Petroleum v. Shutts:  (FACTS:  PPC is DE corp.  Principal place of business 





in OK.  Produced/purchased natural gas on leased land in 11 states.  Sold most in





interstate commerce.  Shutts represents class action of 28,000 royalty owners





possessing rights to leases.  Reside in all 50 states + D.C. + foreign countries. 





Didn’t receive royalties right away.  Class members could opt out.  Sued in KS.





Fewer than 1,000 class members live in KS.  ¼ of 1% of leases on KS land.





a.  Absent P. must receive notice + opportunity to be heard + participation in the






litigation (Notice + Opt-Out + Adequate Representation)





b.  KS must have a “significant contact or aggregation of contacts” to the claims






asserted by each member of the P. class – contacts creating state






interests to ensure choice of law not arbitrary or unfair.





c.  Why does it matter b/c already need D’s minimum contacts for TJ?






1.  Maybe got TJ b/c of appearance or consent



b.  Any time you have minimum contacts you have significant contacts


c.  Usually a determination by a state to apply its own law will be upheld.



d.  Used to use old doctrines:  




1.  lex loci contractus:  place where K formed




2.  lex loci dilicti: place where tort occurred/ K breached



e.  ****NOW – state courts usually can use own law w/ minimal contacts
Subject Matter Jurisdiction


****Subject matter jurisdiction goes to constitutional allocation of functions – can’t be waived***
· Cannot be waived

· May be raised at any time

· May be raised by any party – even a P who improperly filed case in federal courts and lost on merits – but may fact sanctions for delay in raising defect

· May be raised by court sua sponte

· Can’t make a collateral attack on the final judgment though – if time for appeal gone – it’s done

A.  Basic Theory:


1.  Constitution provides for dual system of government w/ shared sovereignty



a.  Most federal powers not self-executing




1.  Which branch has implementing authority has deep issues of Separation of





Powers


2.  Article III and the federal judicial power:  Art. III authorizes Congress to create nationwide federal



court system



a.  Congress didn’t have to create any – state courts would have been default courts



b.  Art.  III authorized jurisdiction in only specified areas:




1.  Cases or controversies limitation (standing, mootness, ripeness, PQ)




2.  Heads of jurisdiction – must be implemented by Congress



c.  Article III grants of power have been construed very broadly:




1.  Federal “ingredient” test:  Congress can authorize federal jurisdiction in a case where





there is any possible issue of federal law that might conceivably control the 





outcome.  (Osborn v. Bank of U.S.)



2.  “Minimal diversity” test:  Can authorize federal jurisdiction which these is any 





diversity of citizenship between any pair of opposing interests, even if parties





are named as codefendents, or if all other parties are citizens of same state.





(State Farm Fire & Casualty Co. v. Tashire)



d.  Congress’ jurisdictional statutes have been interpreted much more narrowly than




parallel provisions of Art. III



1.  Courts also limit their own jurisdiction through justiciability doctrines:





a.  Standing – Prudential





b.  Abstention Doctrines (Pullman, Burford, Thiebedot, Youngman/Equitable)


3.  Concurrent state jurisdiction is presumed.

B.  State Court Subject Matter Jurisdiction:


1.  Levels (in CA)



a.  Municipal (urban areas) :  Heard smaller cases




1.  Jurisdiction over cases of less significance (in terms of $ value)




2.  Small claims courts are administrative divisions of this court




3.  Movement towards trial court consolidation for budgetary reasons




4.  CA still has separate administrative departments – BUT done as a matter of assignment





of a superior court judge





a.  Avoids mistake of invalid judgments b/c lack of SMJ



b.  Superior Court:  Trail court of general jurisdiction



c.  Intermediate Appellate Court (40 of 50 states)



d.  Supreme Court


2.  States more or less conceptually have general jurisdiction

C.  Federal Subject Matter Jurisdiction:


1.  In general:



a.  No general SMJ – limited by Article III




1.  Federal trial court has specific jurisdiction





a.  There are special units w/in federal district courts






1.  Bankruptcy Courts






2.  Magistrate Courts




2.  Concurrent and Exclusive Jurisdiction





a.  Generally, if federal courts have jurisdiction, state courts do too.





b.  Congress can make any case w/in federal jurisdiction exclusively triable in






federal court (e.g., antitrust, patents)





c.  RULE:  Concurrent unless Congress explicitly says exclusive (Claflin v. 






Houseman)





d.  State has constitutional obligation to adjudicate unless federal has exclusive





e.  Removal right



b.  3 Main Categories:




1.  Federal question jurisdiction




2.  Diversity Jurisdiction




3.  Supplemental Jurisdiction





a.  Creation of 20th century – reflects recurrent feature of modern litigation – to 






accommodate cases w/ multiple parties + both state + federal claims when 






only some fall w/in federal question jurisdiction


2.  Federal Question Jurisdiction



a.  Article III Test:  “Ingredient Test”



1.  Only need potentially dispositive issue that requires interpretation of a federal law/the 





Constitution





a.  BUT – Congress must have chosen to confer this full Art III jurisdiction




b.  Need not actually be asserted or disputed






1.  Osborn v. Bank of U.S. (FACTS:  Bank trying to recover assets.







Authorized by statute to sue + be sued in federal courts, even







if action didn’t depend on federal law.)  HELD:  Federal q.







jurisdiction proper – it is enough that Bank created under federal







charter and a question of federal law might arise



b.  Special Federal Question Statutes:  Authorize use of all of jurisdictional power (Osborne)



c.  28 U.S.C. §1331:  “Arising under the laws…”  - General Federal Question Statute




1.  Well-Pleaded Complaint Rule:  Federal question appearing on the face of a well-





pleaded complaint





a.  Louisville & Nashville v. Motley (FACTS:  Mottleys, while passengers on D’s






R.R. in train wreck.  Instead of suing, settled claim for lifetime free pass.  






Partially performed.  D. refused to renew pass based on bill by U.S.






Congress which forbids giving of free passes or free transportation.  Suit






in District Court to compel performance of the K.






HELD:  No federal question jurisdiction






1.  P’s cause of action must be based on federal laws – focus on the 







complaint – can’t anticipate federal issue as a defense






2.  No federal question jurisdiction based on federal defense




b.  Declaratory judgments:






1.  P in declaratory judgment suit is often someone who would have been







a D.  Means complaint will often assert rights based on federal law







a.  Skelly Oil:  Federal question jurisdiction cannot be determined








by reading the actual complaint filed.  Rather it’s done








by hypothesizing what complaint would have looked like








in the “coercive suit” that would have been filed.








1.  If DJ P could have brought coercive federal q. action as








an alternative to DJ action -- §1331 OK







2.  If DJ D. has right to bring coercive federal q. suit 









against DJ P. – DJ is w/in §1331



2.  “Arising under federal law” (§1331)  TEST:





a.  Did federal law create the cause of action – Do the well pleaded allegations






disclose that P asserts a federally-created remedy/right to sue for 






judicial relief (federally created cause of action) (Holmes Test)








OR





b.  Does P assert a cause of action/claim for relief/right to sue created by state






law AND an issue of federal law is:  substantial, disputed, and a 






necessary element of the state created claim






1.  If Congress doesn’t create a right to sue it can never be substantial






a.  Necessary:








1.  Must be an actual element







b.  Disputed:








1.  Case must actually turn on the proper construction









of federal law







c.  Substantial:








1.  Implicates federal policies of national significance








2.  Never substantial if issue is just proper construction









of a federal regulatory statute w/out any express









private federal remedies.







d.  Merrell Dow v. Thompson:  (FACTS:  Suit against drug 







     manufacturer alleging drug caused birth defects.  Negligence 







     suit, breach of warranty, fraud.  Alleged drug “misbranded” in







     violation of Federal Food, Drug, & Cosmetic Act.  If so, would






  
     produce a rebuttable presumption of negligence.  Sues in fed ct)







     HELD:  No federal question jurisdiction








1.  Cause of action is state law – negligence








2.  For (b), Congress would have had to have created a 








     remedy for violations of FDCA to make it a substantial







 
     element. (Court 5-4 on this issue)









a.  Concern about preserving role of states –









     majority wanted to limit federal question J.






2.  Cort v. Ash:  Factors to consider (from a regulatory or criminal







statute):







a.  Whether P is a member of a class for whose special benefit








the statue has been enacted







b.   Whether there is any indication of legislative intent to imply








a civil remedy for P







c.  Whether it would be consistent w/ the underlying purpose








of the statute to imply such a remedy







d.  Whether cause of action is one “traditionally relegated” to state








law, so that it might be “inappropriate to infer a cause of








action based solely on federal law”



****Federalism Five:  Don’t like implied rights to sue – want to encourage better drafting



     - conserve judicial resources; don’t allow judiciary to expand scope of jurisdiction – that’s



   up to the legislature




3.  Special Statutes:  Not so important today b/c no $ amount for federal q. – but






some statutes specially granted federal question jurisdiction





4.  Exclusive Jurisdiction:  Some statutes provide for exclusive jurisdiction.  






Court has said must be explicit – but not true as to antitrust statutes.


3.  Diversity Jurisdiction


a.  Rule of Complete Diversity:




1.  All P’s must be of a different citizenship from all D’s (§1332)





- Mas v. Perry:  (FACTS:  Grad students at LSU.  One a citizen of MI.






other a citizen of France.  Get married.  Move back to LA.  Landlord






 peeps.  Sue in Fed. Court.  D. claims no SMJ b/c no diversity)






 HELD:  Jurisdiction proper






1.  Judy original domicile in MS – didn’t establish a new one yet







a.  Look at intent to stay in that state






2.  Not enough indication they were going to make LA home





a.  Citizenship for Diversity Purposes:






1.  Individuals (natural persons):







a.  Transnational Political Status








1.  US Citizen

a. If domiciled abroad, diversity disappear -no 

domicile in any states for J. purposes → no DJ possible (Poof – Liz Taylor case)









b.  Citizen of a state










1.  Voting status










2.  Length of residence










3.  Payment of taxes










4.  Location of assets










5.  Contacts – where is family?










6.  Any other litigation?








2.  Permanent Resident Alien









a.  Citizen of a state if domiciled in one









b.  NOT citizen of state for reasons like










student visas (foreign citizen)








3.  Alien









a.  Citizen of foreign state

Individual

Transnational Political Status

US Citizen




Permanent Resident Alien



Alien

Poof   Citizen of State








Citizen of Foreign State

Domicile in a State







2.  Entities:








a.  Unincorporated









1.  Look at aggregated citizenships of all 










    its members









2.  This can be complicated b/c determining










individual citizenship can  be difficult --










it is just addition








b.  Corporations








1.  State(s) of Incorporation










a.  If you have a P in CA and a D 











incorporated in CA and LA, 











no complete diversity









2.  State (only 1) of Principle Place of 










Business










a.  Determining this has produced











lots of litigation










b.  Now converging around 











“corporate activity concentration”  -









3.  Oakley’s 3 part test:










a.  Concentration Test:  Is there 1 state 











n which most day-to-day activity











is concentrated – Look for max 











concentration of litigation-











provoking activity









b.  Nerve Center Test:  If operations 











too dispersed for Step 1 – look for











management, i.e. nerve center











1.  Where directors/SH’s meet











2.  Where execs live/have offices











3.  Where admin/financial offices












are + records kept











4.  Where corporate tax return file











5.  Where day-to-day control is










c.  If Disjunction b/w Elements 1&2:










courts remain divided, but apply 











common sense approach




2.  Different configurations of diversity:





a.  Interstate:  Between citizens of different States





b.  Alienage:  Between citizen of State + citizen /subject of foreign State






1.  Permanent Resident Alien:  Citizen of state where domiciled






2.  Dual citizenship not recognized






3.  Unclear if permanent resident alien can sue another alien





c.  Combined diversity and alienage





1.  Can have aliens on both sides if piggybacking on citizens of







different states






2.  Only place where “complete diversity” rule is relaxed






3.  If alien on one side, State citizen + alien on other ≠ diversity





d.  Special foreign-state-as-plaintiff alienage:  Between foreign state as P






and citizens of State  






1.  Only available when foreign state is the P.



b.  Statutory Jurisdictional Amount: - §1332:




1.  Must exceed $75,000 (post 1996) – exclusive of interests and costs





a.  Amount claimed by P. in “good faith” rules




b.  For D. to establish amount by P not recoverable:  show cannot






recover amount as a legal certainty – it’s not legally possible






bsed on the applicable substantive law





c.  Counterclaims do not count – concerned only w/ complaint






1.  Strange b/c FRCP + most state courts have compulsory 







counterclaim rules





d.   Claims for injuntive relief:






1.  “Value of the object” TEST:







a.  Cost of damage suffered to date by party seeking injunction








is not controlling






b.  IMPORTANT:  Value/cost to parties if P succeeds in winning








the injunctive relief sought




2.  General Rule:  No aggregation of claims -- AGGREGATION





a.  Anachronistic Exception to General Rule:






1.  Aggregation is permitted of all claims by 1 party against a 







single opposing party







a.  Even if no 1 claim is enough by itself







b.  Even if aggregated claims are unrelated





b.  Coherent Exception to general rule:






1.  When multiple parties share:







a.  Joint rather than general interest








1.  EX:  4 families jointly own ski lodge – can









jointly sue as P’s if joint value is over 75K  - 









CAN AGGREGATE








2.  EX:  Ski lodge divided into 4 condos – families









cannot sue as 1 unit – CANNOT AGG.





c.  Lawsuits Seeking Specific Relief:  “Either viewpoint” rule (and these






are hard to value)






1.  E.g., if either party value the performance as over 75K; how 







do you really valuate though?






2.  Usually look to higher result




3.  Alignment Issues (really issue B, not C)





a.  Fraudulent Joinder Doctrine:  disregards parties against whom no 






colorable/substantial claim is stated – this attacks devious negation






of SMJ (example, I am from CA, and P is from NV, but I join 






another D from NV to avoid federal jurisdiction






1.  28 U.S.C. §1359:  Bars federal SMJ based on fraud of collusion 







-- attacks devious conferring SMJ





b.  Realignment Doctrine:  Allows proper parties to be realigned as P or D






according to their “real” interests






1.  Circuit split over principle purpose test (3rd, 64th, 6th, 9th) vs.







substantial controversy test (2nd, 7th)




4.  Longstanding Exclusion:





a.  DJ doesn’t’ include proceedings to probate a will or administer a 






decedent’s estate, or domestic relations suits seeking divorce, 






alimony, or child custody decrees




5.  Rule of Complete Diversity:





a.  If 1 D would defeat complete diversity, or in a suit removed from state






court in which such a D is added after removal, the District Court






may dismiss the D under FRCP 21 to preserve its jurisdiction so 






long as D is not an “indepensible party” under FRCP 19




6.  Jurisdiction attaches if diversity exists at time complaint filed in federal court



b.  Purposes of Diversity Jurisdiction:




1.  Protect out-of-state litigants against local prejudice





a.  TXO v. Alliance Resources:  State court jury in W. VA returned






$10,000,000 punitive damages verdict against TXO, large TX






corporation.  Attorney in argument:  “this greedy bunch from 






down in TX doesn’t understand this case.”  Court sustained






verdict.  O’Connor, in dissent, argued regional bias.




2.  Provide nationwide system of courts in which important commercial disputes





could be adjudicated and a uniform system of law applied  (no longer





applicable b/c no more general CL)




3.  Protection from rural prejudice




4.  Argument that federal judges and procedures are better than the states



c.  Arguments against Diversity:  (Kramer)




1.  Cases consume federal judicial resources




2.  Federal courts bring no “special expertise” to questions of state law




3.  “Diversity jurisdiction” is frequently a source of friction between state and 





federal courts




4.  Minimizing frictions between the two court systems is expensive and time





consuming.




5.  Diversity jurisdiction reduces pressure to improve state judicial systems.




6. Most of original justifications no longer exist.


5.  Supplemental Jurisdiction


a.  Fundamental premise of 28 U.S.C. §1367 is the former distinction between pendent and 




ancillary jurisdiction




1.  Pendent and Ancillary Jurisdiction:





a.  Pendent Jurisdiction:  Additional claims, not independently qualifying for 






federal jurisdiction, joined in the complaint






1.  Pendent Claim:  Additional claims asserted against the same party as







was asserted the claim that qualifies independently for federal







jurisdiction (Gibbs)







a.  Based on idea that federal jurisdiction over the claim that 








qualifies independently for federal jurisdiction 








(“freestanding” claim) extends, as a constitutional matter,








to all related claims (all claims arising from a “common








nucleus of operative fact”) – at least against same party







b.  Expands federal question jurisdiction by permitting federal 








courts to adjudicate state-law claims that are related to








claims arising under federal law.  Gibbs insisted (this was








more of an innovation than Justice Brennan admits) that 








this extension of federal jurisdiction is discretionary w/ the








district court.







c.  Does not expand diversity jurisdiction at all.








1.  Suppose P asserts claims I and II against D.  In order








     for claim I to be w/in diversity jurisdiction, P and D 








     need to be completely diverse, and claim I needs to 








     exceed jurisdictional amount.  If P and D are diverse w/








     respect to claim I, they will be diverse w/ respect to 







  
     claim II.  Since multiple claims btwn same parties can 








     be “aggregated” for jurisdictional amount, if claim I 








     qualifies independently as of sufficient value, then 








     claim II also qualifies since no matter how little $ it








      involves, its value can be aggregated w/ claim I.






2.  Pendent-Party Jurisdiction:  Additional claims, related to freestanding 







claims in same action just the way Gibbs demands, against new 







parties.







a.  Most federal courts permitted pendent-party jurisdiction in 








federal-question cases (9th Circuit was exception).  But








none did in diversity cases, b/c it’s incompatible w/ rule








of diversity.

1.  Suppose P asserts claim I against D1 + joints to it in 

     the same complaint related claim II against D2.  P. is 








     completely diverse from D1 but is a cocitizen of D2.  








     Both claims are for more than $75K.  If freestanding








     Federal jurisdiction over P v. D2 w/ respect to Claim II








     the rule of complete diversity has been abrogated.  In








     effect, the rule of complete diversity is a prohibition of








     pendent-party jurisdiction in incomplete-diversity cases





b.  Ancillary Jurisdiction:  Additional claims, not independently qualifying for






federal jurisdiction, joined in reaction to the complaint





1.  All federal courts exercised ancillary jurisdiction.  







a.  Expanded both diversity and federal question jurisdiction







b.  Allowed federal courts to consider counterclaims, cross-claims,







     claims against third parties, and claims by/against intervenors, 







     even when these additional “reactive” claims were not 







     “freestanding” claims in the sense we have defined.  Extended 







     not only to additional claims between the original parties, but







     also to claims by or against additional parties, such as third-







     party D’s and intervenors.






2.  Kroger is at the fault line between ancillary and pendent-party 






    
jurisdiction.  Kroger wanted to assert an ancillary claim (as







reaction to joinder of 3rd party)




2.  § 1367 enacted in response to Finley v. United States (1989).  Finley questioned the





constitutional legitimacy of pendent jurisdiction, especially in the pendent-party,





federal-question context.





a.  §1367 tries to legitimate all forms of pendent and ancillary jurisdiction (now






called “supplemental jurisdiction”, but to preserve the Kroger principle






that supplemental jurisdiction must not undercut traditional limitations on






diversity jurisdiction.  Can’t understand the language of 1367(b) – the 






issue in Abbott Labs – w/out understanding Kroger.






1.  Finley (Finley was survivor of husband and kids killed in S.D. plane






     crash.  Pilot directed by federal government employees.  Map of airport






     didn’t depict power lines in right place + not right lighting.)  







a.  CLAIMS:








1.  D1 (U.S) Negligence of air-traffic controller (Fed. Tort








     Claims Act)








2.  D2 (San Diego Public Util. Co.) Responsible for power








     lines and lighting








3.  D3 (municipality of S.D.): Responsible for map, 








     running lighting (state law claim)







b.  No diversity







c.  Can only sue U.S. in federal court – exclusive jurisdiction.  






 

Can’t sue others in fed. ct. w/out pendent-party 








jurisdiction – RISK of inconsistent results







d.  COURT:  Whole doctrine was of questionable constitutional








legitimacy (a court created doctrine) – assumes Gibbs was








good law – but Congress never enacted the jurisdictional








rule.








1.  Sep. of powers concerns b/c jurisdiction created w/out









legislation








2.  Court only talking about pendent-party jurisdiction (not









ancillary and pendent claim jurisdiction)



b.  REMOVAL:  Fundamental rule:  P must have been able to bring the case in federal court to 




begin w/, b/c original federal jurisdiction exists over the entire case.  To know whether




it  does, must know scope of possible supplemental jurisdiction




1.  Removal implicates doctrine of “complete pre-emption” as illustrated by Caterpillar


c.  If a federal court has power over a constitutional/federal claim, can decide the state law 




claim too (that arises out of the same facts)
1.  “Common nucleus of operative fact” – determines scope of Art. III Case or 

Controversy – TEST of what is a “case” for pendent jurisdiction




a.  United Mine Workers v. Gibbs:  (FACTS:  Gibbs actions against UMW for 





     violation of LMRA and the CL of TN.  TN Coal laid off 100 minters.  Gibbs 





     hired as superintendent of mine by Grundy.  Armed membs of Local 5881 





     forcibly prevented opening of mine.  At time, no UMW rep present.  Gibbs lost





     jobs + other K’s.  Claimed it was result of concerted union plan against him.





     Alleged (1) state law claim of unlawful boycott + K interference & (2) 





     Secondary boycott in violation of §303 (fed. cause of action)





     HELD:  Jurisdiction in federal court proper






1.  Pendent jurisdiction is discretionary – look at factors like fairness, 






     expectation of parties, judicial efficiency






2.  Is this the kind of package of claims we’d ordinarily decide together?







a.  If federal claim dismissed before trial, may be best to also 







     dismiss state law claim (but judges don’t always do this)






3.  Gibbs = justification for federal court to hear state law claims between






     same parties if there’s a freestanding claim



d.  28 U.S.C. § 1367 (1990):



1.  Provisions:





a.  Except as in (b) and (c):  In any civil action where district courts have original 






jurisdiction, district courts have supplemental jurisdiction over all other 






claims that are so related to claims in the action w/in such original






jurisdiction that they form part of the same case or controversy under






Art. III.





b.  (b):  When original jurisdiction solely b/c of §1332 (diversity), no supplemental






jurisdiction under (a) over claims by P’s against person made parties under






Rule 14, 19, 20, or 24 of F.R.C.P., or over claims by persons proposed to






be joined as P’s under Rule 19, or seeking to intervene as P’s under Rule 






24 when doing so would be inconsistent w/ reqs of §1332.






1.  Kroger (p. 416):  (FACTS:  Kroger electrocuted.  Widow files wrongful






     death in federal court against Omaha Public Power District alleging 






     negligence (base don diversity – Kroger is Iowa citizen, OPPD a NE






     corporation).  OPPD filed 3rd party complaint against Owen Equip. 






     (alleging Owen owned crane).  Court granted OPPD’s SJ motion 





 
     leaving only claim against Owen (principal place of business in Iowa)






     HELD:  No Jurisdiction







a.  Complaint against Owen was regarded as pendent jurisdiction







b.  3rd party complaint depends on resolution of primary lawsuit –








here, claim against Owen is entirely independent







c.  When assert claim against impleaded party by Rule 14 – it’s not








ancillary jurisdiction







d.  This was choice by P. – ancillary usually re: claims by D.  –








haled into court against will



 

c.  §1367 (c) – can decline to exercise supplemental jurisdiction if:






1.  Claim raises a novel or complex issue of State law






2.  Claim substantially predominates over the claim or claims over which







the district court has original jurisdiction






3.  The district court has dismissed all claims over which it has original







jurisdiction OR






4.  In exceptional circumstances, there are other compelling reasons for







declining jurisdiction



e.  Open Question:  Abbott Labs (5th Circuit):  Under §1367 a district court can exercise supp.




jurisdiction over members of a class, although they did not meet the amount-in-controversy




requirement, as did the class representatives.




1.  REASONING:  §1367(b) carves exceptions to the grant of supplemental jurisdiction –





this isn’t included.




2.  5th, 7th Circuits:  Broad Supplemental Jurisdiction under the plain meaning of the





statute, even though Congress likely didn’t intend it




3.  3rd, 8th, 10th Circuits:  Narrow reading of Supplemental Jurisdiction

removal

A.  Basic Removal Principles:

· Must act fast – right to remove generally expires w/in 30 days of service
1.  Federal SMJ of case as filed - §1441:



a.  Rule:

1.  Except as otherwise provided by Congress, any civil action brought in State court 

which the district courts have original jurisdiction, may be removed by D(s) to district court of place where action is pending.  

a.   Federal Question:

1.  Can be removed regardless of  diversity.  

2.  Can’t remove admiralty – must also have diversity to remove

b.  Diversity: 

1.  D. can’t remove from State court if suit based on diversity and it’s 

filed in his own State






2.  Can’t remove in actions arising under state workers’ comp laws






3.  Notice of removal must be filed w/in 1 yr. of commencement of action







in state court





c.  Special Cases:






1.  FELA:  Nonremovable (§1445(a))






2.  Jones Act:  Nonremovable




3.  If separate and independent claim is conferred by §1331 and joined w/ one or more 





otherwise non-removable claims/causes of action, entire case may be removed





and district court can hear whole case or remand some stuff to State.



b.  This is the fundamental rule



c.  Gives control to P




1.  As the complaint was filed in State court, must have existed federal SMJ.





a.  Change in parties or theory of the case:






1.  Limited in diversity cases by absolute one-year time limit




2.  Can’t remove based on a federal defense

2.  In-state D. bar in diversity-only cases   - § 1441 (b)



a.  This rule applies where §1332 is only basis for federal jurisdiction



b.  When in-state D is joined, can not remove b/c diversity is destroyed.


3.  Notice of Removal – 30 days - §1446(b)



a.  1 year limit in diversity:  When case becomes removable during litigation (e.g., by amended 




pleading, motion, etc.), D. can remove and still has only 30 days to do it, but there is




a 1-year cap from date of commencement of the action


4.  Remand:  30 day limit on procedural grounds -- §1447(c)



a.  This is only for non-jurisdictional procedural defects (e.g., not all D’s signed removal request)



b.  Can more to remand at any time for lack of jurisdiction



c.  OAKLEY:  This 30 day limit is bad b/c P’s are often less sophisticated than D’s and P’s don’t




know rules as well.


5.  Non-Appealability of Standard Remand Orders:  §1447(d):



a.  Pro-P:  If P gets a remand, then that is not appealable



b.  OAKLEY:  Problematic b/c the federal courts are so busy they will often remand incorrectly


6.  Implicit in P’s Control is this Insight:



a.  “Removal Jurisdiction” is wrong – NOT a jurisdictional thing – RATHER:




1.  “Right of Removal” is the proper concept




2.  Most of grounds to object to removal are procedural 

B.  Devices to Defeat Removal

1.  Joinder of in-state D.



a.  This applies only in diversity cases


2.  Joinder of a diversity-defeating “jurisdictional spoiler”:



a.  This is joinder of a diversity jurisdiction defeating party.




1.  Even if joinder is fraudulent, D. has only 1 year to remove.



b.  §1359:  No improper or collusive assignments or joinder to invoke diversity


3.  Claim an insufficient or unspecified amount


a.  Remain “coy” or “vague” for 1 year - §1446(b)


b.  Forego a damage recovery in excess of $75,000 – P must make plain before removal that she




seeks $75,000 or less.  


4.  Deliberately eschew a federal claim (Caterpillar)



a.  Caterpillar Inc. v. Williams:  (FACTS:  Caterpillar hired Williams to work at facility at various




times.  Initially, filled position covered by collective-bargaining agreement between Cat.




and Local Lodge Union.  Each Respondent became managerial or weekly salaried 




employee, positions outside collective-bargaining agreement.  Allege during those 




positions Caterpillar made oral and written representations that they could look forward to




indefinite and lasting employment.  Assured if that facility closed, would be employed




at other facilities.  Caterpillar downgraded positions back to hourly positions.  Allegedly




orally assured downgrades were temporary.  Closed plant.  ACTION:  based solely on




state law for breach of K.  Caterpillar removed to federal court saying proper b/c K’s




a matter of federal labor law superceded by bargaining agreements.  




HELD:  Case improperly removed.




1.  Ordinary vs. Complete Preemption:





a.  Ordinary






1.  Defensive shield that blunts assertion of liability







a.  Even if case goes forward in CA court, it will have to apply







     federal law







b.  Well pleaded complaint rule allows case to…




b.  Complete






1.  Only relief P can get is under federal law, so claim must be construed






 
under federal law







a.  That means that federal law controls all circumstances of the 







      suit 







b.  Does not just federalize defense like ordinary preemption, but







     federalizes all liability – therefore even though P’s suit is







     couched in terms of state law, it is really ONLY a claim under







     federal law



2.  D claims here that P’s claim is completely federalized




3.  COURT:  There is valid state claim that is not federalized





a.  The independent K is totally separate form the collective bargaining agreement,






which is covered by federal law and is subject to complete pre-emption


5.  Join a Nonremovable Claim per §1445:



a.  Action in State court against a R.R., its receivers or trustees, arising under 1-4 and 5-10…



b.  Civil action in State against a carrier (or receivers or trustees) to recover damages for delay,




loss, or injury of shipments, arising under section…. unless amt. in controversy is




over $10,000



c.  Civil action under workmen’s compensation laws of such State


6.  Remand: §1446(c) (Supreme Court hasn’t considered yet)



a.  Remand to state court of “all matters in which State law predominates”




1.  A few courts have read “all matters” to permit remanding entire care, including





both federal and state claims, when matters of state law predominate in the case





as a whole




2.  Under §1367(c), district court remands only the supplemental jurisdiction claim

C.  D’s Countermoves

1.  Fraudulent Joinder Doctrine:



a.  If there is no colorable claim, then this doctrine works




1.  Objective Test


2.  Discovery as to Jurisdictional Amount:


3.  Removal



a.  Federal Question ONLY - §1441(c):




1.  When federal claim joined to “separate and independent” non-removable claim





a.  In order to be “separate and independent”, must come from different






nucleus of facts.





b.  Entire case removed un §1441(c), then federal judge kicks back separate and






independent claims.  


4.  “Artful Pleading”/Complete Preemption Doctrine:



1.  Removal where P. has tried to plead a state-law cause of action that is completely preempted




by federal law, and where the only conceivable cause of action available to P. is




federal (P. found to have engaged in “artful pleading” to disguise federal nature of claim


5.  Statues which permit removal in specific cases:



1.  Civil or criminal suits brought against individual federal officers so long as federal defense




asserted



2.  Suits against private individuals where D is denied/cannot enforce “equal civil rights” (rarely




employed statute b/c narrowly construed).

D.  Direct Challenges to Federal Subject Matter Jurisdiction:


1.  Defect of SMJ is not waivable – can be challenged until judgment final and no more appeals possible



a.  Can be raised by federal court sua sponte if it comes to court’s attention.


2.  No hypothetical jurisdiction:



a.  Federal court can’t assume it has SMJ in order to dismiss a case on the merits when the merits




question is easier than the jurisdiction question (and the result would be the same if




jurisdiction denied)

venue

 *** Primary purpose is to protect defendants from risk that Plaintiff will select unfair or inconvenient place of trial***

· In most circuits, residency = domicile, but 9th Circuit says not always

Basic Venue Principles:


1.  Where, w/in a court system, a case must be brought


a.  Residential



b.  Transactional



c.  Local Action Rule




1.  Real property (standings crops are RP, but harvested crops are not)





a.





b.  Ownership





c.  Damages

A.  Venue in State Courts:

1.  Usually restrict to particular county


2.  Generally waivable


3.  “local actions”  (involving title to real estate or other intensely local actions) – must be tried in county



where real estate located


4.  “Transitory actions”  (all other actions):  Usually triable in more than one county.  



a.  Depends where cause of action arose



b.  Subject matter of the suit   AND



c.  Residence and character of the parties

B.  Federal Courts:


1.  Rules vary based on type of jurisdiction



a.  Diversity Jurisdiction:  




1.  Venue Proper:





a.  District where any D resides, provided all D’s reside in same state





b.  Any district where “substantial part of events/omissions giving rise to






claim occurred





c.  Any district where substantial part of property that is subject of action 






is situated





d.  District where any D is subject to personal jurisdiction at time action






commenced, if no district where otherwise proper



b.  Federal Question Jurisdiction:




1.  Venue Proper:





a.  District where any D resides, so long as all D’s in same state





b.  Where “substantial part of events” OR substantial part of property….





c.  Where any D may be found, if no other district where proper



c.  NOTE:




1.  Fallback venue only when none other proper – “transactional” one is so big –





usually only get fallback where most of stuff happened entirely outside





of U.S.


1.  Residential Venue:  ***Party-Based Venue***  §1391(a), (b):



a.  You can bring action in district in which all D’s reside, or, if you are in multi-district




state, you can bring action in any district in which one D resides w/in that state




1.  Individuals:  Usually where domiciled (§1391(a)(1))





a.  Most circuits residency = domicile, 9th Circuit says not always






1.  If residence doesn’t = citizenship, venue where person actually






     resides, but not where maintains domicile or permanent home.





b.  So long as all D’s reside in the same state, can try in any district where






a D. resides (if multiple D’s)




2.  Corporations:  Anywhere subject to personal jurisdiction at time action commenced 





(§1391(c))





a.  Divide state into districts – and see if PJ as to that district





b.  If PJ in state, but no individual district – venue proper in district w/






most significant contacts





c.  Resident only in state of incorporation for venue purposes



***  In diversity suits, P’s can sue in own state – D’s matters in federal question suits***




3.  Aliens:  Transparent for venue purposes (don’t take account of them) (§1391(d))




4.  Unincorporated Associations:





a.  Analogize to corporations


****In federal system, venue is another limitation on choice of forum.  At a minimum, must gain



personal jurisdiction(=fundamental constraint).  In 1887, federal venue statutes said in



addition to personal jurisdiction, must sue in state of residence of Defendant.  Then venue



was defined broadly as to corporations – so as to corporations, essentially no venue requirement


2.  Transactional Venue:  ***Claim-Based***  §1391(a)(2), §1391(b)(2)


a.  District where substantial part form which claim arose or form which claim is located OR




a substantial part of property that is subject of the action is situated



1.  Not very restrictive




2.  Allows forum shopping


3.  Fallback Venue:



a.  If there is no possible district, then all you need is personal jurisdiction over any D.


4.  Venue in suits against officers, employees, and administrative agencies of the U.S. or against U.S. 



- §1391(e)



a.  Venue available where:




1.  D. resides




2.  Substantial part of property that is the subject of the action is situated




3.  Where P resides if no real property is involved in the action


5.  Removed Cases:  Venue requirements don’t apply to cases removed from state court



a.  28 U.S.C. §1441(a) requires only to remove to federal District Court of district embracing




place where state court sits


6.  Venue is a waivable Defect:



a.  Must object in 1st appearance, by Rule 12(h)(1) motion, or inclusion in the answer.

Transfer:

A.  Party-Initiated


1.  §1404:  From one proper forum to another proper one


a.  One that’s better in terms of convenience and general interest of justice



b.  Burden of persuasion is on party who wants to transfer


2.  §1406:  P. selected improper District – D. can move for dismissal but District Court can transfer



to a proper forum


a.  Courts of appeals say it’s an abuse of discretion to dismiss instead of transfer (b/c transfer




preserves filing date)

B.  Court Initiated (Judicial panel on multi-district litigation)


1.  §1407:  A temporary consolidation of multi-district litigation for pre-trial purposes


a.  Afterwards must be sent back to original transferor court

C.  Subject Matter Jurisdiction – Only Between Federal Courts


1.  §1631 allows transfer to cure lack of SMJ


a.  Passed in 1982 as part of legislation that created subject matter court of appeal

D.  Applicable Law:  Does a Transfer Affect Applicable Law?


1.  If applicable law:



a.  Federal → always use transferee court’s interpretation (the place where case ended up)




1.  Means you can get a benefit from a transfer



b.  State law → depends on Erie + proper forum (implications are more obvious)


2.  1404/1407:  Transferor law:  Law of district chosen by P. b/c transfer is for convenience



a.  Ferens v. John Deere:  (FACTS:  Ferens lost right hand when caught in combine harvester 

manufactured by Deere & Co.  Didn’t file tort before  PA’s 2-yr-statute of limitations expired.  Files suit for K + warranty in PA District Court (diversity jurisdiction).  Filed

diversity tort suit in Mississippi District Court (Deere did lots of business there, so

diversity + venue proper + personal jurisdiction).  Try to transfer tort suit back to PA

for convenience purposes.)

HELD:  Transfer OK – apply Mississippi Statute of Limitations

1.  If jurisdiction based on general (rather than specific) jurisdiction – modest limit in


Schutts applies (Mississippi court can’t use all of own principles re: tort law)


a.  BUT – Statutes of limitations are different b/c they’re procedural rules
2.  If Deere had moved for a transfer – apply transferor law (Mississippi)


a.  BUT – P’s are trying to transfer and lock in Mississippi law – doesn’t matter if



P. or D.


3.  1406:  Transferee law (b/c district chosen was improper)

Forum non Conveniens

A.  General Principles:


1.  Adequate alternative forum is sine qua nom (“w/out which not”) --- there must be available an



adequate alternative forum

2.  Not a constitutionally required doctrine – means states have no obligation to have FNC statute



a.  FNC assumes it’s constitutionally OK for a court to exercise jurisdiction



b.  Some states have, at times, prohibited FNC by statute



c.  Not constitutionally regulated (If a state has a FNC, need not look like federal FNC – but state




courts tend to follow federal versions pretty closely)


3.  “Adequate” alternative jurisdiction generally means “accessible” → means jurisdiction – not that the 



other court will apply the same law


a.  Call it “adequate” still b/c the court considers factors other than solely jurisdiction (e.g.,




strong showing of structural discrimination)


4.  If crucial factor is availability of adequate alternate forum – D’s have a powerful tool – D’s control



alternative forum for FNC purposes but not §1404 transfer



a.  D’s can waive personal jurisdiction; waive statute of limitation defenses



b.  Federal FNC applies only to courts of another country – otherwise use §1404 or §1406




1.  §1404:  Can only bring in place where might have been brought




2.  Can use FNC to expand # of eligible forums


5.  If adequate forum is influenced by D’s willingness to waive certain defenses/submit to another



jurisdiction, most courts either stay the litigation or grant a conditioned dismissal

The Erie Doctrine

A.  Background:  Swift v. Tyson:


1.  3 Types of Law:



a.  Federal law:  Based on the Constitution, federal statutes, or treaties.




1.  At that time, no judge-made federal law.



b.  General law:  (sort of like a natural law):  




1.  Applied uniformly by all civil courts, federal and state, in the U.S.




2.  Covered commercial subjects – like K’s, insurance, and negotiable





instruments.




3.  Neither jurisdiction conferring or supreme.





a.  If differed from state law, states didnd’t have to follow.



c.  State (“local”) law:  Non-federal, non-general




1. E.g, marriage, inheritance, and real property




2.  Particular rules of commercial law where departed from GL


2.  Swift v. Tyson:  Swift owned bill of exchange (written promise to pay) originally made



by Tyson to two other men, who had endorsed it to Swift.  Swift sued Tyson in fed



court for payment.  Tyson said two men hadn’t performed K in return for which he had



given the bill.  ISSUE:  Where a “remote endorsee” (Swift) took the bill free of an



underlying defense.   LOCAL N.Y. LAW:  Defense good against Swift.  GENERAL 



LAW:  Defense unavailable.  ISSUE:  Which law to follow?



a.  HELD:  Where state law deviated from GL, federal courts should follow GL

B.  The Response:  Erie R.R. v. Tompkins:


1.  FACTS:



a.  Tompkins walking along R.R. track (back to train).  Allegedly injured by protruding instrument




from train.  Accident occurs in PA.  Tompkins sues Erie in NY District Court.  



b.  Sued in NY b/c under PA law her was a trespasser – meaning lower duty for R.R. +




wanted use of GL (under Swift) b/c no PA statute as to that point.




1.  FED COURT:  Under Swift, if no state statute, use GL




2.  Judge in NY District Court may be more favorable b/c NY law more favorable


2.  HELD:  Must apply state law unless governed by U.S. Constitution, statute, or treaties – doesn’t



matter if state law is judge made or statutory:  “State law” includes state CL


a.  Sec. 34 of Federal Judiciary Act:  “The laws of the several States, except where the




Constitution, treaties, or statutes of the U.S. otherwise require or provide, shall




be regarded as rules of decision in trials at common law, in the courts of the 




U.S., in cases where they apply.


3.  REASONING:



a.  Point of diversity jurisdiction:  to diminish prejudice against D’s:




1.  System which allows forum shopping between federal and state courts (to get





GL rather than state law) is unfair.




2.  Problems of uniformity




3.  Discrimination by non-citizens against citizens (made EP impossible)



b.  State sovereignty – federalism argument




1.  We have law not b/c of natural law – it’s imposed by the government – where





not by the federal government then by state governments – no GL exists.




2.  Argument re: usurping powers reserved to the states is wrong – shortly after Congress





started using Commerce Clause to reach everything.



c.  Swift v. Tyson misconstrued Rules of Decision Act.




1.  Used to say “statute law” – but “statute” was struck out – meaning adopters





likely intended to include more than statute law.



d.  Separation of powers/fairness Argument:  Federal judiciary not empowered to create




rules in these areas, especially when those rules are available only to litigants who can




invoke the diversity J.


4.  What makes it a constitutional revolution?



a.  No branch of the federal gov’t has power to regulate every issue which comes before




the federal courts.




1.  Erie is a strange case to make this point.





a.  Erie presupposes that at some point there is a limit on Congress’






power to regulate.



b.  Court not unanimous on constitutional aspect


5.  Procedural vs. Substantive:  Justice Reed



a.  No doubt about federal power over procedure in federal courts – but line is hazy




1.  Procedural law is a function of jurisdiction – any case subject to federal





jurisdiction is subject to F.R.C.P.

C.  The “Outcome-Determinative Test”:  Guaranty Trust Co. v. York:


1.  FACTS:



a.  Suit in equity for fraud in District Court based on diversity.  GT pled statute of limitations




(state).  York wanted to rely on federal doctrine of laches.  District Court granted SJ




for GT (using N.Y. rule).  Appellate Court reversed (federal rule).


2.  DEFENSE:  N.Y. rule should apply  (statute of limitations applied same to both actions at law



and equity)


3.  YORK:  More flexible federal doctrine of laches should apply in equity (b/c federal treats actions



at law and equity different – more flexible in equity)



a.  Maybe Erie doesn’t apply in equity:  Probably not, b/c doesn’t work w/ theory that




there are some things feds can’t get to. – Forum may not be able to apply own law




b/c not enough contacts (see Shutts)


4.  HELD:  Use N.Y. Rule


5.  PROCEDURE vs. SUBSTANCE:



a.  Federal Court as another court of the State:




1.  When diversity case, it’s a federal court adjudicating state-created right solely b/c of





diversity --- can’t afford recovery if right to recover is made unavailable by the 





State.




2.  Can’t substantially affect the enforcement of the right as given by the State.




3.  Erie:  Intent was to insure that in cases where federal court is exercising J solely





b/c of diversity – the outcome of the litigation in the federal court should be




substantially the same, so far as legal rules determine the outcome of a litigation,




as would be if tried in a State court


b.  Don’t ask if Substance or Procedure – looks at the theory behind Erie: want same outcome.


****this is a very strong reformulation of Erie****


6.  PROBLEM w/ THIS TEST:


a.  Something peculiar about statute of limitations defense:




1.  State of forum is free to apply own period of limitations (p. 506 dissent)





a.  **In Conflicts of Law: Procedural vs. Substantive was debated for 






years – statute of limitations was deemed procedural
D.  Another Reformulation:  The Byrd Balancing Test:  Byrd v. Blue Ridge Rural Electric Cooperative:


1.  FACTS:



a.  Byrd employed by construction company that had K w/ BRREC to construct lines.  Injured.




Wants to sue BRREC.  State’s Worker’s Com. Statute limits liability of employers (bars




suits for tort).  Looking for 3rd party liability.  ISSUE:  Is BRREC a 3rd party tortfeasor OR




a “statutory employer” w/in Workers’ Comp. suit.


2.  WHY SUE IN FED. COURT?



a.  S.C. had unfavorable precedent:  Judge, not jury, decides whether owner is a statutory 




employer (did BRREC hire the construction company who hired Byrd to do own




work it normally has own people do – a question of fact).



b.  In federal court, might find due to 7th Amendment – jury must decide this question of fact.


3.  HELD:  This is an exception to Erie – apply federal rule


4.  REASONING:  (Brennan)



a.  Respect for state created rights and obligations (Erie reasoning)




1.  Is this an integral part of the state statute? (“bounded-up test”)




a.  Here:  No – way in which these disputes are resolved (by judge or jury) is






not an integral part of the statute limiting liability.





b.  Need more of a clear statement, e.g.,: “…no recovery…unless judge has






first decided…”





c.  EXAMPLE:  Under FELA, specifically insist on right to jury trial






when injured worker brings case.  Dice v. Akron R.R.


b.  Post-Erie policy (Byrd):  Federal courts should conform as near as may be – in absence of other




considerations – to state rules




1.  BUT – there are federal affirmative countervailing considerations – outcome isn’t





the only consideration:  Balance impace on outcome w/ countervailing





considerations





a.  Historical federal practice:  Federal system is an independent system – an






integral part is the manner in which it distributes functions between






judge and jury.






1.  “Influence” of 7th Amendment, even if case doesn’t actually involve 7th


c.  Can’t disregard York:




1.  Outcome determinativeness




a.  Can reduce degree of disparity in likely outcome of something like this – e.g.,






by controlling jury instructions, etc.

ERIE Reformulation:  Procedure vs. Substance → Outcome determinative Test → Balancing/Bound up Test***


5.  The Byrd TEST:



1.  Integral part of the state statute



2.  Importance of the federal interest



3.  Outcome determinativeness

E.  The Federal Rules of Civil Procedure – Hanna v. Plumer:


1.  Hanna v. Plumer:



a.  FACTS:




1.  Hanna is OH citizen.  Has accident in SC.  Osgood was MA citizen who died. 





Hanna brings suit in MA district court against Osgood’s executor.  Suit for





negligence.  Diversity of citizenship exists.  (NOTE:  Under current law,





diversity of citizenship depends on decedent party).



b.  ERIE PROBLEM:




1.  Conflict re: service of summons.  MA law required to serve executor personally w/in





1 yr. of executor filing bond.  Hanna commenced action in timely fashion – but





served process in accordance w/ F.R.C.P. 4(d)(1) by leaving w/ executor’s wife





at his residence.  Plumer alleges Statute of Limitations passed b/c not served in 





right way.



c.  STATUTE OF LIMITATIONS:




1.   State statute binding on federal court (despite that states can use own statutes) –





Guarantee Trust




2.  COURT:  A service problem – not statute of limitations.



d.  HELD:  Federal rules governing what counts as service apply.



e.  PART 1:  Sheer dicta:  If no F.R.C.P.




1.  Doesn’t mention “bound-up” test




2.  Passes directly to “outcome determinativeness” test:  If follow state practice, case over.





If follow federal, case goes on.  Clearly it will effect “outcome” in a sense – but 





there must be more than this:





a.  Shouldn’t be concerned simply w/ potential impact on outcome:






1.  Twin aims of Erie:







a.  Forum shopping – would anybody make a choice of forum








based on this rule?







b.  Avoidance of inequitable administration of the laws



3.  Unlikely Hanna chose fed court just for service of process rules



f.  PART 2: [4(d)(1) is not 4(e)(2)]:




1.  Federal rule of civil procedure controls unless in enacting the rule the drafters





violated the Rules Enabling Act (by making a substantive rather than 





procedural rule)




a.  TEST:  Rational Basis






1.  “For the constitutional provisions for a federal court system carries w/







it congressional power to make rules governing the practice and 







pleading in those courts, which in turn includes a power to 







regulate matters which, though falling w/in the uncertain area







between substance and procedure, are rationally capable of







classification as either.” --- Very Easy Test

2.  BUT – must be cautious in interpreting a F.R.C.P – narrow construction


a.  Walker v. Armco Steel:  Court earlier in Ragan v. Merchant’s Transfer decided if you had a




case where state law required action be commenced w/in period of time + defined




commencement to be filing + service of process →→ 




1.  HELD:  Would be outcome determinative to say in federal court we determine





commencement to be filing (not service)




2.  WALKER:  State requires complaint + service.  Diversity suit.  Complaint filed but





service not completed.  F.R.C.P. Rule 3 says commenced when complaint filed.

a.  HELD:  B/c there’s so much muscle behind an express rule of federal 

procedure-- Court will be cautious in interpreting them.






1.  Even though Rule 3 talks about commenced – that’s not clear.






2.  Unless Congress tells us otherwise – we’ll adopt a deferential to state 







interests reading of Rule 3.  Don’t want to assume Congress is







going to overrun state rules unless have to.



b.  Gasperini v. Center for Humanities:  P’s spent time in Central America.  Took 5,000 slides.




Center given 300.  Center used 110 in video.  Agreed to return.  Lost the pictures.  Sue




in District Court.  P’s expert witness testified “industry standard” = $1,500 per lost




transparency.  Jury awarded $450,000.  Appeals court, applying N.Y. law, vacated $.




N.Y. Law: If award excessive/inadequate/deviates materially from reasonable.  Said only




$100,000.  HELD:  OK





a.  D.C. can apply N.Y. law but appellate court can only review “deviates





materially” for “abuse of discretion”



1.  ISSUE:  Where N.Y. law governs the claims, does N.Y. law supply the test for 





appellate review?  Esp. in this case – is it reconcilable w/ 7th Amendment?




2.  CHOICE OF FORUM:  Diversity – so in federal court. → Out of state P not required




to invoke jurisdiction based on diversity




3.  This basically turns the appellate court into an administrative agency (OAKLEY)




4.  REASONING:





a.  (Ginsburg):  N.Y. law is substantive – if there was a statutory cap, this answer






would not be a problem.




5.  DISSENT (Scalia)





a.  Undermines Jury – this is a question of fact – only set aside if jury acted






on gross mistake of facts/proper influence, etc.





b.  Role of reviewing size of jury verdicts in fed court is matter of federal law





c.  This standard disrupts the federal system --- federal policy against allowing






state rules to disrupt the judge-jury relationship in fed court




d.  N.Y. Rule makes federal judges determine de novo amt. of $ -- takes away






from jury entirely (b/c if “deviates in any degree from the proper measure






of compensation…”)


3.  RULES:


a.  F.R.C.P. control over inconsistent state rules



1.    Flows from principle of supremacy of federal law + Rules of Decision Act.



b.  F.R. Appellate Procedure also control over inconsistent state rules


c.  F.R. must be valid and applicable



1.  Validity:  Must be procedural – can’t be re: substantive rights





a.  Court has never struck down an F.R.C.P.




2.  Applicable:  May not be in right scope (Walker)



d.  No applicable F.R.C.P.:




1.  Use either “outcome determinative” test (York) or “balancing test” (Byrd)





a.  Comes up in different forum non conveniens practices

F.  Procedural vs. Substantive: (in federal courts)


1.  HELD to be “substantive:

a.  Statute of Limitations (for Erie purposes): Fed courts apply state statutes (Guaranty


Trust) – though states can apply own statutes.

b.  Tolling Provisions:  bound-up w/ statute of limitations – so feds apply state unless burdens


the federal claim

c.  State “relation back” rules -- 


d.  Where state law requires service of summons w/in statutory period (Walker v. Armco Steel)

e.  Res judicata + related doctrines:  Determined by the court that issued the judgment

f.  Choice of law rules:  (Klaxon)

g.  Interpretation of contracts


2.  Procedural Issues governed by federal law:



a.  Issues governed directly by FRCP



1.  Federal rule need not be in “direct collision” w/ state law to apply – only must be





sufficiently broad to cover dispute.




2.  Interpret FRCP to avoid conflict w/ important state interests or regulatory policies





(Gasperini)



b.  Pleading rules (generally fed law governs)



c.   Right to jury trial



1.  But – fed court will use state rule for reviewing a jury’s damages awards





(Gasperini)



d.  FNC – where alternative forum is in a foreign country

G.  Oakley’s Methodology for Resolving Erie Problems:

· True Erie problems only arise when in federal court solely b/c of diversity
1.  Is the issue clearly one of substantive law?


a.  If so, state law must control under the constitutional principles of Erie
2.  If the issue is not clearly one of substantive law:  Is the federal rule mandated by federal


legislation or merely by the decisional law of the federal courts?  (e.g., such as the


Constitution, Act of Congress, or formally enacted Federal Rule vs. rule followed by


federal courts as matter of custom and precedent)


a.  If yes (legislatively imposed rule) – Hanna requires federal court to follow it.



1.  Rule that is not “clearly substantive” is “arguably procedural” – hence w/in




constitutionally valid scope of federal legislative power.


b.  If no – federal rule is merely customary or CL

3. If not statutory:  Is the state rule “bound up” w/ the definition of rights and liabilities


under the state substantive law governing the case

a.  If yes (state rule is “bound up” w/ state substantive law) – Byrd says state rule must



control in the federal diversity case.


b.  If no – Step 4

4.  If not bound up:  Is the disparity between the federal and state rules one which might 

foreseeably influence litigants’ choice of a federal forum instead of a state forum, so


that application of the federal instead of the state rule might jeopardize the “twin aims

of Erie” (avoidance of forum shopping + avoidance of the inequitable administration of


the law)


a.  “Foreseeable Influence”:  Requires a prospective assessment of the outcome-determinative



impact of application of the federal rule instead of state rule



1.  If hypothetical state litigation went forward w/ state rule + federal litigation goes




forward w/ federal rule, so that any impact on outcome would occur despite




compliance w/ each rule – is it likely that the results of the federal litigation




and the hypothetical state litigation would vary?


2.  Is any such foreseeable variance in the outcome b/c of the different federal and




state rules in issue of sufficient significant that it would be likely to affect




choice of forum.?


b.  If no – unlikely to affect choice of forum – adhere to federal rule


c.  If yes – chose federal forum simply to benefit from federal rule – go to Step 5.


5.  Byrd:  Must balance degree to which difference in outcome might influence litigants’



choice of federal forum balanced against “affirmative countervailing considerations



of ‘federal policy’



a.  Uniformity of outcome (Erie policy) --- offset by --- Goal of uniformity of federal




procedure (Hanna) 




1.   Even if no other countervailing federal interest, federal court should not 





defer to state rule unless federal rule’s foreseeable influence on choice





of forum is substantial.



b.  If federal rule’s foreseeable influence on choice of forum --- substantial enough – 




outweighs federal interest in uniformity of procedure --- may still be other




countervailing federal interests – which will on balance outweigh the




“twin aims of Erie” – and require adherence to federal rule.




1.  E.g., “federal policy of favoring jury decisions of disputed fact questions





(Byrd)

“Reverse Erie” – Federal Law in State Courts
A.  State courts are required to hear federal causes of action:


1.  “Madisonian Compromise”:  State courts were the default courts


2.  Testa v. Katt
B.  State must defer to federal procedure if so connected w/ federal policy:

1.  Dice v. Akron, Canton & Youngstown R.R. Co.


a.  FACTS:




1.  FELA case.  Issue was whether a release was valid.  ISSUE:  Under OH law





a judge would decide this question of fact (fraud).  Under federal practice,





it would go to a jury.



b.  HELD:  Right to jury trial is integral part of FELA – it’s guaranteed by statute


2.  Felder v. Casey: Notice-of-claim requirement in §1983 case



a.  FACTS:




1.  P. brought federal civil rights claim in WI state court under §1983 against City





of Milwaukee + police officers.  In suits against municipalities, WI courts





apply notice-of-claim requirement:  P. must, w/in 120 days of incident,





notify city of a claim + intent to hold city liable.



b.  HELD:  Notice-of-claim requirement unduly interfered w/ operation of 42 U.S.C. §1983




1.  Effectively imposed a de facto 120-day statute of limitations (§1983 claims usually





around 2 years)




2.  Unnecessary burden

3.  Johnson v. Fankell:  Interlocutory appeals not normally OK in state court:



a.  FACTS: 




1.  Civil rights suit in ID state court under §1983.  State officials asserted federal





“qualified immunity” defense.  Trial court rejected.  D’s tried to take





interlocutory appeal.  ID Supreme Court refused to hear it b/c not a “final





judgment” under ID law.  In federal court, D’s can take interlocutory 





appeals on qualified immunity rulings in §1983 cases.



b.  HELD:  No have to give interlocutory appeal




1.  Something as fundamental as the restructuring as the operations of its courts –





would show lack of respect to state system.

C.  Ascertaining State Law:


1.  If federal court makes mistake on issue of state law – if not corrected on direct appeal, won’t



get directed (Can’t use Rule 60(b))    -----------If you are litigating in a federal forum – take


the imperfections of the federal system as you find them:



a.  DeWeerth v. Baldinger:  Paintings pilfered from German residents during War.  Made minor




fuss – filed claim + inquiries.  Gave up w/in few yrs post-War.  Heir of family finds 




painting in gallery catalog.  Proceedings to ascertain owner.  Demand on owner.  N.Y.



Law: Statute of Lim for recover of lost chattel runs form date of theft if recovering from




Thief, but only from date of demand for return if recovering from 3rd party (so timely




under N.Y. law).  District Court orders recovery.  Appeals Court reverses.  Holds under



N.Y. law there is a duty of due diligence if property lost.  HELD:  No suit b/c violated




due diligence.




1.  SUBSEQUENT PROCEEDINGS:  State court makes clear no due diligence rule.





P. files under F.R.C.P. 60(b) (“any other reason of equity and justice”) to vacate.





Trial judge vacates.  Appeals reverses – reinstates judgment based on wrong law.



b.  DeWeerth knew by filing in fed court that a fed judge would decide state law – if he




gets it wrong – too bad.


2.  If judgment still open for appellate review – may be able to get remand


a.  Thomas v. American Home Products:




1.  11th Circuit decided based on GA law → after decision but before cert. filed →





GA Supreme Court decision made clear 11th Circuit wrong → Court granted





cert. → Vacated  + remanded for reconsideration


3.  Federal courts apply state choice of law rules – which can make things ugly (Klaxon v. Stentor



Electric Mfg. Co)



a.  Could lead to situation where NY federal court trying to think what CA courts would




think on an issue that CA courts hadn’t considered yet.  Nolan v. Transocean Air




Lines


4.  No deference to decisions of District Court on questions of state law


a.  But, court will consider, give weight to.


5.  Special Problem:  If fed law in state court, there’s opportunity for correction by fed court –



but not vice versa

6.  Devices to obtain authoritative determinations by state courts:



a.  Certification:




1.  Most state courts will answer questions of state law “certified” from federal





court  - but it’s discretionary – both the asking and accepting





a.  More likely to certify when:






1.  Issue is one of first impression






2.  Involves questions likely to recur






3.  Raises a question that has generated conflicting decisions elsewhere





b.  If state statute so vague state courts would have problems too – certification






may be inappropriate.




2.  Not all courts certify at trial level – in CA, it’s at the 9th Circuit



b.  Abstention




1.  Pullman:  State law is uncertain + decision on state law grounds may permit





federal court to avoid deciding a federal question





a.  Federal court still retains jurisdiction




2.  Burford:  Where erroneous decision on state law would disrupt complex state





regulatory scheme, such as regulation of oil drilling in TX




3.  Thibodaux:  State law is unsettled in an area of particular local concern, such





as eminent domain proceedings for condemnation of real property




4.  Younger:  Federal court won’t enjoin pending state criminal prosecution unless





(a)  Bath faith , (b) Patently unconstitutional (c) Other unspecified reasons

Federal Common Law

1.  Erie makes it sound like if no statutory law – then state law applies --- but he only means in diversity cases


--- there is no federal general common law BUT


a.  Hinderlider v. La Plata River & Cheery Creek Ditch Co.:  Interstate water case.  CO and NM both



situated on La Plata River.  CO upstream, closer to mountains.  Issue:  Can CO divert water to



detriment of NM.  Should they apply NM or CO water rights law?



1.  ANSWER:  Federal common law – Law that federal courts can make




a.  If problem w/ applying state law + no federal law – court creates federal common law
2.  Clearfield Trust:  Whether federal gov’t delayed too long in notifying banks that accepted $20 from forger –


now U.S. trying to get $ back form Trust Co. that guarantee the check from forger.  Under PA state


law would  = undue delay.


a.  Not a true Erie cases b/c jurisdiction based on fact that United States is a party

b.  Congress can create Banks – but also rights and liabilities re: bearers of federal paper, etc. --- Can’t



use PA law – so use federal common law.
