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CHOOSING THE PROPER COURT
· 4 requirements must be met before a suit can be brought in a particular court

· territorial jurisdiction

· subject matter jurisdiction

· venue

· ability to withstand a motion to dismiss for forum nonconviens.
· 2 types of jurisdiction:

· Specific jurisdiction:

· When there is a nexus between the D, the forum, and the cause of action.

· General jurisdiction:

· When the contacts are continuous and systemic such that the D could be sued on any claim in that forum, not just on a claim arising out of the cause of action.

· Bases for Personal jurisdiction/Jurisdiction over Individuals.  You need 2 things for jurisdiction: Power (which is derived from presence, consent, or domicile) and Notice (BUT NOTE: A long-arm statute is also needed in addition to the constitutional minimum.)

· Power. 

· Presence within the state gives the court power.

· State(s power extends to its borders.

· Pennoyer v. Neff (1877): (Forced land sale in Oregon of a CA resident)

· Process from the tribunals of one state cannot run into another statute, and summon parties there domiciled to leave its territory and respond to proceedings against them

· IMPORTANCE: Sets out a territorial notion of jurisdiction that we still have, but have been moving away from.

· For in rem jurisdiction (brought against a thing): presence of property is sufficient, but can only act upon that property.

· for in personam jurisdiction (brought against a person): presence of the person within the jurisdiction.

· But Pennoyer holds that the property must be attached (as a form of notice) at the start of the action 

· Presence is sufficient, even if the out-of-state individual visits the state only briefly.

· Burnham v. Superior Court (1990): (divorce proceedings where process was served on the NJ resident husband when visiting children in CA; deemed sufficient)

· RULE: So long as the D voluntarily travels to the forum state, and is served while there, that state will have personal jurisdiction over him in virtually all instances, even though the D may have no other contacts w/ the state. 

· RULE: (Tag, you(re it.(
· airplane/air-space case.  Grace v. MacArthur.
· Minimum contacts with the forum state are sufficient.

· International Shoe v. Washington (1945) (Sued DE Corporation for payment of WA unemployment taxes; DE Corp said WA had no personal jurisdiction; specific jurisdiction case).

· RULE/TEST: Minimum contacts analysis. For jurisdiction, D must have had certain minimum contacts with the forum state, such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.

· If you are operating in the state and getting protection from the state(s laws, you can be sued in the state.  Tit-for-tat idea.

· Examples of minimum contacts: a visit; an effect that is caused (Calder v. Jones); an object that is sent; etc.

· The (fair play( notion may include an estimate for the inconveniences( which would result to the corporation from a trial away from its (home(.

· Type of jurisdiction

· General ( (continuous; systematic( contacts/presence such that D can be sued for anything..

· e.g., presence; domicile; residence; doing business in a state

· Specific ( exists when the contacts with the forum are related to the dispute sought to be adjudicated.  One contact that is related to the cause of action.

· e.g., an act done in a state (must be related to the cause of action); causing an effect in a state by an act done elsewhere

· NOTE: P is not guaranteed her geographical forum choice when minimum contacts are present; there must be proper venue and the forum must not be too inconvenient.

· World-Wide Volkeswagen v. Woodson (1980): (Car purchased in NY; P was moving to Arizona; accident occurred in OK; P sues WWV in OK for product liability).  NOTE: Kupfer believes that WWV was wrongly decided.

· Foreseeability: Is the D(s contact and connection with the forum state such that s/he should reasonably anticipate being haled into court there?

· HOLDING: OK does NOT have jurisdiction b/c the petitioners have no contacts with OK.

· The fact that the car was mobile is not sufficient.

· The mere fact that the user brought the car to OK is not sufficient to hale the D into court in OK.

· NOTE: But if the D shipped the car to OK, that would be different.  Asahi.

HOW TO DO A PERSONAL JURISDICTION ANALYSIS: 

· RULE/TEST from WWV to determine jurisdiction ( minimum contacts such that exercise of jurisdiction would not be inconvenient w/ fair play and substantial justice.  2 parts.

· First you do a minimum contacts analysis ( e.g., Look for an intent/purposeful availment to send the product into that state.

· Where they marketing to OK? Were they soliciting business in OK?  Was the (contact( accidental (e.g., released it in Thailand, didn(t know it would end up in California).

· Second, look at fair play and substantial justice which means weighing 1) the burden on the defendant against 2) four factors
· the forum state(s interest in adjudicating the dispute

· (the application of the state(s own laws; victims within the state/citizens within its state);

· the P(s interest in obtaining convenient and effective relief

· (Convenience; cost; efficiency; effectiveness)

· the inter-state judicial system(s interest in obtaining the most effective resolution of controversies 

· (a complicated interest of the different ways that the same issue might be decided in more than one state.  This is a procedural interest ( if there are two trials, do we have collateral estoppel problems?  two verdicts?)

· the shared interests of the several States in furthering fundamental social policies 

· (That there be a place for recompense for tort damage; tort feasors are held to answer somewhere; substantive law; how would effect the law of torts, damages, etc.)

· NOTE: Burger King v. Rudzewicz (1985) (Fla Corp sued MI franchiser in Fla court; court found jurisdiction) used the factor test from WWV and made it explicit.

· The rule is to decide on a case-by-case basis, w/ explicit use of the factor test.

· In this case, the (constitutional touchstone( is whether D purposefully established (minimum contacts( in the state.

· Burger King v. Rudzewicz (1985) (dispute between MI individual and FLA corp over franchise contract)

· HOLDING: The contractual relationship is sufficient to establish minimum contacts.

· existence of the contract; prior and contemplated future consequences; terms of contract; parties actual course of dealing.

· D was not (unfairly surprised( by having to defend in Fla.

· RULE: Purposeful conduct.  Contractual relationship is an important indicator of minimum contacts.

· Asahi v. Superior Court  (1987; cb p. 253) (tire valves manufactured in Taiwan and put into the stream of commerce; tire explosion in CA ( tort claim).

· ISSUE: is there a point in the minimum contacts analysis where it becomes unreasonable to hale the D?  Yes.

· RULE (plurality opinion): Minimum contacts must be based upon an act by the D.  Merely putting the tire valves into the (stream of commerce( and allowing them to (wash up( in California is not sufficient to hale D into CA state court.

· There must be (purposeful conduct( or (purposeful availment( ( a targeting of California as a market ( to hale D into court.    Mere awareness that the goods would end up in CA is insufficient.

· What would be sufficient?

· advertising in CA; designing the product for the CA market; etc.

· Look at the burden on the D ( if the D was (purposefully availing( himself of business opportunities in the forum state, then it(s not much of a burden for him to defend there.

· NOTE: Asahi was decided 5-4 (with the minority wanting to see (stream of commerce( indicating jurisdiction).  A current case could come out differently.

· Similar cases

· Gray v. Amercian Radiator (1961) is a similar (stream of commerce( case where it came out differently ( i.e., stream of commerce was deemed sufficient to hale the D into court.

· Kupfer said that American Radiator was not overruled b/c Asahi was a plurality opinion.

· Kupfer said this decision can be reconciled with Asahi and WWV.
· WWV said that jurisdiction is permissible over a corporation that (delivers its products into the stream of commerce w/ the expectation that they will be purchased by consumers in the forum state(
· Hypo: ad attached to e-mails that were then sent everywhere.

· Similar to Asahi.  No jurisdiction.  No intent for them to go there.

· Stomp v. NEATO (handout) (created an internet store)

· Creating an internet store (or having a 1-800 number) is akin to targeting a particular market.

· There is jurisdiction.

· RULE w/r/t internet cases: if you do business on the internet, that(s enough to get jurisdiction anywhere.  You have (purposefully availed( yourself of customers in the forum state.

· On the internet cases: Purposeful availment is the key.

· Kolko v. Superior Court (Child support case between a CA mother and a NY father)

· HOLDING: A CA court cannot exercise in personam jurisdiction over a non-resident, non-domiciliary parent of minor children domiciled in the state, absent a (purposeful act(.

· NOTE: It matters what kind of case it is (e.g., family law) to the finding of (purposeful act.(  Here, sending a daughter to California was not deemed a purposive act, probably for public policy reasons (we want to encourage divorced parents/children to get along).

· But remember from Burnham that physical presence is always sufficient.

· NOTE: P can use discovery to try to establish minimum contacts.

· Insurance Corp of Ireland v. Compagnie Des Bauxites de Guinee (1982; cb 352) (Insurance case; D argued lack of personal jurisdiction; P wanted discovery to show jurisdiction).

· D could always refuse to submit and risk a default judgment

· But if it does this, it could not appeal on the merits.

· By submitted to the court for the limited purposes of challenging jurisdiction, the D agrees to abide by the court(s determination on the issue of jurisdiction.  That decision will be res judicata in any further proceedings.

· HOLDING: There is adequate jurisdiction to use FRCP 37 (discovery sanctions) for the court to compel discovery on the issue of jurisdiction.

· NOTE: This case could not have come out differently; if it had, there would have been a substantial curtailment of the power of the courts, as D(s would simply assert no jurisdiction and there would be no way by the P to challenge that assertion.

· Effects in the forum state are sufficient.

· Calder v. Jones (1984) (Actress living in CA sues paper published in FLA in CA state court, arguing that the effects of libel were felt in CA; Supremes say there is jurisdiction)

· The Effects Test: The D aimed his libel at California ( and the effects of it were felt there.

· Keeton v. Hustler Magazine (1984) (libel suit filed in NH b/c that(s the only place where the SOL had not run; P was in NY; D was an Ohio corp w/ principal business in CA, but sold 15,000 mags in NH).

· Rule: Effects are sufficient; D purposefully availed itself of the NH market.  

· Rule: No minimum contacts analysis required for the P; only for the D.

· Panavision v. Tepin (note 7, p. 274)(cyber-squatter sought to extort $ for domain name)

· The effects were directed into the forum state through the extortion demand; therefore, there is jurisdiction.

· Summary: 9th Circuit test for specific jurisdiction from Ballard v. Savage (p. 5):

·  3 part test
· Purposeful availment/Minimum Contacts: The non-resident must do some act or consummate some transaction with the forum or perform some act by which he purposefully avails himself of the privilege of conducting activities within the forum, thereby invoking the benefits and protections;

· This is satisfied if the D has taken deliberate action within the forum state or if he has created continuing obligations to forum residents.

· But-For Connection: the claim for specific jurisdiction must be one which arises out of or results from the defendant(s forum-related activities;

· The test for general jurisdiction is continuous and systematic contacts

· Reasonable: the exercise of jurisdiction must be reasonable (with the burden on the D), as determined by the 7 Core-Vent reasonableness factors (these factors are on p. 8 of Stomp v. Neato)

· The extent of the D(s purposeful interjection into the forum state(s affairs.

· The burden on the D of defending in the forum

· the extent of the conflict with the sovereignty of the defendant(s state

· the forum state(s interest in adjudication the dispute

· the most efficient judicial resolution of the controversy

· the importance of the forum to P(s interest in convenient and effective relief; and

· the existence of an alternative forum.

· NOTE w/r/t 9th circuit: There(s lots of public policy stuff here that the court itself gets to decide.

· NOTE w/r/t 9th circuit: These factors pull back the open-ended nature of the Calder v. Jones effects test (
· If the effects of an act in Florida were felt in California, that is sufficient to give California courts specific jurisdiction ( the D(s conduct was (expressly aimed( at California (cb p. 230).

· NOTE w/r/t 9th circuit: The court itself is using these factors to limit specific jurisdiction.

· Consent can give the court power.

· A party(s actual or implied consent gives a sufficient (contact( to authorize personal jurisdiction.

· Statutes in a number of states have provided that a non-resident who perform certain acts within the state is thereby deemed to consent (impliedly( to the jurisdiction of the local courts w/r/t any lawsuits arising out of those acts.  E.g., Foreign corporations and non-resident motorists are deemed to have consented to in personam jurisdiction.

· Hess v. Pawloski (1927) (Out of state driver case; Massachusetts law had established (constructive consent( to suit for out-of-state drivers in MA)

· RULE: The state can put a (constructive consent( condition on out-of-state residents operating in MA (putting non-citizens on equal footing with citizens).

· NOTE: Service is on a designated state official, w/ registered mail service on the D himself.

· Modern trend in motorist cases is to reject (implied consent( in favor of the state(s right to use their police power.

· NOTE ABOUT (SPECIAL APPEARANCES(: The D in Hess could appear in MA as a (special appearance( to contest the state(s jurisdiction, and not subject himself to personal jurisdiction.  But there is no (special appearance( in Federal courts.

· Consent by Contract: Forum selection clauses are OK

· Carnival Cruise Lines v. Shute (1991) (Couple from WA took a cruise, suffered injury, sought to sue in WA, but they had signed a forum selection clause that binded them to try their case in FLA.  Supremes enforced the clause.)

· HOLDING/RULE: Forum selection clauses are good and dispositive, subject to judicial scrutiny for (fundamental fairness.(
· Here, it(s fair b/c 

· Cruise line wants to centralize its litigation.

· It has lower prices accordingly

· D is in FLA and many of its cruises depart from there; there is no indication that D chose this forum to make it inconvenient for P.

· RULE: Jurisdiction over a party can be exercised by virtue of his consent, even if he has no contacts whatsoever with the forum state.

· Very pro-corporate defendant opinion.

· NOTE: On choice of law, they would apply the forum state(s law (Florida), not Washington law.

· Residence or Domicile can give the court power.

· We didn(t do much about this.

· See peeping tom case.

· Entering into a Contract w/ Someone in the State (not sufficient at the time of Pennoyer; is sufficient now).

· See Burger King
· Absent plaintiffs in a class action: Does a state court have jurisdiction over absent plaintiffs?

· Phillips Petroleum v. Shutts (1985) (lease conflict between people owning a royalty interest in leases being exploited by Phillips; Suit filed in Kansas state court; 28,000 members in the class w/ fewer than 1,000 living in Kansas.  0.25% of the leases were on Kansas land; action was brought in KA state court.)

· D claimed that those Ps who were not Kansas residents were not properly class members.  The court rejected this argument.

· RULE: Minimum contacts requirements do NOT apply to P classes.  Rather, there are some safeguards which must be observed before absent class members are deemed part of the class and thus bound ( minimal procedural doe process protection
· notice and an opportunity to be heard: Must follow the Mullane std.

· You must attempt actual notice; but for those whom notice is not received, they are still probably bound, per Mullane, if there is publication.

· Opt-out provision.  NOTE: it(s not an affirmative (opt-in( std.

· Adequate representation.  Per Hansberry v. Lee.

· RULE: Minimum contacts requirements do apply to absent Ds.  It is a different rule from Absent Plaintiffs.

· There is too much at stake.  D(s face significant liability.  Accordingly the SC is unlikely to hold that absent Ds may be bound if they do not have minimum contacts w/ the forum, and minimum contacts are required.

· NOTE: Objecting to Jurisdiction: 

· FRCP 12(b)(2): Personal jurisdiction.  Must object to lack of personal jurisdiction respectively at the beginning of the lawsuit; otherwise, s/he will be deemed to have waived these objections.

· FRCP 12(b)(1): Subject matter jurisdiction.  Can never be waived.  Can be raised at any time.

· NOTE: There is no special appearance in the FRCP ( once you show up to contest jurisdiction and lose, you are in the lawsuit.  (but some states allow special appearance.)

· Insurance Corp of Ireland v. Compagnie Des Bauxites de Guinee (1982; cb 352) (D argued lack of personal jurisdiction; P wanted discovery to show jurisdiction).

· By submitted to the court for the limited purposes of challenging jurisdiction, the D agrees to abide by the court(s determination on the issue of jurisdiction.  That decision will be res judicata in any further proceedings.

· ONCE YOU HAVE ESTABLISHED PERSONAL JURISDICTION OVER THE D, MUST BE AWARE OF OTHER CONCERNS.

· Overlap between jurisdiction and choice of law.

· Forum nonconveniens ( the forum is not convenient. 

· Discretionary

· Subject matter jurisdiction

· Notice

· Constitutional Minimum: Notice must be (reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them the opportunity to present their objections( and (the notice must be of such a nature as reasonably to convey the required information ... and it must afford a reasonable time for those interested to make their appearance( (this is from Mullane v. Central Hanover Bank)

· Mullane v. Central Hannover Bank and Trust (Bank wants to settle claims vis-a-vis a trust with everyone; did they give proper notice? No.)

· RULE: The constitutional requirements of notice are notice

· reasonably calculated to apprise interested parties

· I.e., Must look at substitutes for notice.

· When parties address is not known, OK to use publication;

· No need to reach them all, b/c the response of some will represent them all.

· When parties address is known, must use mail.

· which affords parties an opportunity to present their objections.

· which allows for a reasonable time for those interested to make their appearance.

· which conveys the required information.

· NOTE: the requirement is the same for in rem or in personam.

· Service of process ( the requirements are outlined in FRCP 4(c).

· Long-arm statutes

· RULE: A court will not find in personam jurisdiction unless there is statutory authorization for it in the form of a long-arm statute.  The (long-arm( statute asserts the state(s authority to reach across state lines.

· States can limit their jurisdiction, and it varies.  Examples.

· CA allows jurisdiction as far as the constitution allows.

· NY limits and enumerates when its courts will have jurisdiction.

· Bensusan v. King (1997; cb p. 267)(NY jazz club seeks to shut down a MI jazz club advertising on the internet)

· Case dismissed b/c it didn(t meet the state(s long-arm statute.

· Not a tort in NY b/c creating the web site was in MO, and b/c there was no substantial revenue derived from interstate commerce.

· HOLDING: If there is no authorization under the long-arm statute, no jurisdiction, and the case is dismissed.

· RULE: Federal courts will exercise jurisdiction over out-of-staters only if the long-arm statute of the state where the district court sits would reach the out-of-stater in a similar case, unless there is a federal statute which specficially allows a broader reach (e.g., anti-trust, bankruptcy, etc.)

· Omni Capital v. Rudolf Wolff (1987; cb p. 276) (CA resident wants to sue 2 Brits for securities violations)

· RULE: There must be a basis for the D(s amenability to service of summons, and since the Commodities Exchange Act does not provide for a service of summers nationwide in a private cause of action, there is no basis to do so.

· US Supremes refuse to create a judicial remedy when the Congress has not done so itself.

· NOTE: This is no longer the rule.  FRCP 4 was amended in 1993 w/ FRCP 4(k)(2) to provide w/r/t foreign Ds for the aggregation of contacts between the D and the United States as a whole.

· But NOTE: This is allowed only in cases where the claim arises under federal law and where there is no state that can exercise jurisdiction over the D.

· Bases for in rem or quasi in rem jurisdiction over things: How do you get presence?

· In rem actions are ones which do not impose personal liability on anyone, but rather seek to affect the interests of persons in a specific thing (or res).

· Quasi in rem actions are ones in which it would have been in personam if jurisdiction over the D had been attainable.  Instead, property or intangibles are seized not as the object of litigation, but as a means of satisfying a possible judgment against the D.

· Quasi in rem jurisdictions are generally for money damages ( selling the property or garnishing the debt.

· Example from class: car repossession when the D is out-of-state.

· NOTE: Quasi in rem has been dispensed with by Shaffer v. Heitner (1977).

· Pennoyer v. Neff (see above)

· RULE: Presence is sufficient.  If P had attached the property at the outset of the lawsuit, there would have been jurisdiction.

· Harris v. Balk (1905; Prof says that this was a bad case that Shaffer had to fix) (secondary debt attachment)

· HOLDING: jurisdiction could be exercised quasi in rem over a debt owed to a D, if personal jurisdiction could be obtained over the D(s debtor.

· RULE: You can use the D(s interest in real property to hale him into court.  If you have the D(s property, you have him.  This meets the requirements of Pennoyer.  It(s effective in getting D in court.

· NOTE: This case was overturned by Shaffer v. Heitner.

· CRITICISM: D must defend (if he wishes to protect the debt owed to him), in a place which has no connection to his own activities.

· Shaffer v. Heitner (1977) (Shareholder(s derivative suit in DE against 28 non-resident directors; none of the activities complained of took place in DE; DE law provided for sequestered stock, even though owners were not present in DE; P attached over $1m in stock as the basis of the appearance.  DE did not allow a limited appearance to contest jurisdiction; Ds were faced with default or submitting to unlimited personal liability.  They argued that quasi in rem jurisdiction violated their due process rights b/c of lack of contact with DE).

· HOLDING: Any sequestration of the property is a seizing of the interests of the person who has the property.  It(s an elliptical way to get jurisdiction.  Court says NO, you have to follow the standards of International Shoe, with minimum contacts analysis, substantial justice, and standards of fairness.

· The ownership of the stock was not directly related to the claim.

· RULE: All assertions of state court jurisdiction must be evaluate according to the standards set forth in International Shoe and its progeny.

· TEST: to find specific jurisdiction, there must be a nexus between the forum state, the D, and the cause of action.  This test comes from International Shoe.

· But presence still satisfies due process.  Burnham v. Superior Court of CA.

· NOTE: In traditional in rem cases over property, the property itself will serve as the contact point if the subject of the suit is the property.

· The test of links between the forum state, the D, and the cause of action will be met.

· NOTE: This case essentially ruled out quasi in rem suits.

· Burnham v. Superior Court of California (1990) (D husband was served in CA while visiting his children)

· The nexus test from Shaffer only applies when there is not presence.  If you are present, they(ve got you.

· RULE: (Tag, you(re it(
· RELATIONSHIP BETWEEN TERRITORIAL JURISDICTION AND CHOICE OF LAW

· In certain situations, a state may apply the law of another jurisdiction which has more appropriate connections with the action or with a particular issue in dispute.

· These issues are covered in depth in courses on choice of law.

· If it is established that the state court D has minimum contacts, does it follow that the forum state(s law is to be applied?  

· B/c the court has jurisdiction, it does not follow that the state court will choose to apply its own laws, and Shutts established the possibility that it may not be constitutional for it to do so.  see below.

· But note: Shutts situations will be rare ( only when there is virtually no connection.

· Phillips Petroleum v. Shutts (1985) (lease conflict between people owning a royalty interest in leases being exploited by Phillips; 28,000 members in the class w/ fewer than 1,000 living in Kansas.  0.25% of the leases were on Kansas land; action was brought in KA state court.)

· Can a Kansas state court apply KA state law?  Not on these facts.  It(s a violation of due process.  

· TEST FOR CHOICE OF LAW: To apply KA law, KA must have a (significant contact or aggregation of contacts, creating state interests, such that the choice of KA law is neither arbitrary nor fundamentally unfair( (cb p. 378).  Stated differently: enough contact or aggregation of contact such that it wouldn(t be arbitrary for a forum to apply its own law to a dispute before it.

· The (interest of the state( is determined in a post-hoc way

· the court counts the quality and the number of the contacts ( looks like a personal jurisdiction kind of analysis but it(s not [Personal jurisdiction test from WWV: whether there are (minimum contacts ... such that the maintenance of the suit does not offend (traditional notions of fair play and substantial justice((
· RULE ON CHOICE OF LAW: Shutts established that the Due Process clause places limits on the forum state(s right to apply its own law to a particular controversy when there is virtually no connection between the underlying facts of the suit and the forum state(s decision to apply its own law.

· NOTE: States can have statutory rule-of-law provisions, similar to long-arm statutes.

· NOTE: Can(t hold that the law of Mars applies.

· FORUM NONCONVENIENS (28 USC 1404(a))

· Definition: A court may decline jurisdiction [i.e., it(s discretionary] if it would be a grossly inconvenient place of trial, even it if technically could exercise jurisdiction.  It may use that discretion if the court concludes that the action could be more appropriately tried in some other forum.

· NOTE: FNC is proper only if there is an alternative forum.  You must have an alternative forum; otherwise, you cannot bring the motion.

· NOTE: It(s a strong tool in the D(s arsenal.

· How it works in state/federal courts.

· State courts: 

· To avoid dismissal, the court may stay the proceeding until the action is underway in the most convenient forum.

· This is a conditional dismissal, which avoids statute of limitations problems in the alternative forum.  Recognized in about ( the states.

· Federal courts: 

· Conditional dismissal is recognized in federal courts.

· 28 USC 1404(a) : For the convenience of the parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought.

· Rationale: 

· Parties( convenience

· state(s interest: the state has an interest in not burdening its courts with litigation not connected to the state.

· How does the court decide? Balancing test.  The factors are articulated in Gulf Oil v. Gilbert (1947) (cb note 6, pp. 471-72)

· private factors

· relative ease of access to sources of proof

· availability of compulsory process/cost vis-a-vis witnesses

· possibility of view of premises (if it is necessary)

· all other practical problems that make trial of a case (easy, expeditious, and inexpensive(
· public factors

· administrative difficulty flowing from court congestion;

· (local interest in having localized controversies decided at home(
· the interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action.  

· the avoidance of unnecessary problems in conflicts of law, or in the application of foreign law.

· the unfairness of burdening citizens in an unrelated forum with jury duty.

· Piper Aircraft v. Reyno (1981; cb p. 469) (Scottish citizens are killed in an accident in Scotland w/ a plane manufactured by Piper in PA; Reyno is the court appointed administrator of the deceased estates.  Reyno brought negligence suit in PA.  Ds move for FNC, arguing that Scotland was a more appropriate forum.  P opposes, b/c Scottish law was much less favorable).

· HOLDING: 

· the fact that the law is less favorable to P gets no weight...

· unless the alternative forum was (so clearly inadequate or unsatisfactory that it is no remedy at all.(
· The central purpose behind FNC is that the litigation should occur in the most convenient forum.

· When the P is an alien, considerations against stripping the P of an American forum are weaker ( the usual presumption that the P has chosen a convenient forum are not applicable when the P has selected a US forum.

· NOTE: FNC is not constitutional.  

· SUBJECT MATTER JURISDICTION(Generally)

· A court must have both territorial jurisdiction and subject matter jurisdiction before it can adjudicate a case.

· Subject matter jurisdiction defined: The authority of the court to adjudicate a particular type of dispute.

· State courts: All are courts of general jurisdiction.

· Federal courts: limited jurisdiction.  These are construed narrowly.  Fed courts Can adjudicate b/c of 

· Diversity jurisdiction 28 USC 1332.

· complete diversity required.

· must meet amount in controversy requirement ($75k).

· Federal Question jurisdiction 28 USC 1331 ( (arising under( provision.

· (The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.(
· Admiralty 28 USC 1333.

· US as a party.  Constitution.  Article 3(2)(1)

· Concurrent jurisdiction: Cases in which both Federal and state courts have jurisdiction, unless Congress has specifically provided for exclusive jurisdiction

· e.g., bankruptcy; federal anti-trust.

· FEDERAL QUESTION JURISDICTION 28 USC 1331

· 2 types of claims that constitute a federal question

· (arising under(: a claim arises under federal law when the P(s right to recover depends on federal law.

· (pleading(: the P must assert a federal claim in the complaint, independent of any other pleading.

· NOTE: anticipation of a defense based on federal law is insufficient to let the P file in federal court.  This was the holding of Louisville & Nashville RR v. Mottley 

· NOTE: But if the defense is the constitution, that(s enough to get you into federal court, as constitutional cases should be decided by federal court.

· This comes from Smith v. Kansas City Title & Trust (cb p. 398).

· NOTE: When P wants a declaratory judgment, you pretend that P is really D in the hypothetical case that would have ensued had the declaratory judgment not been sought.

· This comes from Skelly Oil v. Phillips Petroleum (1950; cb p. 399).

· American Well Works v. Lane & Bowler (1916; cb p. 398): If there is a federal law that creates a federal cause of action, the federal courts have jurisdiction.

· Well-pleaded complaint rule: The complaint is sufficient if it indicates a legally tenable claim, regardless of how poorly pleaded.  If there is a federal claim, the court will reinterpret your pleading to see if there is 1331 jurisdiction based upon it.  NOTE: The complaint must raise a controlling issue of federal law for a federal court to have federal-question jurisdiction over the lawsuit.

· Louisville & Nashville RR v. Mottley (1908)(free passes on RR; Feds passed a law against free passes; RR stopped giving P passes; P sued in federal court on the basis of an anticipated federal law defense, which was in fact raised).

· HOLDING: The federal law must be in the claim, not the defense.  There was no subject matter jurisdiction for federal courts to hear the case.

· This case stands for the well-pleaded complaint rule.

· RULE: (arising under( must be in P(s claim in FRCP 8, not D(s defense.

· RULE: have the issue of subject matter up front in the pleading.

· RULE: The P must state enough of a federal question claim in a well-pleaded complaint to get into federal court.

· Merrill Dow v. Thompson (1986) (products liability case in state court with many state claims and 1 federal claim under a federal act; D petitioned for removal to federal court on (arising under( claim; this was granted.  P(s move to remand back to state court on the grounds that Fed courts lack subject matter jurisdiction; Denied.  P appeals).

· HOLDING: No subject matter jurisdiction.

· RULE: A claim (arises under( federal law only if it satisfies the (well-pleaded complaint( rule ( i.e., there is a federal claim clearly stated within the complaint.

· RULE: The presence of a federal issue as an element of a state tort is NOT the kind of adjudication that belongs in federal court.

· RULE: State law is for state courts.

· DIVERSITY JURISDICTION 28 USC 1332

· 28 USC 1332: Federal district courts have original jurisdiction of civil actions in which 

· the jurisdictional amount exceed $75k AND

· NOTE: Separate claims of the same P can be aggregated to meet the jurisdictional amount, but the separate claims of separate Ps cannot be aggregated.

· NOTE: Supplemental jurisdiction does NOT allow P who has met the jurisdictional amount vis-a-vis D1 to bring a claim for less than $75k against D2.

· NOTE: Supplemental jurisdiction does allow low amount (>75K) Ps to join a P1 who has met the jurisdictional amount vis-a-vs D. 

· NOTE: For class actions, each member of the class must meet the jurisdictional amount.  Zahn v. International Paper.

· But there is suggestion that Zahn has been overruled by Free v. Abott Labs, which restricts the jurisdictional amount requirement to the named parties on the basis of supplemental jurisdiction.

· This is hotly contested right now.

· NOTE: In an injunction only case, an amount must be placed on the amount in controversy.

· there is diversity of citizenship or alienage between the parties.

· NOTE: Complete diversity is required (this is from case law ( Strawbridge v. Curtiss (1806)).  No P can be a citizen of a same state as any D.

· NOTE: for class actions brought under FRCP 23, only the citizenship of the named parties is counted.

· Diversity jurisdiction brings non-federal (i.e., state) claims into federal court.

· Test for Citizenship:

· Natural persons: Look for domicile, which is based upon

· residence AND

· intent to remain.

· This comes from Mas v. Perry (1974; p. 400)(Peeping tom case where Ps were French and Mississippi citizens; D was a Louisiana citizen).

· RULE: Until a natural person acquires a new domicile, her old domicile is still in effect.

· Corporations: 2 places for citizenship: 

· the place of incorporation AND 

· the state where the principal place of business is situated.

· History of diversity:

· It(s from Article 3 of the constitution, which confers jurisdiction on the federal courts over (Controversies ... b/t Citizens of different states.(
· Judiciary Act of 1789 implemented the constitutional grant of diversity jurisdiction.

· Pro(s w/r/t diversity

· Local bias: to protect out-of-state litigants against local prejudice

· to provide a nationwide system of courts in which important commercial disputes could be adjudicated and a uniform system of law applied.

· This is no longer the case after Erie (1938) when the federal courts follow the laws of the states in which they sit.

· protection from rural prejudice.

· Federal judges and procedures are better than those of the states.

· Allows forum shopping (
· Can get an Art. 3 judge who is protected from political pressure

· Different laws of procedure (but NOT of substance)

· Arguments against diversity

· diversity cases consume federal judicial resources

· federal courts bring (no special expertise( to questions of state law.

· diversity jurisdiction is frequently a source of friction between state and federal courts

· minimizing frictions between two court systems is expensive and time-consuming.

· diversity jurisdiction reduces pressures to improve state judicial systems.

· most of the original justifications for diversity no longer exist.

· SUPPLEMENTAL JURISDICTION 28 USC 1367

· 28 USC 1367: Supplemental jurisdiction ( this was added in 1990.

· 
(a) Except as specified in (b) or (c), (Supplemental jurisdiction( - includes jurisdiction over any claims that are so related to the claims in the action within original jurisdiction that they form part of the same case or controversy (including joinder or intervention of claims)

· 
(b) Supplemental-Diversity jurisdiction - When courts have Subject Matter jurisdiction based only on diversity, complete diversity must be continued for all counter-claims against 3rd parties.

· 
(c) Court(s discretion - A court may decline supplemental jurisdiction if

· 
1) The claim raises a novel or complex issue of state law; OR

· 2) The claim is (substantially( predominant over the original [federal] claim; OR

· 3) The court dismissed all claims having Subject Matter Jurisdiction; OR

· 4) exception circumstances compel the federal court to decline jurisdiction.

· (d) Statute of Limitations - is tolled while

· (1) the supplemental claim is pending; OR

· (2) For a period of 30 days after its dismissal unless state law provides for a longer tolling period.

· Defined: Federal jurisdiction over any claims that are so related to the claims within original subject jurisdiction that they form part of the same case or controversy (including joinder or intervention of claims).  NOTE: If it(s a federal question, there is always supplemental jurisdiction.   But the original subject jurisdiction must be real, not phony ( must still meet Rule 11 (good faith basis( requirements.

· EXCEPTIONS: 28 1367(b) diversity.

· 1367(b) allows claims that would have been ancillary to fall within the Court(s supplemental jurisdiction in diversity-only cases, and thus eliminates the requirement of diversity and amount-in-controversy as to the supplemental claim.

· Additional claims asserted by the D in diversity are unrestricted.

· Additional claims by the P in diversity are severely restricted.  

· The following are excluded from supplemental jurisdiction (Rules 14, 19, 20, or 24)

· Rule 14(a): 3rd party Ds: Claims made by a P against a third party defendant.

· Rule 19(a): Compulsory joinder: Claims against a joinder party, nor claims by a joinder party comes within supplemental jurisdiction in diversity-only cases.

· Rule 20: Permissive joinder: claims by Ps against D parties (permissively( joined pursuant to rule 20.  BUT NOTE: a rule 20 co-plaintiff can get supplemental jurisdiction.  Just not a rule 20 co-defendant.  P2 can get supplemental jurisdiction even if P2 destroys complete diversity or if P2 does not meet the amount-in-controversy requirement ( see Stromberg Metal Works v. Press Mechanical (1996).  Similarly, unnamed parties in class actions probably need not be diverse or meet the amount-in-controversy requirement.

· Rule 24: Intervention: Claims by prospective Ps who try to intervene do not get supplemental jurisdiction.

· NOTE: Rule 23 on class actions is not listed here.  

· Therefore, unnamed P actions can be joined through supplemental jurisdiction.

· The following claims are still allowed (generally these apply to situations where the beneficiary of supplemental jurisdiction is in a defensive posture)

· Compulsory counterclaims by the D (13(a))

· Additional parties to compulsory counter-claims (13(h)).

· Cross-claims among the Ds (13(g))

· Impleader of 3rd-party Ds (14 ( the exception applies only to claims by P)

· multiple Ps joined under FRCP 20 w/ (permissive joinder(
· class action Ps.  Free v. Abbott Labs overturns the rule from Zahn v. International Paper.  Rule 23 on class actions is omitted from the exceptions list.  But Free is good only in 5th circuit.

· Court(s discretion.  28 USC 1367(c).  A court may decline supplemental jurisdiction if

· 
1) The claim raises a novel or complex issue of state law; OR

· 2) The state law claim is (substantially( predominant over the original [federal] claim; OR

· 3) The court dismissed all claims having Subject Matter Jurisdiction; OR

· This one is probably the most frequent, but the later the dismissal occurs in the lawsuit, the less likely the court will exercise its discretion.

· 4) exception circumstances compel the federal court to decline jurisdiction.

· NOTE: Supplemental jurisdiction only speaks to the subject matter jurisdiction ( you still need jurisdiction over the parties and notice/service of process.  

· But venue requirements do NOT need to be satisfied.

· TEST: The test for what is the same (case or controversy( comes from United MineWorkers v. Gibbs ( Are the claims part of the (same nucleus of operative facts?(   Are the claims of P such that P would ordinarily be expected to bring them together?

· United Mineworkers v. Gibbs (1966;; cb p. 411) (2 claims, one state the other federal.  Federal claim is dismissed; Can state claim go on?)

· HOLDING/RULE.  Court asks 

· Are the claims part of the (same nucleus of operative facts?(   

· Are the claims of P such that P would ordinarily be expected to bring them together?

· If the answer to both questions is (yes(, there is supplemental jurisdiction.

· NOTE: The federal law claim must be genuine, not phoney.  Must have a good faith basis for it (Rule 11).

· Owen Equipment v. Kroger (1978; cb p. 416) (P files against D1 on diversity, D1 impleads non-diverse D2, P amends complaint to sue D2 too).

· RULE: 

· In a diversity suit, P may not assert a claim against a non-diverse 3rd party D when there is no independent basis for federal jurisdiction over that claim.

· After 1990's addition of 28 USC 1367, Kroger would be excluded by 28 USC 1367(b) as an excluded FRCP 14(a) exception to supplemental jurisdiction.

· On class actions, the rule on supplemental jurisdiction is that the unnamed Ps can be in the suit via supplemental jurisdiction.

· Free v. Abbott Laboratories (1995; cb p. 425; 5th circuit case; this has not been decided by the SC) (class is people who overpaid for infant formula ( Ds remove to federal court)

· Court decides that 28 USC 1367 overrules Zahn (1973) which required complete diversity in class actions among the Ps.

· Zahn had the effect of keeping all class actions based on state law claims out of Federal court.

· 28 USC 1367(b) exceptions to supplemental jurisdiction do NOT include FRCP 23 on class actions.

· RULE: Therefore, the named P in a class action must be diverse, but the unnamed Ps can come in via supplemental jurisdiction.

· REMOVAL 28 USC 1441 Cases that Can be Removed to Federal Court

· 28 USC 1441: Removal

(a): Removal from State Court by Defendant

   Whenever Federal Courts have original jurisdiction, a case may be removed from the state court by the Defendant (but not by the P) to the appropriate federal court in the district of the original state forum.

(b): Removable subject matters

   1. Any Federal question case may be removed w/o regard to the residence of the parties.

   2. Diversity cases may be removed as long as any Defendant is not a citizen of the present forum.

In other words, if the D is sued in his home state, D may not remove.

(c): Joinder of Cause ( When an independent federal question is joined with a non-federal subject matter, the court may choose to either

   1. Split the matters and hear only the federal element of the case: OR

   2. Hear the entire case; OR

   3. Remand matters where state law predominates.

(d): Foreign State Defendant ( When a P sues a foreign state, the case may be removed by the foreign state (and tried w/o a jury; limitations of 1446(b) may be enlarged)

(e): No Need to Refile: The Federal court to which a case is removed may still hear a case that the state court had no jurisdiction over (the case need not be dismissed and re-filed in federal court).

· Definition: Removing an action from state court to federal court.

· Rule/requirements:

· The suit must be capable of being originally filed in Federal court.

· If the P could not have brought the case originally to federal court, the D cannot remove it.

· There is a well-pleaded complaint rule.

· Only an out-of-state D can remove.

· NOTE: If there are multiple Ds, all must agree to removal petition.

· NOTE: If a non-removable claim is joined with a removable one, the district court has discretion to determine all issues or may remand those not within its original jurisdiction.

· NOTE: Removal is the exception to the maxim that the P is master of the case.  It(s a tool for the D.

· NOTE: Only a D may remove (and D just has to file a motion); a P cannot remove based upon a D(s counterclaim asserting a federal right.

· Rule: there is no removal provision for an anticipated federal defense.

· Caterpillar v. Williams (1987; cb p. 434) (Ps sue in state court based upon contract claim; didn(t bring union claim which would be pre-empted by Federal law; D wants to remove)

· HOLDING: A case may not be removed to federal court on the basis of a federal defense.

· But NOTE the Complete Field preemption doctrine:

· The pre-emptive force of a federal statute may be (so extraordinary( that it converts an ordinary state common law complaint into one stating a federal claim for the purposes of the well-pleaded complaint rule.

· The labor code at issue in this case would come under the (complete field preemption( doctrine had the employees not filed as individuals but rather as a union.

· FIELD PREEMPTION DOCTRINE: The pre-emptive force of a federal statute may be (so extraordinary( that it converts an ordinary state common law complaint into one stating a federal claim for the purposes of the well-pleaded complaint rule.

· Examples: Labor law; federal taxation; ERISA (health/benefits).

· CONFLICT PREEMPTION DOCTRINE: D argues that there is federal law that conflicts w/ the state law claim, and it conflicts so completely that on this issue there is preemption of state law.

· What does removal provide?

· Change in forum

· NOT A CHANGE IN SUBSTANTIVE LAW PER ERIE.

· But maybe a change in procedure ( NY and CA do not have FRCP in their state courts.

· Procedure can make a huge difference.

· NOTE: If you remove (1441), you can transfer/change of venue (1404) and do MDL (1407), but remember, the law remains the same as the place where you filed.

· VENUE: The rules on venue determine the place of trial within a jurisdiction.  28 USC 1391

· States( Usually, there is a statutory bases for determining venue in the states (
· Examples 

· Situs of the subject matter

· E.g., it may be that actions regarding real property are required to be brought in the county where the property is located.

· residence of one of the parties.

· where the cause of action arose.

· where the D has a place of business or may be found.

· Wherever the P chooses (normally, this venue rule applies to suits against non-residents).

· D(s remedies for improper venue at the state level.

· D may move by special demurrer to dismiss the suit for improper venue (or in some states, to remove to the court of proper venue)

· Federal court: The issue is the proper federal judicial district in which to bring suit.

· Purpose:  Venue rules are intended  

· to insure convenience in the administration of justice.

· to prevent Ps from forcing Ds to trial a place where defending would be unduly burdensome.

· NOTE: Venue is different from jurisdiction (the power of the court to act) in that 

· if jurisdiction is lacking, the action must be dismissed; 

· if venue is lacking, the court may transfer the action to a court having proper venue.

· RULES on venue
· In (local actions( venue is proper only in the federal district where the property is located.

· An action is local if it involves an adjudication of an interest in land, trespass to land, or nuisance.

· Transitory actions (28 USC 1391)

· 1391(a) Diversity cases: Venue is proper in the district where

· All the Ds reside

· If Ds live in the same state, any district in which one of them resides is a proper place to bring suit.

· where the claim arose.

· Fallback provision: In any district which has personal jurisdiction over the D when the action is brought, if there is no other district.

· 1391(b) Federal Question Cases: Venue is proper in the district where

· all the Ds reside

· where the claim arose

· Fallback provision: In any district in which any D may be found, if there is no other district in which the action may be brought.

· NOTE: Residence is

· Natural persons: domicile or place of residence where the person intends to remain indefinitely.

· Aliens may be sued in any district in the country.

· Corporations: 

· A Defendant corporation resides in any judicial district where it is subject to personal jurisdiction.

· A Plaintiff corporation resides only in the state of its incorporation.

· Transfers 28 USC 1404

· Improper venue: If venue is not proper, the district court may either dismiss or transfer.

· Only the D may object to venue, b/c the privilege of being sued in a proper district is personal to the D.

· Failure to properly object to improper venue constitutes a waiver.  FRCP 12(b)(3) and 28 USC 1406(a)

· NOTE: Even if the venue is proper, a court may transfer the action on the basis of Forum nonconveniens to any district where it might have been brought for the convenience of parties and witnesses in the interests of justice.  28 USC 1404(a)

· Either party may move for transfer, or the court can do so on its own motion.

· Ps can transfer under forum nonconveniens, but they still get the law of the filing court.

· Ferens v. John Deere (cb p. 453; 1990) (P sues D in MI, then transfers to PA, assuming that he would get the MI SOL; court says no).

· V an Dusen Rule: In cases where the P sues in a court that has proper venue and jurisdiction, a transfer for the convenience of the parties does NOT affect choice of law.  

· NOTE: Ferens held that it doesn(t matter who applies for the transfer.

· NOTE: If you remove (1441), you can transfer/change of venue (1404) and do MDL (1407), but remember, the law remains the same as the place where you filed.

· Forum Non Conveniens goes here, but we did it earlier (see above)

· The test is a (balancing test( from Piper Aircraft v. Reyno
· private factors

· relative ease of access to sources of proof

· availability of compulsory process/cost vis-a-vis witnesses

· possibility of view of premises (if it is necessary)

· all other practical problems that make trial of a case (easy, expeditious, and inexpensive(
· public factors

· administrative difficulty flowing from court congestion;

· (local interest in having localized controversies decided at home(
· the interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action.  

· the avoidance of unnecessary problems in conflicts of law, or in the application of foreign law.

· the unfairness of burdening citizens in an unrelated forum with jury duty.

· MULTI-DISTRICT LITIGATION 28 USC 1407

· 1407(a)
When civil actions involving one or more common questions of fact are pending in different districts, such actions may be transferred to any district for coordinated or consolidated pre-trial proceedings.  Such transfers will be made by the judicial panel on multidistrict litigation and are to be determined on the basis of ** the convenience of the parties and witnesses and **whether such a transfer will promote the just and efficient conduct of such action.  

· 
1407(c) Can be initiated (1) by the judicial panel or (2) by a motion of any party in the litigation.

· NOTE: If you remove (1441), you can transfer/change of venue (1404) and do MDL (1407), but remember, the law remains the same as the place where you filed.

· NOTE: MDL is done for pre-trial purposes only.

· The district judge who receives the cases coordinates discovery and possibly settlement discussions.

· Then the cases are sent back to their original districts for trial.

· ERIE DOCTRINE
· RULE: In diversity cases, federal courts must apply the law that would be applied by the courts of the state in which they sit.
· PROF: What Erie is really about is federal judges making law without the authority to do so.

· Erie v. Tompkins 

· RULE: In diversity cases, the federal courts must apply state (common law( on any substantive issue where there is no federal statute on point.

· This is prevent forum shopping, which is disfavored.

· Determining state law: 

· The federal court would ask (what would the state(s highest court do to determine the case?(
· Federal courts also apply state law w/r/t conflict of laws.

· Procedure/Substance distinction

· Erie says that state common law controls in (substantive( matters.  But federal rules and policies generally control on matters that are essentially (procedural(
· Substantive: follow state law.

· NOTE: SOL is almost always substantive.

· Procedural: What is procedural?

· Federal Rules take precedence.  W/r/t to the rules, Erie is only applicable when there is no controlling federal statute.  Since the FRCP were adopted pursuant to a Congressional statute, FRCP takes precedence over state policy when applicable.

· If there is a Federal procedural statute on point, the statute is controlling over any state law or policy, even though this may promote (forum shopping.(
· If the issue at hand is NOT covered by another in the FRCP or in a federal statute, but the issue is arguably (procedural,( the federal court balances the state and federal policies against each other.

· Where the state interest in having its policy followed is fairly weak, and the federal interest is strong, the court is likely to hold that the federal procedural policy should be followed.

· In Federal question cases, federal common law, not state common law, usually prevails.

· The Erie problem: deciding whether state or federal law should be applied.

· Pre-Erie practice was Swift v. Tyson (1842) ( SC held that federal courts were required to apply state statutes, but not state case law.  As a result, the Federal courts were free to develop their own Federal common law.

· RULES OF DECISION ACT 28 USC 1652

· 
In civil actions, the federal courts must apply (the law of the several states, except where the Constitution or treaties or Congressional statutes otherwise require or provide [i.e., except for federal preemption].(
· Interpretation: The Rules of Decision Act means that 

· Supremacy clause still operates w/r/t Constitution, treaties, acts of Congress.

· State law controls in the absence of controlling federal provisions.

· Dispute pre- and post-Erie about what law should apply when there is no controlling state or federal statutory law, i.e., when its common law.

· Swift v. Tyson (1842) (commercial debt enforcement)

· RULE: Federal courts were free to evolve their own common law, irrespective of what the states were doing.  The (laws of the several states( in the RDA did NOT encompass (general( common law.

· Black and White Taxicab (1928) (P reincorporates in another state to get diversity jurisdiction to enforce a taxi monopoly in federal courts that state law and state courts would not enforce; upheld)

· This case was seen as the exemplar of the problems with Swift v. Tyson.

· Erie v. Thompkins (1938; cb 488)(Tort case w/ P injured by RR in Pa.  Sued in diversity in NY.  RR wants PA common law b/c it(s more favorable; P wants federal common law and cites Swift in defense of that).

· HOLDING: In a diversity case, the Federal court must apply state common law to the merits of the case.

· Swift was defective and unconstitutional b/c Federal judges cannot make law

· The effects of Swift were undesirable b/c there is an equal protection issue illustrated by Black and White Taxicab.

· The Rules of Decision Act applies to both state statutes and state common law.

· But NOTE: There still is a federal common law in matters related to clear federal questions.

· Rules Enabling Act (18 USC 2072) vs. Rules of Decision Act (18 USC 1652)

· Swift, and Erie all have to do with substantive law.

· REA deals with procedural law.

· REA allowed the Supreme Court to (prescribe, by general rules...the practice and procedure in civil actions at law( for the federal courts.

· NOTE: REA makes it clear that the rules so enacted must not (abridge, enlarge, or modify the substantive rights of any litigant(
· The Federal Rule would have to have a substantial impact on a state policy unrelated to litigation to be declared invalid.

· RULE:

· If it(s an RDA issue (i.e., no federal rule is at issue), the court should apply state substantive law.

· Use the (outcome determinative( test from York, as modified by Byrd (is there a counterveiling federal interest?).  The counter-veiling federal interests are articulated in Gasperini.

· If it(s an REA issue (i.e., there is a federal rule at issue), the court should apply the federal rule.

· Hanna v. Plumer
· How to tell?  Look for a federal rule.  If there(s an FRCP or an FRE, it(s an REA case; if not, it(s an RDA case.

THE RULES OF DECISION ACT LINE OF CASES.

· How to do it? 

· If the issue is substantive, apply state substantive law per Erie.

· If the issue is procedural, apply the (outcome determinative( test from York (will the outcome be the same despite which rule is applied?), modified by Byrd (are there counter-veiling federal interests?) and Gasperini (lists the kinds of counter-veiling federal interests that are relevant).

· The (outcome determinative( test from Guarantee Trust v. York.

·  Guarantee Trust v. York (1945; cb p. 502)(Diversity action w/r/t enforcement of a trust; issue was whether state SOL should be applied and therefore the action dismissed, or whether the SOL were procedural and therefore a federal standard should apply).  THIS IS A RULES OF DECISION ACT CASE

· HOLDING/ (Outcome Determinative( test: State SOL must be applied in order to implement the policy of Erie which is that, in diversity cases, the outcome of the litigation in federal court should be substantially the same as it would be if tried in state court.  

· In other words, a federal practice not available in state courts might (significantly alter the result of a litigation(, and if so, the court should apply the state rule, to prevent diverse parties from gaining an advantage by choosing federal court.

· Glannon: At its broadest, York leaves little room for the FRCP.

· The balancing test from Byrd
· Byrd v.Blue Ridge Rural Electrical Cooperative (1958; cb p. )(whether the judge or the jury should determine whether the P was an employee of the D.  State law said give it to the judge; federal practice was to send such issues to the jury).  THIS IS A RULES OF DECISION ACT CASE.

· HOLDING: 

· Federal courts must honor (the definition of state -created rights and obligations by the state courts.(
· I.e., the federal court must follow state law in whose areas where it has no power to create law.

· I.e., where it(s substantive, follow state law.

· But here, this state law was just procedure ( and the federal court was not constitutionally bound to follow this practice.

· BALANCING TEST  ( must weigh affirmative counter-veiling federal considerations.

· Byrd reaffirms the broader authority of York, under which the federal court, in order to assure uniformity of outcome, applies the outcome-determinative state law, even on procedural issues as to which there is federal constitutional authority to apply a separate rule.

· But Byrd also suggested that the federal court must consider the York outcome determinative test, balanced against any countervailing federal policies that arise from the federal court(s status as an independent judicial system.

· For example, the 7th Amendment(s right to a jury trial was at least tangentially implicated here.

· Therefore, the Erie/York policy of maximizing uniformity of outcome should yield to the federal policy of broad availability of jury trial.

· Another example: do federal courts have to follow state long-arm statutes in trying to get long-arm jurisdiction over a foreign corporation, or whether independent federal standards are applicable.

· Most decision have applied relevant state rules, stating that there is no separate federal long-arm power in diversity actions.  I.e., the state procedural rule does NOT yield to the counterveiling federal interest.

· Byrd reaffirmed York that state rules of form and mode should usually be applied if they might prove outcome determinative ( the only exception was when there was a countervailing Federal policy.

· TEST: (As a general rule, the preference for state law must be balanced against the deprivation of federal rights to accompany the application of state law, a test which is separate from, and intended to augment, the (outcome-determinative( test of York.(
· PROF: This is an RDA case, not an REA case.  What is at issue is a federal practice (let the jury decide an issue like this), not an FRCP.

· But to save the federal practice, the court created a balancing test of (are there counter-veiling federal interests?(
· NOTE: Gasperini articulates what these counter-veiling federal interests are.

· Gasperini (1996) shows how the Byrd test of counter-veiling federal interests is more specifically applied.

· Gasperini v. Center for Humanties (1996; cb p. 526)(lost slides ( how much are they worth?  D sued in Federal court, and got an award of $450k.  Appeal on the grounds that not all the slides were unique and therefore valuable.  Cert was taken on the issue regarding the standard for a federal court to use to measure the alleged excessiveness of a jury(s verdict in an action for damages based on state law.  NY had a law reviewing size of jury verdicts with a standard different from the federal standard..)

· HOLDING: Is the NY law providing a standard of review for jury verdicts procedural or substantive?  SC says that it(s a procedural instruction with a manifestly substantive objective.

· Therefore, Erie precludes recovery in federal court significantly larger than what would be tolerated in state court.

· An opposite holding would violate Erie(s twin aims of 

· avoiding forum shopping.

· equitable administration of the law.

· PROF: Thinks this is wrongly decided.  There(s an FRCP at issue here ( FRCP 59 ( and that should have decided the issue.

· Counter-veiling federal interests applied: 

· 7th Amendment right to jury trial in Federal court.

· But the 7th Amendment has not been held to be a pass-through to the states.  There can be different aspects that are applied in state vs. federal court, and the re-examination clause is one of them.

· 3 little cases that push the limits of the RDA, and show the difficulty of applying the outcome determinative test.

· Cohen (1949; p. 507) (issue was whether a bond was needed in a shareholder derivative suit; state had a law requiring this.  FRCP 23.1 deals with this topic and doesn(t mention bond)

· HOLDING: state substantive law on bond posting applies.  FRCP does not trump.  Bonding law is not procedural, and even if it were, York would apply, and besides, bonding is not mentioned in FRCP 23.1.

· Woods (1949; p. 508)(issue was state rule requiring corporations to maintain or file certain records within the state, otherwise they couldn(t bring suit)

· HOLDING: Same as Cohen, applying York.  FRCP is silent on this issue.  State law applies.

· Ragan (1949; p. 508)(issue was when the lawsuit commenced for SOL purposes ( different state and federal rules.  Note FRCP 3 which states that the SOL is tolled when you commence a lawsuit; state law said that SOL is tolled when you serve the complaint.)

· HOLDING: State rules on service of process are substantive.

· HOLDING: Court said that the state and federal practices did not conflict.  Therefore, York was applied, and the state rule upheld.  It was decided that had the claim been filed in state court, it would have been barred.  Therefore claim was dismissed b/c of the (outcome determinative( test from York.

· NOTE: The court in Walker states that Hanna distinguished Regan, it didn(t overrule it, b/c in Hanna, there was a (direct collision( between the state and federal rules, while here, there was not, b/c FRCP 3 does not specifically apply to the tolling of state SOLs.

· PROF: This case was wrongly decided b/c it was decided as an RDA case w/ the York test, when it(s should have been decided as an REA case under Hanna in which the FRCP are held to be supreme.

· Prof(s problem is that the FRCP seems clear on this issue.

THE RULES ENABLING ACT LINE OF CASES.

· How to do it?

· If the issue is substantive, apply state substantive law per Erie.

· If it(s an REA issue (i.e., there is a federal rule at issue), the court should apply the federal rule per Hanna v. Plumer
· Ask: 

· Is there a federal rule?

· Look for FRCP, FRE, FRAP in conflict with state rules.

· Does the rule regulate procedure?

· Hanna provides a definition of procedure: (It(s a system of rights and duties that reflect the trial of the case, and the resolution of the dispute of the case, rather than the substantive/controlling law in the case.(
· Does the federal rule abridge/enlarge/modify a substantive state right? [this comes from 2072(b)]

· NOTE: this has never successfully invalidated a federal rule.

· The Federal Rule would have to have a substantial impact on a state policy unrelated to litigation to be declared invalid.

· How to argue that the state law should apply, even though there is a federal rule in play:

· argue that the federal rule doesn(t really regulate procedure, but that it(s really substantive; OR

· argue that the federal rule abridges, enlarges, or modifies a substantive state right per 2072(b), and that therefore state law should apply. [this argument has never worked, however]

· The FRCP are rescued in Hanna v. Plumer and Sibbach v Wilson.

· Sibbach v. Wilson (1941; cb p. 500) (issue was whether P had to undergo a physical exam.  FRCP 35 provided for this; state common law did not.  P argued FRCP were unconstitutional.  Court upheld them).  THIS IS AN REA CASE.

· RULE: FRCP deal with procedure, not substance, and hence are constitutional under the REA.

· Hanna v. Plumer (1965; cb p. 514)(Diversity negligence action; Issue was a conflict between service of process rules in MA and in the FRCP).  THIS IS A RULES ENABLING ACT CASE.

· HOLDING: 

· FRCP controls service of process in diversity actions.

· The constitutional provisions for the federal courts carries with it congressional power to make rules governing practice and pleading in those courts.

· RULE: If the federal procedural and state procedural rules conflict, the federal rules control.

· The rule must be procedural, not substantive.

· (Substantive( is defined in Harlan(s concurrence: Substantive law is everyday law, what people plan around. The court should inquire (if the choice of rule would substantially affect those primary decisions regarding human conduct which our constitutional system leaves to state regulation( (p. 522)

· Why are the FRCP supreme?

· Supremacy clause

· REA (28 USC 2072) allowed the Supreme Court to (prescribe, by general rules...the practice and procedure in civil actions at law( for the federal courts.  

· But NOTE: The REA 2072(b) makes it clear that the rules so enacted must not (abridge, enlarge, or modify the substantive rights of any litigant(
· The Federal Rule would have to have a substantial impact on a state policy unrelated to litigation to be declared invalid.

· Thunderclap moment (p. 520): The federal rules have been passed by the Advisory committee, the SC, and Congress.  Such rules are not a (relatively unguided Erie choice( (Warren).

· PROF: Hanna cabins the York (outcome determinative( test by reinforcing the supremacy of the FRCP.

· From Walker commenting on Hanna: The Erie doctrine was simply not the appropriate test of the validity and applicability of one of the FRCP.

· Walker v. Armco Steel Corp (1980; cb p. 549)(Issue is whether SOL is tolled by filing a complaint under FRCP 3 or serving it under state law)

· HOLDING: the two rules don(t conflict.  The state law governs.

· Regan (1949) is still good law.  It was not overruled by Hanna.

· PROF: Walker was wrongly decided.  It(s like Regan in which there is a conflict between a state law and an FRCP, and the FRCP should have trumped.

· Prof(s problem is that the FRCP are clear on this issue.

· REVERSE ERIE
· What happens to Federal rights in state court when a state rule conflicts with them?

· Federal rights trump

· Federal rights cannot be constrained by the application of state procedures.

· Dice v Akron RR (1952; cb p. 557)(Federal statute guarantees a right to a jury trial, notwithstanding state practice)

· HOLDING: As a matter of federal law, the issue needs to be given to the jury in the state court.

· Rule: Mirror image of Byrd: States must follow Federal procedural rules on a federal claims case (as opposed to rule from Byrd which is that federal courts do NOT have to follow state procedural practice).

· On matters of implement of federal rights in state court, federal rights and federal law controls.

· If the Federal statute says that you have a right to a jury trial, and you are in state court, you still get that right to a jury trial.

· ASCERTAINING STATE LAW

· RULE: In diversity actions in federal court with state substantive law, you follow the state(s law on choice of law.

· How should the federal court decide the state(s law?

· the federal judge should ask what the state(s Supreme Court would do.  Gives the court the same freedom that the state courts have in considering a range of sources and policy considerations at arriving at their decisions.

· Can look at other sources of law ( law reviews, legislative history, statutory stuff, etc.

· NOTE: Some states allow advisory opinions.

· FEDERAL COMMON LAW

· It is judge-made law, built around federal questions jurisdiction and Supremacy clause.

· It is created in the following contexts

· controversies between states.

· international affairs.

· implied rights of actions.

· The argument is that the federal courts are open to hear petitions for violation of constitutional rights, whether or not there is a cause of action you can find.

· Federal statutes can create an explicit right, but no remedy.

· In this case, Federal courts will create an implied right of action.

· certain proprietary interests of the United States.

· When/Why does Federal Common Law get made?

· When there is an important fundamental federal interest that needs to be protected.

· The interest must be in the constitution or in the statute.

· But when there isn(t an important federal interest, the federal courts act in the background of state rules, and the federal courts can adopt state rules.

· In this way, Erie can be applied to federal question cases

· E.g., a Federal statute creates a cause of action, but there is no SOL attached.  In this setting, the federal courts apply the state(s SOL, unless there is a fundamental federal interest involved.

· Clearfield Trust v. United States (1943; cb p. 576)(case of how long a check from the US is good).

· HOLDING: Federal questions are governed by federal common law in the absence of a statute.

· NOTE: Erie does not apply b/c when the US disburses its funds, it exercises a constitutional function or power.  The related duties and rights are based on federal, not state, sources.

· CLAIM PRECLUSION (res judicata) AND ISSUE PRECLUSION (collateral estoppel)

· Res judicata (claim preclusion): Prevents a party from relitigating a claim that has already been litigated in a prior suit.

· Res Judicata prevents Smith from suing Jones for any kind of relief arising from a particular transaction or occurrence if Smith had previously brought an action against Jones based on that transaction or occurrence.  Bars claims that were raised or could have been raised.

· Res judicata holds that a final judgment on a claim or cause of action precludes reassertion of that claim or cause of action in a subsequent suit.

· A cause of action includes factually related claims.

· NOTE: This includes all claims that P brought or could have brought that arise out of the same transaction or occurrence..  All are deemed to be (merged( into the action.

· If you don(t bring all the claims, you are barred from re-litigating them.

· Requirement for claim preclusion between the same parties.  Must be

· Final

· on the Merits

· And valid.

· Requirement for claim preclusion between different parties.

· A party to a judgment is bound by both claim and issue preclusion.

· A party in privity with a party is usually bound to the same extent as the party.

· NOTE: A non-party is NOT bound by a judgment.

· Merger and Bar
· Merger: If a judgment is rendered to the P on the merits, the P(s second claim is (merged( into that judgment.

· The P cannot subsequently sue for higher damages, for example.

· Bar: If a judgment is rendered to the D on the merits, the P(s second claim is (barred( by that judgment, which extinguished his claim.

· Sawyer v. First City Financial Corp (1981; cb p. 1295; California case)(Question of validity of real estate contract; P sues D1 on a contract theory and loses; P then sues D2 on a fraud theory.  Ds argues res judicata.  Court allows 2nd suit to go forward)

· HOLDING: The second suit is based on a different primary right, and therefore it can go forward.

· NOTE: This is the California rule, and the holding -- a 2nd suit based on a different primary right -- is an exception.  

· RULE: The general rule from Section 24 of the Second Restatement is against claim splitting (p. 1293) ( i.e., all the claims (both breach of contract and fraud) need to be brought initially.

· Collateral Estoppel (issue preclusion): removes any issue that has been properly decided in a prior action.

· Collateral Estoppel precludes Smith from relitigating issues that were actually litigated and decided in a prior action w/ Jones.  If an issue could have been raised in the first case but was not explicitly raised and decided, collateral estoppel will not bar Smith from litigating that issue in a subsequent action w/ Jones.

· Collateral estoppel precludes re-litigation of issues.  A decision on an issue of fact may be may be binding in subsequent litigation 

· between the same parties or 

· between one of the parties and a different adversary.

· Requirements for issue preclusion between the same parties.

· Collateral estoppel requirements.  4 criteria: (cb pp. 1312-1315)

· Same issues in the second case as in the first case.

· actually litigated and determined 

· essential to the judgment 

· Parties must have been fully represented w/ an incentive to litigate the case.

· Collateral estoppel: 

· IF a later lawsuit involves a different claim, the first judgment may be invoked as to all issues which were actually litigated and essential to its determination.  

· The issue decided in the prior adjudication must be identical to the one sought to be barred.

· There is a split of authorities as to whether default judgments and stipulated judgments preclude issues.

· Requirement for claim preclusion between different parties (where you have opportunities for offensive and defensive collateral estoppel)

· A party to a judgment is bound by both claim and issue preclusion.

· A party in privity with a party is usually bound to the same extent as the party.

· NOTE: A non-party is not bound by the judgment.

· Benefits for a non-party

· A party who litigates an issue against party A and loses may not re-litigate that issue with Party B.

· Parklane Hosiery v. Shore (1979; cb p. 1320)(Offensive and Defensive use of Collateral Estoppel)(SEC action plus a shareholder suit against a corporation.  SEC won a declaratory judgment; P moves for partial SJ on that bases in the 2nd suit.  District court denies on the grounds that this would deprive D of 7th Amendment trial-by-jury rights.  Supremes reverse: a non-party may use a prior judgment offensively, but only  under the appropriate circumstances).

· Defensive non-mutual collateral estoppel is OK.  From Bernhard v Bank of America (1942) and Blonder-Tongue Laboratories, it(s not improper to allow a new party to take advantage of findings in an earlier suit to estop a party who had litigated the issue in the prior action and lost.

· Example: P sues D1 and loses, then sues D2 on the same issue.  D2 can collaterally estop P in the 2nd suit.

· This is (defensive( b/c the party seeking the estoppel is the defendant in the 2nd suit.

· Offensive non-mutual collateral estoppel  Involves a new plaintiff who seeks to borrow a finding from a prior action to impose liability on a party who was a defendant in the prior action.  From Parklane: (offensive use of collateral estoppel occurs when the P seeks to foreclose the D from litigating an issue the D has previously litigated unsuccessfully in an action with another party.(
· Example: P1 sues D and wins.  P2 then seeks to sue D on the same claim and estop D(s defenses.

· Dangers of offensive collateral estoppel:

· incentive among potential Ps to (wait and see( and not join P1's suit.

· The D might not have litigated aggressively in the first action if the stakes were small or the forum were inconvenient.

· There could be different procedural rules that prevented the D from litigating effectively in the first forum that would not be present in the second forum.

· One or more prior inconsistent judgments on the issue may suggest that it would be unfair to give conclusive effect to either of them.

· NOTE: non-mutual collateral estoppel is discretionary ( if the court believes that the D did not have a full and fair hearing on the first go-around, it can deny the preclusion in the 2nd action.

· Rule for offensive non-mutual collateral estoppel:

· Lower courts should use discretion.

· If the court is convinced that the issue was fully adjudicated, then OK, it can allow preclusion, including offensive non-mutual estoppel.

· If the court is doubtful for whatever reason that the party being estopped had a full (bite at the apple( in the first action, then it should deny estoppel.

· FACTORS TO USE IN THE EXERCISE OF ITS DISCRETION

· Alignment in the 1st suit: Whether the party to be bound in the 2nd suit was the defendant in the 1st suit.  If he was, then he had less choice w/r/t forum and choice of law.

· Incentive to litigate: Whether the party to be bound had a reasonable incentive to litigate fully in the first suit (i.e., it wasn(t for a small amount; the degree to which the second suit was foreseeable is also a factor however)

· Discouraging (break-away( suits: Whether the P in the 2nd action could have joined to 1st action and simply took tactical advantage of the 1st suit (by which he would be able to use estoppel if his prospective adversary lost, and would not be bound by estoppel of that adversary won).

· Multiple Plaintiff anomaly: Where there are numerous potential plaintiffs waiting in the wings, the court would be less likely to permit offensive estoppel than where the 2nd suit would probably be the last.

· Procedural opportunities: whether there are procedural opportunities (e.g., more liberal discovery rules) available to a party in the 2nd suit that were not present in the 1st suit and that might make a difference in the outcome.

· Issue of law, rather than fact: the more flexible doctrine of stare decisis should be applied, and there should be no preclusion.  Otherwise, the court is foreclosed from an opportunity to reconsider the applicable rule, and thus to perform its function in developing the law.

· Can(t use offensive collateral estoppel against the government.

· If it could be used against the government, there would no longer be conflicts among the circuits and the Fed government would come under pressure to appeal virtually every adverse court decision in order to avoid losing the opportunity for reconsideration in a different case presenting the same issue.

· NOTE: The court must still find that 1) the issue is the same, 2) that it was actually litigated and decided in the first action, and 3) that it was necessary to the judgment 

· RULE FROM Parklane: If P2 could have joined P1's lawsuit, collateral estoppel should not be allowed, in fairness to D.  But here, P2 could not have joined the SEC(s lawsuit, so collateral estoppel is permitted.

· NOTE: You cannot use offensive collateral estoppel against the US government.

· CLASS ACTIONS.  FRCP 23

· How to approach a class actions analysis.

· Make sure that ALL FRCP 23(a) requirements are satisfied:

· Numerosity, Commonality, Typicality, and Adequacy.

· Must find that one of the 23(b) categories are present

· 23(b)(1) Prejudice from separate actions.

· Doesn(t require notice

· 23(b)(2) Equitable relief sought.

· Doesn(t require notice

· 23(b)(3) Common predominant questions.

· Requires notice per the Mullane standard.

· FRCP 23(
· FRCP 23(a) Prerequisites to a class action.  One or more members of a class may sue or be sued as representative parties IF

· (1) Numerosity: The class is so large that the joinder of all members is impractical; AND

· (2) Commonality: There is a common question of fact or law involved; AND

· NOTE: This is what de-certified the class in in re Dalkon Shield.

· (3) Typicality: Claims or defenses of the representative parties are typical of the rest of the class; AND

· NOTE: This is what de-certified the class in in re Dalkon Shield.

· (4) Adequacy: The Representative parties will adequately and fairly protect the class(s interests.

· NOTE: This is where Hansberry v. Lee comes in, which held that the interests of the party in the 2nd suit was not represented and protected in the earlier litigation.

· FRCP 23(b) Class Action Maintainable: An action may be maintained as a class action if 23(a) is satisfied AND either

· (1) PREJUDICE FROM SEPARATE ACTIONS: Separate actions by individual members would create a risk of 

· 
(A) inconsistent/varying adjudications, which would establish incompatible standards of conduct for the opposing party (mostly used in property actions, nuisance, or reward cases). or

· 
(B) Adjudication for an individual member would substantially impair or impede other members from taking action or protecting themselves [This is the provision that allows certification when the first member will break the Defendant].  OR

· (2) EQUITABLE RELIEF SOUGHT: The opposing party has acted similarly adverse to the entire class. [mainly used in civil rights cases; does not apply when money damages are sought] OR

· (3) COMMON PREDOMINANT QUESTION: The court finds that (mostly for damages)

· (A) the facts common to the class predominate over the facts specific to each individual AND

· (B) A class action would be the best way for fair and efficient adjudication.

· Pertinent considerations that the court must weigh include

· (A) The interest of members to individually control their own cases.

· (B) The extent and nature of litigation involved.

· (C) The desirability of concentrating the litigation in a particular forum.

· (D) The difficulties likely to be encountered in managing the class action (e.g., expenses)

· FRCP 23(c) Order determining whether Class action shall be maintained
· (1) Certification:

· (A) Determination of allowing a class action shall be made as soon as practicable.
· 
(B) An order may be conditional, and may be later altered or amended before a decisionis made on the merits.

· (2) Notice Requirements for FRCP 23(b)(3) actions
· The court shall determine the best method of notifying class members.

· Notice must advice each member that

· 
(A) The court will exclude the member from the class upon a member(s request (by the due date); AND

· (B) The judgment will include all members who do not request exclusion; AND

· (C) Any member who does not request exclusion may enter an appearance through counsel.

· (3)Judgment
· 
(A) Judgments over Class actions under FRCP 23(b)(1) and FRCP 23(b)(2) shall apply to all people that the courts finds to be members of the class.

· 
(B) Judgments over Class actions under FRCP 23(b)(3) shall apply to all people which the court finds to be members of the class if

· (1) The members received appropriate notice of the action; AND

· (2) The members did not request exclusion from the class.

· (4) Partial Class Actions
· Partial class actions may be brought if

· (A) The class action may be brought only w/r/t particular issues of an action; OR

· (B) A class may be subdivided into subclasses (each subclass shall be treated as a separate class).

· FRCP(e) Dismissal or Compromise
· 
A class action shall not be dismissed or compromised w/o the approval of the court, and notice of the proposed dismissal or compromise shall be given to all members of the class in such manner as the court directs.

· Class Actions Defined: A lawsuit in which one or more persons have a common interest (the class) and sue or are sued on behalf of all members of the class.

· RULE: The named members must adequately protect the interests of the class
· Hansberry v. Lee (1948; cb p. 798)(litigation over enforcing a restrictive racial covenant; Court held that b/c the interests of the D in the 2nd action were not adequately protected in the 1st action, there is no res judicata and he is not bound by the prior litigation).

· POINT OF THE CASE FOR CLASS ACTIONS: you need adequate representation of interest.  Unless you have adequate representation of interest, you are not bound.

· What does adequacy of representation require?

· Notice at a minimum;

· quality of representation.

· See p. 801 middle.

· This case is the constitutional minimum for adequacy of representation.

· RULE: To be certified (or to remain certified on appeal) a class must exhibit typicality and commonality.

· In re Northern District of California Dalkon Shield IUD Products Liability Litigation (1982; cb p. 808)(The judge certified a nationwide class under 23(b)(1)(b) [This is the provision that allows certification when the first member will break the Defendant])

· HOLDING: Class is decertified.

· not sufficient typicality (different experience w/r/t to the product; the individual experiences with this product will be very, very different); 

· not sufficient commonality (10 different groupings to tort law that could be applied).

· Jurisdictional requirements w/r/t class actions: 

· Diversity: Only the residence of the representative is considered for purposes of establishing federal diversity jurisdiction.

· Amount in Controversy:

· Zahn held that In the federal courts, all class members must have claims in excess of the jurisdictional amount of $75k (except in cases involving violation of a federal statute, or a federal question).

· However, aggregation has been permitted where

· a single P seeks to aggregate two or more of his own claims against a single D; OR

· 2 or more Ps unite to enforce a single title or right in which they have a common or undivided interest.

· 1973: Zahn v. International Paper (1973): The claims of the representatives exceeded the jurisdictional minimum but those unnamed members of the class did not, and the class action was not permitted.  This is a Supreme Court case and it held that every member of the class had to meet the amount in controversy.

· 1990: Congress amended 28 USC 1367 (on supplemental jurisdiction) in 1990 to provide that when a federal court has jurisdiction over one claim, additional claims (including additional parties) arising out of the same controversy may be added in some instances, even when these claims/parties wouldn(t independently satisfy the requirements of federal jurisdiction.

· 1995: Free v. Abbott Laboratories (1995) held that as long as the named class members have claims exceeding the jurisdictional amount, the unnamed ones need not.  In other words, according to Free, 28 USC 1367 effectively overrules the rule from Zahn.

· But NOTE: Free is a 5th circuit case, not a Supremes case.  Thus it is only good law in the 5th circuit.

· Federal Question: Class actions are still available in Federal Question jurisdiction b/c there is no amount in controversy requirement.

· If a class was not certified, what options do the Ps have?

· Continue as individual plaintiffs.

· Joinder (FRCP 20(a) on permissive joinder):

· All persons may join as a P or as a D if they assert or are subject to any right to relief which both

· Arises out of the same transaction or occurrence AND

· has a question of law or fact common to all co-parties in the action.

· Collateral Estoppel/res judicata(
· Offense collateral estoppel: P1 gets a ruling which will advantage P2 in a later lawsuit.

· Multi-District Litigation 28 USC 1407

· Transfer to multi-district for discovery purposes; to increase pressure on the D; etc.

· RULE: On notice, the rule is FRCP 23(c)(2) in which notice is required for 23(b)(3) actions.

· P must give notice to all parties and P must pay the costs of notice.  Eisen.

· Must be done through mail if address is know, publication if not (per Mullane).  Eisen.

· Notice is not waivable. Eisen.

· FRCP 23(c)(2) Notice must advice each member that

· (A) The court will exclude the member from the class upon a member(s request (by the due date); AND

· (B) The judgment will include all members who do not request exclusion; AND

· (C) Any member who does not request exclusion may enter an appearance through counsel.

· Eisen v. Carlisle & Jacqueline (1974; cb 840)(Large class of Ps that suffered only $70 in damages sued under Federal question; District court created a notice scheme to notify a representative number of the class and required that the costs of notice be shared between P and D after a mini-hearing on the action to determine who would likely prevail).

· HOLDING: There is nothing in FRCP 23 that allows a mini-hearing on the action to determine who would likely prevail, or sharing of the notice costs, or notifying only a representative sample of the Ps.

· RULE: On opt-out provisions,

· These only apply to 23(b)(3) actions, not 23(b)(1) or 23(b)(2) actions.

· You are always bound by res judicata in successful 23(b)(1) and (b)(2) actions, and you are bound in 23(b)(3) actions unless you opted out.

· RULE: Class actions have a binding effect on the unnamed Ps and Ds.  Shutts
· RULE: Choice of law in a class action (and due process protection) requires a minimum contacts analysis for defendant classes, but not for Plaintiff classes.  Shutts
· Phillips Petroleum v. Shutts (1985; cb p. 362)(lease conflict between people owning a royalty interest in leases being exploited by Phillips; Suit filed in Kansas state court; 28,000 members in the class w/ fewer than 1,000 living in Kansas.  0.25% of the leases were on Kansas land; action was brought in KA state court.)

· D claimed that those Ps who were not Kansas residents were not properly class members.  The court rejected this argument.

· RULE: Minimum contacts requirements do NOT apply to P classes.  Rather, there are some safeguards which must be observed before absent class members are deemed part of the class and thus bound ( minimal procedural due process protection for plaintiffs (different rule for Defendants)

· notice and an opportunity to be heard: Must follow the Mullane std.

· You must attempt actual notice; but for those whom notice is not received, they are still probably bound, per Mullane, if there is publication.

· Opt-out provision.  NOTE: it(s not an affirmative (opt-in( std.

· Adequate representation.  Per Hansberry v. Lee.

· Absent Defendants in a class action (it(s a different rule from absent Ps ( which are OK)

· There is too much at stake.  D(s face significant liability.  Accordingly the SC is unlikely to hold that absent Ds may be bound if they do not have minimum contacts w/ the forum.

· RULE: Federal class actions on diversity jurisdiction in product liability case are not suitable b/c significant questions not only of damages but also of liability would be present, affecting individuals in different ways.  In the Matter of Rohne-Poulenc.
· In the Matter of Rohne-Poulenc (class action by hemophiliacs who contracted AIDS from blood transfusions was not allowed for even the limited purpose of deciding whether the Ds were negligent in not screening the blood supply b/c it was questionable constitutionally trying a diversity case under a legal standard that was in force in no state.)

· HOLDING: class decertified.  Choice of law matters.

· (Esperanto( merging of negligence law is not OK. (p. 859)

· (The voices of the states of the United States sing negligence with a different pitch( (p. 860).

· RULE w/r/t settlements in class actions:   FRCP 23(e) requires notice to the class members and court approval.

· Court approval

· Court decides on facts, looking at the settlement.

· What factors? from Amchem
· Were the negotiations adversarial?  Was each side adequately represented?

· experience of counsel.

· Looking at documents/what was presented in the negotiations.

· Comparison with other settlements [but this is difficult to do].

· Amchem (1997; p. 875)(asbestos class action settlement)

· The complaint was filed the same day as the settlement, indicating that the P(s lawyers organized and settled the case w/o litigating the case.

· HOLDING: Class certification requirements of adequacy of representation and and commonality of issues of fact and law were not met.

· Notice to the class members

· Saylor v. Lindsley (1972; p. 869)(derivative shareholder suit; attorneys for the shareholders settled after very limited discovery; P who was part of the class opposed the settlement; trial court approves anyway; P appeals).

· HOLDING: When the interests of the P attorneys and the Ps are not congruent, that is enough to disapprove the settlement.  RULE 23 requires that the settlement be (in the best interests of the class(
· RULE: P(s attorney must keep client informed and when client objects to a settlement, advise the court of this so that the court can devise procedures whereby P, with a new attorney, may conduct further inquiry if so advised.

· PROF: This class shows what a non-opt-out objector can do to a class.  Gets the court to evaluate the settlement.

