CIVIL PROCEDURE II OUTLINE

I. Personal Jurisdiction
Power of a court to subject a D to its authority; ability to force litigation and bind by judgment. 

Q of relationship to states; Constitutional limits of state court jurisdictional reach.

II. Subject Matter Jurisdiction

Has P sued in the correct court? Not location of court, but kind of court (i.e. probate, family, etc). 


Federal Question 

Diversity 
III. Application of laws

Erie doctrine and choice of laws in a diversity suit.

IV. Appeals
Procedures and standards for challenging a final judgment. 

V. Remedies 
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PERSONAL JURISDICTION

Exam Approach:

1) Did D waive right to challenge jurisdiction? (12(b)(1)/(6), appearance, collateral attack)

2) Are Constitutional requirements of minimum contacts & fairness satisfied?

a) Are the contacts substantial and continuous?

a. Is general or specific jurisdiction established

b) Interests and fundamental fairness?

3) Does jurisdiction satisfy the requirements of the applicable long-arm statute? (R 4(k)(1)(A)).

4) Is venue proper?

a) Where 1) D resides or 2) a substantial part of the events giving rise to claim occurred?

5) Does forum non conveniens apply?

5) Was proper notice/service given? (R 4, Erie)

_____

Question: When does a court have jurisdiction over a defendant?

Personal jurisdiction: Limited by state power and Constitution. Due Process; federalism. 


Substantive due process – court must have basis for exerting power over D.


Procedural due process – must provide with notice and opportunity to be heard.

in personam - Jurisdiction over the person (natural, corporation, association, etc). Presence in the state at the time the lawsuit is initiated. Requires personal service. Proves ability of state to exercise authority over person (Judgment in personam extends outside state, following D. Other states must respect by Full Faith & Credit Clause).  All of the person’s assets may be seized to satisfy the judgment and the judgment can be sued upon in other states as well.

in rem - Jurisdiction over "the thing" (property, etc). Have to seize or attach the property; attachment provides notice. Property is the subject of the lawsuit (i.e. quiet title). 

quasi in rem - Jurisdiction based on attachment to property, but distinct from in rem as the property is not the subject of the lawsuit but rather just a basis for jurisdiction. Property has nothing to do with the claim on the merits. Judgment limited to value of property.

Pennoyer (77)

Collateral attack and suit for ejectment after default judgment against P in first suit without attachment. R: Courts can’t enter judgment against a party without proper jurisdiction established at the outset of litigation. 

In personam requires service; in rem jurisdiction relies on attachment.

Power: States have power over the persons/property within borders; none outside. 

Notice: D must have notice, either expressly, constructively, or through attachment. 

Consent: Party may consent to jurisdiction (by statute or contract).

After Pennoyer and before Int’l Shoe, courts tinkered with presence and consent to establish jurisdiction over defendant persons and corporations (*But motorist statutes - limited to rights they can take away, consideration?)

Harris v. Balk: Extends quasi in rem to creditors and money; may attach to debts to establish jurisdiction.

Waiver/Consent

A party may consent to jurisdiction by:

1) Appearing to contest the merits.

a. Unless a “special appearance.” But then, if you lose and chose to litigate on the merits, may lose right to collaterally attack judgment. 

2) Express consent

a. Forum selection clause in contract (Burger King)

b. Express appointment of agent for service of process

3) Implied consent (i.e. nonresident motorist statute) 

Status Exception: Jurisdiction for divorce decrees established without presence or property.

Rule 12(b): Defendant must challenge jurisdiction/venue at outset of litigation otherwise they lose right to challenge (Cf. subject-matter jurisdiction, failure to state a claim). In federal court, no need for a special appearance because making motion does not establish jurisdiction. 

Collateral attack: A party may collaterally attack a default judgment entered in another state. But a defendant who appeared in the original action without objecting to jurisdiction, or one who unsuccessfully litigated the jurisdictional issue in the first action, may not collaterally attack the judgment

Minimum Contacts

The modern rule of Int’l Shoe requires that the defendant must have “minimum contacts” with the forums state such that fairness and substantial justice permits jurisdiction. 

International Shoe (95)

D sells shoes in Wash through independent salesmen. H: Affirm jurisdiction. R: Where D not is not present in the forum state, they must have “minimum contacts” to establish jurisdiction without offending “traditional notions of fair play and substantial justice." Black: Critical of “elastic” standard.

Analysis: 1) minimum contacts 2) balance of fairness 3) long-arm statute

	1) Minimum contacts


lack of contacts (Volkswagen, Asahi)

· Purposeful availment


direct product (Asahi)


use roads (Hess)


choice of law (Burger king)


choice of court

· Relatedness


specific / general jurisdiction
	2) Balance of fairness

            no fairness (Asahi)

· Burdens of litigation

· Forum state's interest 

· Plaintiff's convenience


General & Specific Jurisdiction

Based on the quality and nature of the acts. Spectrum of contacts between 1) continuous & systematic activities that give rise to lawsuit and 4) single casual isolated unconnected activities. 

General jurisdiction where contacts with state are so strong that any action may be initiated, even if not related (i.e. tort committed elsewhere). Specific founded on the fact that the contacts themselves are linked to the lawsuits.

Regularity of the activity (continuous & systematic((sporadic)

Relatedness of contacts to the cause of action (related((unrelated)

Balance of hardships (inconvenient to D((state’s interest)

Shaffer (104)

Sequestered Greyhound stock for quasi in rem suit against officers & directors. H: Contacts insufficient. R: Shaffer extended Int’l Shoe analysis to individuals and in rem jurisdiction. Affirm minimum contacts analysis as central for all jurisdiction questions. 

A: "'[T]raditional notions of fair play ad substantial justice' can be as readily offended by the perpetuation of ancient forms that are no longer justified as by the adoption of new procedures that are inconsistent with the basic values of our constitutional heritage."

►Post-Shaffer, attachment provides security/assurance by not jurisdiction. Delaware legislature responded and enacted statute giving jurisdiction over corporate officers.

McGee (116)

Insurance contract by mail between Texas & Cal. P sues Texas D in Cal court. H: Minimum contacts sufficient. High-water mark of jurisdictional analysis. National economy, transportation, communication. 

Hanson v. Denckla (117)

Trust set up in Delaware, moves to Florida and sues trustee in Florida court. H: Insufficient contacts. Contact must be volitional. Conservative jurisdiction.

►Courts are more willing to find contacts where intentional contract across borders than movement by parties. Minimum contacts where D purposely availed himself/herself to the chance to do business in the forum state. 

Entire Fairness

Minimum contacts must involve purposeful direction of actions towards forum state (i.e. advertising, marketing) and not just a stream of commerce analysis (But see Asahi – court split). 

· Burden on defendant

· Forum state’s interest

· Plaintiff’s interest

· Judicial system’s interest (efficient resolution)

· Shared interests of states in social policies

Q: Nation-wide contacts by alien defendants? Asahi fn.

Unresolved issue (p. 312 footnote): In Fed Court do we ask if there is adequate contact in the US or must there be contact with the state where the court sits? Congress may authorize fed courts to exercise nationwide jurisdiction. Perhaps the 5th Amendment requires only min contacts with U.S. rather than state-specific contacts.  Except federal courts may not serve process to exercise personal jurisdiction more broadly than can be exercised by the state court. FRCP 4(k)(1)(a).
SPECIFIC JURISDICTION

Effort to market in forum state: The mere fact that a product manufactured or sold by D outside of the forum state finds its way into the forum state and causes injury there is not enough to subject D to personal jurisdiction there. Instead, D can be sued in the forum state only if it made some effort to market in the forum state, either directly or indirectly.

Volkswagen (119)

P/L suit filed in Okalahoma state court after accident. H (White): No jurisdiction. No voluntary activities in state. R: Two prongs in Int'l Shoe analysis: 1) minimum purposeful contacts; 2) then fairness prong considering inconvenience to D and the interest of the forum state. But interest alone can't establish if no minimum contacts. 

Knowledge of in-state sales may be enough: But if the out-of-state manufacturer makes or sells a product that it knows will be eventually sold in the forum state, this fact by itself is probably enough to establish minimum contacts. However, if this is the only contact that exists, it may nonetheless be "unreasonable" to make D defend there, and thus violate due process.

Asahi (129)

Case between foreign manufacturers in Cal court. H (O’Connor): No jurisdiction. R: Minimum contacts must involve purposeful direction towards forum state. 

Dissent (Brennan): Argues stream of commerce enough for minimum contacts, but agrees that case fails under interests prong. 

Contractual relationship: Minimum contacts are more likely to be found where one party to a contract is a resident of the forum state. Not dispositive, but a strong factor. 

Burger King (137)

Breach of contract by franchisee and suit in Florida. H (Brennan): Jurisdiction. R: Contractual relationship may establish sufficient contacts balanced against any inconvenience. D (Stevens): Focus on unequal bargaining power between parties ~ unconscionable.  

Tort cases (Volkswagen, Asahi) v. contract cases (Burger King, Carnival Cruise): 

►Courts more likely to find jurisdiction where there has been a purposeful, intentional action towards forum state.

GENERAL JURISDICTION

When the contacts are so strong that we don’t care about the relatedness.

Washington Equipment (148)

No general jurisdiction over D because not explicit in state statute that charter/registered agent established and facts insufficient.

Hess v. Pawloski: operating a vehicle in a state implies consent to appointment of a state official to receive service of process.

Q: Where is Wal-Mart subject to general jurisdiction? What is the line between specific jurisdiction and general jurisdiction? 

Q: How would a case come out where there are questionable contacts but no unfairness?

Q: What about access of internet sites by residents?

PRESENCE

Domicile: A court has jurisdiction over D domiciled in state even if D absent (Milliken). Domicile determined at the time of pleadings (Mas); Corporations always subject to suit where 1) incorporated and 2) principal place of business.

Burnham (150)

Man “tagged” while in California on business/visiting kids. H (Scalia): Jurisdiction. R: "Jurisdiction based on physical presence alone constitutes due process b/c it is one of the continuing traditions of our legal system that define the due process standard of 'traditional notions of fair play and substantial justice.'" 

Brennann dissent: Critical of focus on “tradition” and not the standards of Int’l Shoe. Stevens: “very easy case.”

Q: Is it fair that individual who visits is subject to general jurisdiction, but not a corporation that does unrelated business in a state?

►Opinion dealing with due process, Roe v. Wade and abortion, and value of tradition. Scalia could have dealt with as status exception of divorce. Doesn’t effectively deal with Shaffer. In turn, Brennan’s analysis of contacts weak; fairness important.

Exceptions: presence may not be by coercion, fraud; witness immunity applied. In Burnham, if wife told him kids were ill, then no jurisdiction. Wyman v. Newhouse.
Determining Jurisdiction: Courts have power to conduct discovery on question of jurisdiction.

Insurance Corp. of Ireland (160)

Court sanction D for objecting to jurisdiction and then refusing to comply with discovery requests. H: Sanctions proper. A: Waiver theory and presumption theory. Either jurisdiction defense was waived or silence presumes guilt.

CONSENT

Parties may consent to jurisdiction before or at the outset of litigation. May consent by:

1. Showing up to court (unless “special appearance”)

2. Don’t raise the defense at the proper time (12(b)(1)).

3. Statute provides that some action assigns service of process (Hess).

4. Agreeing in some document that refers explicitly to the litigation process.

· A: Ensure that litigation arises under the K & consent clause applies. 

· Q: Is consent through K voluntary enough to serve due process because of unfair bargaining power? See Burger King.  
Contract: Parties may contract to consent to a particular forum. 

Szukhent 

Michigan farmers leased equipment with a contract that designated a New Yorker as an agent for process, Consent was upheld).

Choice-of-law clauses: Parties may contract to limit forum to a single location 

Carnival Cruise (169)

Back of cruise ticket agrees that all litigation must be in Florida--to the exclusion of any other courts.  Court looks to see if it is enforceable as a contract and then looks to see if it is unconscionable. No bad faith motive so it is OK. 

Dissent (Stevens): Like Burger King, imbalanced bargaining power. 

►Even before you get to enforceability of forum selection clause you should think about if the clause applies to the set of circumstances?  You could make an argument that this tort did not "arise under, in connection with or incident to this Contract."  Don't concede that this clause applies

SERVICE

Federal Courts: service of process may be made by a federal court 1) within the state in which the court sits or 2) anywhere permitted by the state law of the state where the court sits; or 3) within 100-mile bulge. Rule 4(k)(1)(B).

►Federal courts apply the same personal judgment analysis as the state court across the street. FRCP 4(k)(1)(A).

Notice

Even if the court has authority to judge the dispute between the parties or over the property before it , the court may not proceed unless D received adequate notice of the case against him. Tied to the constitutional right to notice and the opportunity to be heard. 

Reasonableness test: In order for D to have received adequate notice, it is not necessary that he actually have learned of the suit. Rather, the procedures used to alert him must have been reasonably likely to inform him, even if they actually failed to do so. Notice is a requirement of due process. (Mullane). 

Mullane (175)

Trust beneficiaries notified by publication in local newspaper meeting statutory requirement for notice. H: Court ruled that such notice OK for those whose whereabouts are unknown, but the point of due process is to give notice and a chance to be heard therefore statute unconstitutional, but mail may be OK for service - "requirement of due process...notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections." International shoe gave notice an independent voice.

Long-Arm Statute

State statute authorizing state courts to reach beyond their own borders and obtain jurisdiction over persons not physically present with the state at the time of service (i.e. those who drive a car, commit a tortious act, own property, or conduct business in the state). 

· May provide for substitute means of service (i.e. by registered mail). 

· May either be specific or concurrent with Constitutional requirements. 

(i.e. Cal. C. Civ. P. § 410.10 – any jurisdiction consistent with the Constitution). 

Gibbons (192)

Gibbons gives bad directions to Brown who then gets in accident. Gibbons sues Mr. Brown. Mrs. Brown sues Gibbons. Can Mrs. Brown bring separate claim, yes not party to first action (no res judicata). What about CE? Constitutionally Gibbons has contacts with Florida because she sued in Florida. See Burger King. But constitutional tests not enough...Florida says "substantial and not isolated activity, regardless of relatedness." Litigation is substantial, but no jurisdiction because the activity was in the past and is not continuing.

Venue

Personal jurisdiction does most of the work, but venue remains a statutory barrier. Question of where a suit may be brought geographically. States have courts of limited and specific jurisdiction – federal courts all general jurisdiction. 

28 USC § 1391

(a) If diversity jurisdiction, venue is proper in federal judicial district where 1) any defendant resides if all defendants reside in same sate 2) a substantial part of events or omissions occurred, or where property is located or 3) defendants subject to jurisdiction and no other venue qualifies. 

(b) If federal question jurisdiction, venue is proper where 1) any defendant resides if all defendants reside in same sate 2) a substantial part of events or omissions occurred, or where property is located or 3) any defendant may be found, if there is no district in which the action may otherwise be brought.


►Venue not proper where P resides if other condition is not met. 

(c) Corporations reside where personal jurisdiction is satisfied. At least residents where incorporated and where corporation has its principal place of business.

(d) Aliens can be sued in any district


Local land actions: likely where land located. 


Forum selection clause: may limit forum (Carnival Cruise)


►See also Questions on p.198

Special venue provisions in federal statutes: Include copyright actions, actions against federal officials, patent infringement, statutory impleader. 

Dee-K Enterprises (199)

Rubber thread antitrust action by Ps in Va and NC against alien and local corporations. 

P: Statutory jurisdiction established by Clayton Act and 4(k)(2) (nationwide contacts). Statute authorizes suit. Provide for world-wide service. Due process satisfied under Int'l Shoe and national contacts inquiry. H: Venue over foreign defendants OK under 1391(d). Need more information for domestic Ds. R: Special venue provisions in federal statutes like the Clayton Act supplement 1391, but do not supplant 1391.

Transfer: Court may transfer case “in the interest of justice” to a court where action could have been brought. 

Objections: Under Rule 12, defendant must make a timely objection at the earliest possible opportunity to venue otherwise they lose the right to challenge venue. 

Forum Non Conveniens

Balancing test set out in Gilbert, a court may chose not to hear a case where there is venue. Private interests: access to proof; availability of witnesses; locations; practical problems. 

Public factors: administrative difficulties; local interest; law interest; avoid unnecessary conflict of laws or application of foreign law; unfair burdens. 

28 USC § 1404(a)

►Similar to analysis under balance of fairness inquiry or venue inquiry.

Piper Aircraft (204) 

Plane crash and deaths in Scotland. Suit in Cal, removed to federal court, transferred to Penn, move to dismiss on forum non conveniens. H: Dismiss. R: Apply the private interest and public factors of Gilbert. Whether or not other laws are favorable to the claim not considered unless other law "clearly inadequate or unsatisfactory that it is not a remedy at all."


Questions: Is a jury necessary? discovery? cross-examine? absence of right to appeal?

►Some argue doctrine outdated or no longer necessary – analysis overlaps that of personal jurisdiction & venue.

SUBJECT MATTER JURISDICTION OF THE FEDERAL COURTS

Exam Approach:

1) Are the Constitutional requirements of Article III satisfied?

2) Are the statutory requirements of 1331/1332 satisfied?


Federal Question (§1331)

a) Does case “arise under” the Constitution, law, and treaties of U.S. with a federal element?

b) Is jurisdiction proper based on the well-pleaded complaint rule?

a. Is there a federal ingredient? Can you find intent in statute?

Diversity (§1332)

a) Is there complete diversity among parties?

b) Does the case meet the amount in controversy requirement?

Supplemental (§1367)

a) Do the claims arise out of the “same nucleus of operative facts?” 

b) Do state law claims predominate? Interests ***. 

Removal (§1441)

a) Could the case have been properly brought in federal court at the outset?

b) If based on diversity, is the suit in D’s home state? (then no removal).

c) Timely?

_____

Question: When does a federal court have jurisdiction to hear a case?

Outline: To be in federal court, must be consistent both with the Constitutional requirements of A3 and the statutory requirements set by Congress. 

1) Constitutional Limits 

· Under Article III, Federal courts have jurisdiction over all cases arising under the Constitution, involving ambassadors, and admiralty. Also over diversity, etc.  

Amar: Textualist argument that “to all Cases” distinct from “Cases.”

· Under the Constitution, federal courts may only consider a current case or controversy to adjudicate. No advisory opinions.

· Generally, federal and state courts have concurrent jurisdiction over federal subject matter cases. The federal courts have exclusive jurisdiction over admiralty/maritime claims; bankruptcy; patents & copyrights; controversies between states. 

2) Statutory Limits 

· Jurisdiction of the federal courts limited by §§ 1331, 1332. 

· Well-pleaded complaint rule. 

3) Challenges to Federal Jurisdiction

Party may not waive subject matter jurisdiction; court may raise sua sponte. See Motley, Capron. Operates as a limit on the power of the courts, not an issue of individual right.


But may not collaterally attack a final judgment after adjudicated on the merits. 

Capron (226): Case already at Supreme Court before realized no diversity. Dismissed.

Caterpillar (226): Not complete diversity when filed, but complete by the time it went to trial. Supreme Court kept it because of efficiency.
Benefits/Burdens: pragmatic concerns and considerations for parties:

	FEDERAL
	STATE

	· Federal courts provide protection from state bias. 

· Federal judges insulated from local politics by life tenure 

· Efficiency - Shorter waiting time for litigants

· Predicted response if limited number of judges

· Federal courts may act despite majority opposition (i.e. Cal recall, Colorado do-not-call registry 1stAmend challenge)

· More familiar with federal law & more resources

· Uniformity - less circuits then states

· Lawyers familiarity, strengths, convenience w/ federal court

Demographics of federal juries may be diff then state - county and district boundaries may be different.
	· Recognize state powers; federalism

· State judges decide state issues

· State law may be favorable or familiar with issues (i.e. gays & lesbians).

· State bias no longer an issue with national economy.


Federal Question

Constitutional: The Constitution gives the federal courts authority to hear "federal question" cases under AIII’s language. Supreme Court defined arising under federal law where federal question is an ingredient
28 USC § 1331: The federal courts have jurisdiction over "all civil actions arising under the Constitution, laws, or treaties of the United States." Federal question where federal law is the source of the plaintiff’s claim.


Tests: In order for a case to “arise under” federal law:

1) If federal law creates  the cause of action.

2) Vindication of rights depends on federal law.

Holmes Creation Test: Federal law creates the underlying substantive right plaintiff seeks to enforce and authorizes plaintiffs to go to court for a remedy.

Federal law gives right to sue, but claim must be proven in state law.

TB Harms (221) Issue whether copyright infringed upon is a federal question, but this involves whether the copyright was assigned to another—a question arising under state property & contract law. Held: State jurisdiction

State law claims that turn on a federal issue: In order to establish the state law claim the plaintiff must prove a proposition of federal law.

Smith (221) Bank violates state law (illegal securities) but illegal securities were issued by federal agency. Held: Federal jurisdiction

Bell v. Hood (225) If there’s arguable basis for federal claim then court shall examine under 12 (b)(6).

Preemption: where federal law displaces cause of action. That federal law makes all causes of action in that area a federal issue (e.g. labor preemption).

Well-pleaded complaint: "Arise under" for the purpose of 1331 means that a claim in the case must rely on federal law as a part of an affirmative claim of action, not an anticipated defense.

Mottley (217)

Mottleys sue the RR b/c refusing to honor lifetime passes. H (Moody): No subject matter jurisdiction because Ps did not affirmatively plead federal issue. R1: Subject matter jurisdiction issue may be raised sua sponte. Unlike personal jurisdiction, may not be waived. Operates as a limit on the power of the courts, not an issue of individual right. R2: Well-pleaded complaint rule: Anticipated defense insufficient to establish jurisdict.

Alternatives: Congress could amend 1331 to adopt a "wait and see approach" - allow jurisdiction where answer includes a federal ingredient. Or could provide for "removal" - could amend 1331 to allow removal even though could not originally be filed in federal.

But removal would only federal court and wait & see approach uncertain; inefficient.

Declaratory relief: Reverses the roles of the parties. 

Diversity

Constitution: The Constitution gives the federal courts jurisdiction over "controversies ... between the citizens of different states...."

28 USC § 1332: (a) Adds statutory limits of an amount in controversy and complete diversity to Constitutional requirements. Original jurisdiction where the “matter in controversy exceeds the sum or value of $75,000” and is between 1) citizens of different states; 2) citizens of a State and citizens of a foreign state; 3) combination; 4) suit by a foreign state against local state citizen. 

Amar: Argues that diversity does not overburden federal courts. Burdened by increase in criminal cases under federal statute.

Complete diversity: Each and every P has to be completely diverse as of every D. Strawbridge. No plaintiff may be a citizen of the same state as any defendant. 


Burdens: Party invoking federal jurisdiction must plead, then must prove if challenged.

Domicile: What controls for citizenship is domicile, not residence. A person’s domicile is where she has her true, fixed and permanent home.

Mas v. Perry (229)

Mas sue peeping Tom Perry of Louisiana for use of two-way mirrors. R: Federal jurisdiction requires complete diversity based on parties’ domicile. 
Corporations are citizens of the state of incorporation and where principal place of business (home office / bulk of activity). § 1332(c). Chief place of business a question of fact - look for "nerve center" or administrative center.


Alienage amendment limits jurisdiction; does not expand. 

Saadeh (236)

Suit by Greek citizen against a Jordanian citizen residing in Maryland with permanent resident alien status. H: No jurisdiction. R: 1988 amendment to 1332(a) meant to contract, not expand jurisdiction, by limiting access to federal courts where resident alien sued by state citizen. A: Argue that Congress didn't intend to extend jurisdiction 2) illogical 3) and potentially unconstitutional.

Amar: Could have been consistent if recognizing state connections by permanent resident alien. Unclear congressional intent. 

Amount in controversy: Don't ask what a jury will give - ask how much a P can in good faith ask for. Must be some possibility of satisfying amount in controversy requirement. Now, 75K. 

If you recover less than statutory amount, 54(d) allows for partial fee shifting. 1332(b).

Aggregating claims: A single plaintiff may add any other claims against the same defendant. May not joins claims against other defendants for less. 

Injunctions: Valuing injunction for subject matter jurisdiction.

1. how much would plaintiff pay for injunction on free market

2. how much would defendant pay to avoid injunction

3. greater of the two

Class actions: Every member of the class has to satisfy the jurisdictional amount and diversity requirements. Zahn. 

Timing: Diversity is determined at the time of filing. 

Supplemental 

Provides that  new parties or new claims may be added to the original controversy. 

Policy: Want to maintain access to federal court. Because we want him to have access, we're willing to bear the added cost of bringing state law claim alongside. Also, efficiency.

28 USC § 1367: Provides for jurisdiction over claims that form the same case or controversy. Replaces older doctrines of pendent and ancillary jurisdiction. 

(a) except (b) & (c) in any civil action where fed courts have jurisdiction there is supp juris for related claims that are part of same case or controversy.

(b) In diversity cases there is not supp juris over claims of third parties or joined parties.

(c) discretion to exercise supplemental jurisdiction: 1) if federal court claim dismissed early on; 2) if state law claim issues predominate; 3) if state law claim is tricky (novel issue); 4) in exceptional circumstances with a compelling reason.


Claims submitted under (a) are tolled for 30-days.

1367 codifies/modifies Gibbs & Finley: 

Discretionary: Court may dismiss state claims that involve novel state-law issues or where state claims predominate.

Gibbs (244)

Superintendent of miners lost money by union picketing. H (Brennan): Court has jurisdiction over state claims. R: Supplemental jurisdiction permissible where claims are sufficiently interwoven and comprise a single "case" or "controversy" under A3 with a common nucleus of operative facts.

No jurisdiction over pendant party.

Finley (250)

Airline passengers died, sued the US alleging FAA negligent under federal tort. Wanted to also sue power company, but it could not be joined despite same case or controversy.
No supp jurisdiction for joined parties.

Owen (249) Diversity suit Iowan against Nebraskan company for wrongful death in construction accident. Iowan company interplead. H: No jurisdiction because no diversity for claim between interpleader & Iowan. 1367(b).

Class Actions: As long as one plaintiff satisfies the amount-in-controversy requirement, other plaintiffs may add their claims under 1367 (Abbott Labs) Zahn (243) requires complete diversity. Zahn killed state law class actions in federal courts under diversity.
Removal

Except as otherwise provided, defendant can remove any action that originally could have been brought in federal court. Removed to federal court across the street.

28 USC § 1441

(a) Any claim that could have been brought in fed court can be removed. 

(b) Exception: If sue defendant under diversity and where defendant resides, defendant may not remove. Congress may also legislate to make a case not removable.

Changed circumstances: Pragmatic/efficiency determines.

Caterpillar (226 & 252): Not complete diversity when filed, but complete by the time it went to trial. Supreme Court kept it because of efficiency.

Capron (226 & 257): Case already at Supreme Ct before realized no diversity. Dismissed.
THE ERIE DOCTRINE

Exam Approach:

Is this a federal question or diversity case?

1) If under federal question jurisdiction, apply federal substantive and procedural law. 

2) If under diversity, apply Erie analysis:

a) Was the state rule substantive or procedural? (Erie) Apply substantive. 

a. Statute or common law? (Swift/Erie split)

b) Is there a federal statute or Federal Rule on point? In conflict with state? (Hannah)

a. If so is it valid?

i. Is it a valid exercise of delegated authority of Congress to fed cts?

ii. Is it constitutionally permissible?

c) If no fed statute or fed Rule on point, is the state rule “bound up” with recovery right? (Byrd)

d) Is the rule outcome determinative? (York)

a. Based on the two policy aims of Erie? (Hannah) forum shopping & the inequitable administration of the law.

e) If a federal rule applies to the situation, is that rule in conflict?

a. Was federal rule validly enacted? Constitutional? (controls under Hannah).

_____

Question: Once a court has jurisdiction, it must decide what laws is applicable. When a federal court sits in diversity jurisdiction, where does it look for its source of law?

Historical Development

The Rules and Decisions Act passed as part of the Judiciary Act of 1789 - established that federal courts apply “[t]he laws of the several states”.

In Swift v. Tyson, the Court construed “laws of the several states” under the RDA as excluding common law. Federal courts looked to state statute but not common law precedent by the courts. Authorized judicial independence in search of general & natural principles of law. Federal court could consider the entire universe of common law principles, including federal common law and the common law of other states. The court would then exercise its own independent judgment about the rule that should be applied to the “general” principles of common law. 

Forum shopping: In B&W Taxicab, one cab company had K to exclusively pick up train passengers, knowing that state courts didn’t enforce such contracts, the taxi company reincorporated in another state for diversity jurisdiction.  In federal court the court applied general law and upheld the K.
In Erie, the Court reversed Swift, reinterpreted the RDA, and established that federal courts should apply state statutory enactments and state court common law.

Erie v. Tompkins (265)

Tompkins injured while walking Pennsylvania RR track. Sues in federal court to avoid restrictive state duty standard for negligence. H (Brandeis): Overrule Swift. 

R: Federal courts apply state common law under the RDA. Federal courts apply substantive state law and federal procedures.


1. Statutory interpretation: Ct questioned previous construction of Act. 

2. Practical affect: expecting that federal courts would fashion a superior CL; uniformity

3. Constitutional: focus on inequality, possibility of discrimination by lack of uniformity Diversity gives a strategic edge that nondiverse parties don't have access to. Federalism considerations: 1) Congress lacks the power to declare substantive rules and 2) nothing gives federal courts the power. 10thAmend unconst assumption of state powers..

4. Jurisprudential: Swift assumed a transcendental body of law; by 1938, law recognized as having validity not because its right and just, but b/c it went through a process that we credit as right and just. Legal realism - Law valid because of process. 

Reed concurrence: Wants only to say that statute was misconstrued - doesn't want a constitutional analysis. “the line between substantive and procedural is hazy." *but ignores fact that stare decisis has a strong influence, a constitutional component inherent.

Also in 1938, establishment of the Federal Rules of Civil Procedure. 

Klaxon

Federal courts apply same law that state courts across the street would apply - both substantive law and choice of law rules. 

Amar: This approach may be a mistake because federal courts can't provide a neutral, independent, and impartial decision about which law should apply.

Policy of Swift & Erie

The Court’s interpretation of the RDA under Swift and Erie focused on fundamental fairness, addressing 1) bringing suit in federal or state court and 2) based on bringing suits in different states. In addition, the cases involve both statutory and Constitutional elements. 

	
	SWIFT
	ERIE

	PROS
	· Uniform federal general CL

· Eliminates unfairness of different state standards

· Encourages legislative action, promoting accountability

· Simplicity

· More experienced judges

· Recognizes national condition
	· Certainty; allows for reliance

· Recognize state powers; federalism

· State judges decide state issues

· Discourages forum shopping/inequitable administration of law

	CONS
	· Lose federalist experiment

· Federal judges unfamiliar with state law

· Burdens ( by (’s ability to chose forum

· Lose clarity & compromise reliance by state residents
	· Burden on federal court to apply Erie; complicated

· Unfair interstate standards

· No legislative encouragement

· No longer important; states have legislated

· Congress has no power to decide state law


Tied to federalism – structural arguments considering dual sovereignty and the dual judiciary system. Balance of power and the freedom of the states to govern themselves; between concern over tyranny of federal government and the need for uniformity among the states. 

Extending Erie

Outcome-determinative inquiry: In York, Court distinguished the manner and means of recovery from the substance in the way that counts. Beyond substantive/procedural split of Erie, questions: Does it “significantly affect the result of litigation.” Substantive means that application of state or federal approaches would lead to different outcomes. Decided that state procedural rules should be applied whenever the procedure followed would be outcome-determinative. 

York (276)

Diversity contract dispute and question of which statute of limitations applies – New York or federal. H (Frankfurter): Apply NY statute. Distinguishes manner & means from outcome determinative. R: State procedural law should be applied in all cases where following the federal procedure might “significantly affect the result of litigation.”


►But filing on shorter paper outcome determinative, but essentially a manner of filing.  

After York, Court applied state law by avoiding conflict - narrow interpretation of federal law. Then change in tide again with Byrd and Hannah, upholding application of federal rules. 

Ragan, Cohen, Bernhardt, Woods (280) 

All applied state rule. High water marks of Erie-compelled deference to state law. Narrow interpretation of federal law so no conflict with state law in each of these cases. Erie problem only when two sets of laws in conflict and these courts were able to avoid Erie by construing federal law narrowly. 

Ragan – SOL when commenced; Cohen – post bond during derivative suit; 

Bernhardt – arbitration agreements; Woods – limit on corporate jurisdiction.

Restraining Erie

“Bound up” test: If the rule is bound up with state-created rights and obligations, federal courts must apply the state rule. If no, then apply outcome-determination test considering affirmative countervailing interests the federal courts may have in applying a federal practice. 

Byrd (281)

Tort case dealing with the application of Workers Comp immunity to an employer. Determines whether judge/jury decides. H (Brennan): Jury decides. Found that judge trial was not “bound up with the definition of the rights and obligations of the parties” but “merely a form and mode of enforcing” the compensation scheme. R: Bound up analysis. Found judge/jury “merely a form and mode” of enforcement. Notes affirmative countervailing considerations – claiming some federal independence. Notes Seventh Amendment right to a jury. 

De-Constitutionalizing Erie

Outcome determination matters only so far as it implicates one of the twin concerns of Erie: 1) inequitable administration of justice and 2) forum-shopping.

Two parts to Hannah: 

1) Outcome determination in light of the concerns presented in Erie.

2) Question validity of relevant federal enactment. 

Hannah (284)

Service of process by state or federal law? H (Warren): Federal Rule 4 applies. 

R One: Outcome-determination analysis must be made in light of the policy of Erie. “The outcome-determination test therefore cannot be read without reference to the twin aims of the Erie rule: discouragement of forum-shopping and avoidance of inequitable administration of the laws.” 

R Two: If a Rule is valid by statute, there is no need to conduct outcome determination analysis. Authorized by Rules Enabling Act; valid.

A: Shift in focus to the constitutional mandate of Federal Rules. Authorized house-keeping. 



Effect - any Federal Rule that is on point will govern.

►But benefit of Federal Rules forum-shopping? Hannah says no. 

After Hannah, return to federal powers. So long as the statute is constitutional and one knows what the statute requires, choice of law question answered. Courts tried to find a statute governing the situation. 

Analysis: Where federal “procedural” states are validly enacted, they should be applied instead of conflicting state procedures. 

Approach: Is there a federal rule or statute on point? Was it validly enacted? If yes, apply. If no, ask if it is outcome determinative in the forum shopping - inequitable application sense. If issue is bound up with state-created rights or integral to action then required.



1) Direct conflict must exist



2) Federal statute must be “arguably procedural”



3) Federal rule must be validly enacted


Conflicts
· between a federal Constitutional provision and state law

· Constitution prevails, supreme law of the land

· between a federal statute and state law

· If Congress had authority, valid enactment, controls

· between a federal rule and state law

· Federal Rules applies

· between a federal judicial practice and state law

· if outcome determinative, state; otherwise procedures OK.

In following three cases, Supreme Court found a provision of federal law at conflict with state practice – arguing that the rules are Constitutionally valid and controlling. 

Burlington Northern (296)

Considered a 10% Alabama appeals tax declined to apply. H: State conflicted with federal appellate rules; Rule 38 & 11; federal statute displaced.

Ricoh (297)

Contract breach and forum selection clause. Filed in other court (Ala); D moves to dismiss or transfer. Under Alabama law, forum selection clause invalid. H: Transfer clause governs, not Alabama's objection to forum selection clause, but ct may consider as a factor state's antipathy. Interp transfer §1404 to conflict with forum selection clause.

Amar: 1) Why dealt with as a transfer instead of a forum selection clause question as in Carnival Cruise. Could have found tension b/w SCt law and Alabama state resistance to these clauses. 2) Does this bring us back to Tyson v. Swift  - namely, district courts can do what they want.   

Gasperini (297)

NY law provides for review of jury verdicts by appellate courts. H: 2d Cir appellate cannot review award b/c violates 7th Amendment, but district court could apply under Erie and then appeals could review for abuse of discretion. Finds that courts still performing checking function.

Gasperini invokes Byrd: where a federal law is not directly implicated, so there’s an Erie question of uniformity, Byrd’s approach of weighing federal policies against uniformity is in the analysis.

If no state law on point or an undecided area of law, federal court may:


1) Certify question for the state supreme court

2) Predict outcome and apply

Pierce v. Cook (301)

Possibility that state supreme court will overrule precedent. Afterwards, federal court opened up case because of divergent results.

Deeerth (302) 

Focus on finality and refuse to open up case even though standard change.

In these cases, concern over horizontal fairness and finality.

Q: If Congress authorized panel to construct federal tort system, would standards apply in federal court? Conflict with state laws but validly enacted?

APPEALS

Exam Approach:

1) Was there a final judgment on the merits?

i. If no, was there practical finality, injunctive relief, interlocutory or mandamus?

2) Was the party adversely affected by the judgment?

i. Did the court do something wrong? Did it cause harm?

3) Was an objection raised below? 


i. The party did not waive his/her objection?

1. Exception: if defending the judgment, may make any argument.

4) What standard of review should be applied?

i. abuse of discretion.  "the district court was not nuts"

ii. clear error (questions of fact)

1. Was the error harmless?

iii. de novo (questions of law)

_____

Question: Who may appeal, what may they appeal, when may they appeal, and what standard?

Appellate practice in the federal courts is fiercely pragmatic. Result oriented - not as focused on the path taken to that result. (i.e. harmless error doctrine, appellee may defend on any grounds dealt with below, adversity doctrine, final judgment rule). State courts may take a different approach (i.e. in Cal, much more piecemeal).  

Policy: efficiency, avoid high costs & waste of resources - but cuts both ways. Assumptions: 1) more concerned about appellate than trial resources and 2) trial judges are most often going to get it right or make harmless errors.

Who can appeal?

A right to appeal a decision rests on 

1) adversity of judgment   --  2) raised below and did not waive  --  3) finality.

Only party that can point to something which the: 

1) the lower court did which was wrong and 

2) that wrong caused you harm. (i.e. improper dismissal of tort claim where punitives possible).

Adversity: Lower court must have done something wrong which caused harm.

Collateral implications: You can appeal rejection of claim if collateral effects on you down the road. 

Aetna Insurer won on contract theory but lost on fraud theory.  Got the same amount of money. Allowed to appeal because a judgment in K is not as valuable as a judgment in fraud if the insured declares bankruptcy.
Waiver: Requires contemporaneous objections, otherwise considered a waiver. If you didn't raise the theory below, can't raise on appeal. Must present all theories initially. Policy of giving the trial judge every opportunity to decide the issue correctly.

Q: How "persistent" should you be? (i.e. follow 12(b)(6) with objections to evidence?). 

Appellee exception: Party trying to preserve judgment below may use any argument that works, even if not made below. (May make a “kitchen-sink: appeal as long as arguments come from the undisputed record below as law - no factual disputes) 

Policy: As long as judgment below was legally correct, defend in any way. 

Q: What if the law has changed? No benefit.

Plain-error doctrine: balance principle of fairness against correctness of result.

Who was not deterred: Right to one appeal in civil cases, but may be discouraged through costs. Cf. Lindsey: Banker’s Life (finding that some extra appellate costs are unconstitutional).

Lindsey struck down double bond for tenant appeal; Bankers Life distinguished b/c not arbitrary - needed to preserve property.

Finality 

§ 1291: Appeals lie only in final judgment by the district courts. Frames appealability as a jurisdictional issue for federal courts; must consider even if both parties seek review. 

Final judgment rule: Final decision which "ends the litigation on the merits and leaves nothing for the court to do but execute the judgment."

Wetzel (764)

Liability for maternity leave policy as discrimination appealed. H: Appeal premature. Liability decided but not remedies. A: Issued raised during oral argument. Court discusses all possible grounds and found appeal premature. 

Rule 54(b) allows for a case to be reviewed as long as one claim has been resolved. But this case was just one claim with various remedies and so 54(b) doesn't apply.
Exceptions: Practical finality, injunctions, interlocutory appeals, mandamus. 

Lauro Lines (773)

Italian forum selection clause for Lauro Lines; motion to dismiss denied and seeking appeal. H (Brennan): Order interlocutory and not appealable. R: Cohen set out three factors for exception: 1) conclusively determined 2) issue separate from merits 3) effectively unreviewable on appeal from final judgment. A: Here, dealt with location, not immunity from suit. 


Absolute immunity is immediately appealable. 

Mitchell (qualified official immunity); Nixon (absolute).

Others practically final: posting a bond in sh’s derivative suit, attachment of a vessel, proceed in forma pauperis, attorney-client privilege and work product.

Others not final: disqualification of counsel for conflict of interest; denial of intervention; refusal to dismiss on immunity/forum non conveniens. 

Injunctions: § 1292(a) allows appeals from interlocutory orders granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions. 

Interlocutory appeals: §1292(b) allows district courts to certify interlocutory appeals from nonfinal judgments. Appellate court must then agree. (i.e. mass torts, class actions).

Mandamus: Orders a public official to perform an act required by law. Limited, drastic remedy.


Note: Courts may practically suggest action without issuing mandamus. 

Timing: 30 days for the typical appeal; 60 days where US a party. 

Scope of Review

1) clear error – question whether the trial judge’s conclusions are clearly erroneous (Anderson).

2) de novo – review the law. 

3) abuse of discretion – deference to trial court

Law & Fact: Lower court’s finding of facts not "set aside unless clearly erroneous." Rule 52(a).

Anderson (786)

Title VII discrimination. H: Improper scrutiny on appeal. R: Appellate function is to determine if the trial judge's conclusions are clearly erroneous.

Harmless Error: Discussed more often in criminal than civil cases. Way to find that the lower court did something wrong but that error did not impact the outcome of the case. Pragmatic - outcome focus. 

See FRCP 61; 28 USC § 2111 mistakes must "affect substantial rights of the parties"

Q: Who has burden? In civil arena, once error demonstrated by appellant, burden on appellee to establish that error did not affect rights.

Q: What is that burden? In criminal, harmlessness at least beyond clear and convincing evidence; reasonable probability that affected. Similar in civil. 

Q: What do we mean by substantial right? recovery or procedural right to go before a jury (as with R56 motion).

SUPREME COURT APPELLATE PRACTICE

Historically, Court had to accept and decide a fair number of case. But all of those appeals by rights restricted  over time. Now, near or complete discretion to determine its own docket; little or no mandatory appeal. Now, decide 80 or so cases a year (contrast with 150 a generation ago). Desire to be more complete; ideological restraint? (7 out of 9 appointed by Republican presidents).  Only 2d and 9th Circuits with majority appointed by Democratic presidents. 

Rule of 4 - 4 can grant review even if it takes 5 to reverse. Consider: importance of case, conflict among the courts of appeals or with state supreme courts. Identify "splits," but often less tension than presented.

Solicitor General represent US in the Supreme Court; Rank - AG/Chief Deputy/Solicitor General. Influence docket. May file amicus brief. 3 Justices to find out what SG thinks.

In cert filed, may respond or decline to respond. More than likely denied, so only if serious consideration will they ask for a response. 

State AGs in criminal cases > where state is petitioner, "state on top" criminal cases, pretty good chance of getting reviewed. 

Denial of cert - no precedential weight; no decision on merits.

Not correcting application; clarifying law. *Ironically, the more you can establish that the court botched it, the more obvious the error, less of a candidate for review. Injustice, not an issue of clarity. But may issue summary reversal (use against 9th Cir).

It takes 4 Justices to grant cert. Need 5 to reverse. 

Factors that are considered:

1. Importance of case to development of American Federal law.

2. Resolve conflict between Circuit courts. 

3. Solicitor General is responsible for representing the U.S. (E.g. BLM). More than half cert petitions granted. Solicitor General carries a lot of weight. 

4. Never grant cert. without opposition. 

5. State A.G.  in criminal case also often can get cert granted.

A denial of cert is not necessarily a comment on the merits. Don't infer agreement with court below from a denial. Obvious mistakes will not be granted cert.

Supreme Court's role is not to check the court below, but clarify hazy legal doctrine.
REMEDIES

Exam Approach:

1) Are compensatory damages adequate? (Must have proper calculation Hataley)

2) Are punitive damages warranted by intentional or willful misconduct?


a) What relation to compensatory damages?

3) If compensatory inadequate, injunctive.


a) Apply irreparable injury analysis. Preliminary/permanent injunction.

_____

Question: How much damages will put plaintiff in the position he would have been in had it not been for the wrong of the other party?

Substitutionary Remedies

Black letter: damages designed to restore the injured party to the position he would have been in but for the wrong of the other party

Compensatory Damages

Aim to compensate and deter. 

Hatahley (315)

Indians for “glue-ifying” burros grazing on federal lands. Three categories of damages: (1) value of horses & burros; (2) for loss of use for herding ability; (3) mental distress. Court held must redo damages because didn't do it accurately enough.

Liquidated, Statutory, & Punitive Damages

Liquidated damages: Enforced if and only if (1) reasonable estimate of what damages actually will be and (2) actual damages have to be something that is difficult to prove. Otherwise better that you actually just prove damages post breach. The reason they don't freely allow liquidated damages is because if you stand to gain more than you are actually losing, then there's an incentive to try to induce breach. Not enforceable as a penalty. 



Alternatives: limitation on remedies clauses.

Statutory damages: May set minimum damages or give a range (i.e. Copyright act).

Punitive damages: Aim at punishment for wrongful behavior and future deterrence (specific & general). Lies between civil compensatory damages and criminal. Reserved for anti-social conduct that we would like to reduce to zero.


Procedurally similar to criminal: 

1) must prove standard by "clear and convincing" evidence - between civil preponderance and criminal beyond a reasonable doubt; 

2) proportionality inquiry on appeal (See Honda); 

3) criminal: limit entrance of past criminal conduct to sentencing, not guilt (bifurcate) - same with punitives, limit evidence of wealth early on.

Honda (323) R: Allow judicial review of punitive damages. Due process.

BMW (326) 

Substantive due process limits on punitive damages. Consider:

1. degree of reprehensibility.

2. the difference between actual harm and punitive damages award.

3. difference between jury award and comparable cases

State Farm v. Campbell 

State Farm refused to settle the case within the policy cap. High punitive damages in relation to compensatory (145/1). R: Apply BMW. Ratio that exceeds single digits is likely to be unconst In practice few awards greater that 9:1 will satisfy due process

Amar: Issue with state power & regulatory reach argument (back to Pennoyer).

Q: Limited by a multiplier. Which ones? What base? Compensatory as what happened or what could have happened (in criminal, attempt treated like actual > See Ginsburg)? Concern – harm to D or incentives for P? 

Q: Why do we give Ps the windfall? Civil fines go into public treasury. Prison labor for benefit of government (& warden). *Need incentive to P to bring conduct to light. P acting as private attorney general. Costs more for P to discover and establish by clear and convincing than by preponderance > higher standard more costs. Some states have experimented - Ps get some and state gets some of punitives bounty. Rejected. Practical: consider that will likely be around a. Settlement lower and styled as compensatory. Deterrence goals compromised b/c pay less than a. Influences bargaining considerations

Specific Remedies

Historical division between courts of equity and courts of law. Notion of hierarchy - equity reserved for where law insufficient. Continued thought of flexibility with equitable relief, but focus still on putting party where they would have been.

Injunctive relief: won’t get unless compensatory insufficient (irreparable injury); still same goals as with compensatory damages.

 
Permanent: comes after judgment on the merits; asking if damages are adequate.

Preliminary: after hearing before trial. For first; balance interests & hardships (TRO)

Irreparable injury rule:  injury that cannot be fully redressed by damages then you should be able to get an injunction
Sigma (334) 

Non-compete clause for chemical industry. H: Grant permanent injunction but discretion to modify A: Damages hard to calculate.

Where 1) Defendant is judgment proof (no money). Violate an injunction, go to jail; 2) Injury to property (land unique, no complete substitute) 3) damages to hard to calculate.

Judge presides: if seeking only equitable relief, judge decides and not jury. 

Declaratory Relief

Applied in insurance & patent litigation. Used to test the legality of legislation. Previously used to quiet title or remove clouds from title. Problem reversing roles for jurisdiction. Burdens? (339)

Financing Litigation

Under the American Rule presumption that each side pays its own lawyers. Unless specified otherwise, costs does not include attorney's fees, but relatively small jury fees, court costs, experts, etc. English Rule, loser pays both. These are both presumptions; fee shifting provisions. 

Burdens-Incentives: Under American rule, cost-benefit analysis would practically make some meritorious claims/defenses impractical - too expensive to vindicate (i.e. slip-and-fall settling for less than legal costs). Under English rule, disincentive to bring case because of risk of paying total fees (i.e. civil rights suits). Policy calculus between positions.

Hourly · Flat Rate · Blended Rate · Contingency Fee · Insurance

Different incentives in each. Establishing a split payment system for rich & poor; plaintiff & defense. Rich P pays hourly; Rich D pays hourly or through insurance; Poor P by contingency; poor defendant needs pro bono, legal aid, public defender.

Evans v. Jeff D. (358) 

Lawyer has K that a client will not accept settlement that will forgo statutory attorney fee. Legal Aid pays itself through those fees.  Can Legal Aid do this? Leave to Congress.
Provisional Remedies

Preliminary injunctions: Issued before lawsuit (i.e. TROs).

Q: Who is likely to be harmed irreparably? Balance of Hardships:  What harm will be suffered if the PI is/is not issued?  This looks at what each side will loose during pre-judgment.  Then which of those harms can’t be replaced by damages. 

Q: Who is likely to win at trial?  The stronger your showing of irrep. injury, the weaker your case on the merits can to be.    

Inglis & Sons (364) 
Trial court considered 1) irreparable harm 2) likelihood of success on merits 3) balance of the equities and 4) public interest. Denied prelim inj b/c doubted success on the merits. Reviewed for an abuse of discretion. H: Remanded. R: If great harm, less stringent standard for examining probability of success on the merits. 

Due process: Balance right to immediate remedy with due process concerns. Right to be heard.

Fuentes (378) 

Lady had stove repossessed. Statutes allowed for replevin by ex parte application and bond. R: Property interest is not the ownership, but the possession of it.  For due process must have an opportunity to be heard before denial of possession.

Mathews test: 1. Personal interest 2. Public interest 3. Risk of error.
















