Civ Pro II – Amar

Fall 03

Personal Jurisdiction

Attack:  Personal Jurisdiction over the defendant can be waived or consented to by forum selection clause.  Otherwise, International Shoe sets out 2 part constitutional inquiry:

a) Minimally adequate contacts – defined in terms of purposeful availment (product directed to the forum, marketed directly to the state, etc. (Asahi) , soliticing business from the forum state (Mcgee), use the forum’s laws (Burger King), use the state’s courts (Gibbons), using roads (maybe from Burnham).  How many contacts will be necessary is influenced by the relatedness of the contacts. (triangle between defendant, the forum and the litigation).  At some point the contacts are so large (general jurisdiction) don’t need to be related.

b) Fairness – takes into account convenience of litigation (for D and P), whether the forum has a citizen in the litigation.

c) Notice must be reasonably likely to inform the defendant of the suit. (Mullane)

d) Contract or tort as the basis of the suit??  Court is more likely to find jdx when there’s a K b/c more intentional.

**Federal Courts must apply the same rules of personal jurisdiction as the state court across the street (FRCP 4(k)(1)(A).)  Including state long-arm statutes.  Thus, this inquiry is necessary in both state and federal courts.

Substantive Due Process Requirement:  The court must have power to enact a binding judgment either upon property or a given person, so as to subject him to personal liability.

Basis of Jurisdiction:

In Personam: States may only assert Jx over a D who meets significant relationship to the forum state, in-state presence, continuous or substantial business within the state, consent to suit instate, or minimum contacts that gave rise to the claim in suit.  Judgment may then be satisfied against all of his assets.

In Rem:  The state can adjudicate because of its power to seize the property.  Judgment may only be satisfied up to the value of this property.

Quasi In Rem:  Property used as a proxy for the person – the dispute is not about the thing, it’s just a way to assert power over the party involved in an unrelated suit.  This type of suit must be started through the process of attachment.

Power:

Pennoyer:  pg 77. Power of a state court is restricted by the territorial limits of the State in which it is established.  Every state exerts exclusive power over the people and property within its boundaries BUT no state can exert power outside of its own boundaries.

Harris:  in rem jurisdiction can apply to intangible things, like money – not just to land (attachment of a debt enough to satisfy jurisdiction).

Minimally Adequate Contacts:

International Shoe:  pg 95.  A defendant must have minimally adequate contacts with a state such that the exercise of power over them does not offend traditional notions of fair play and substantial justice. (Practical side – inconvenience.  Moral side – reciprocity.)  The test set out is vague – depends not on the number of contacts, but rather their “quality and nature.”

McGee: pg 116.  Most generous case where personal jurisdiction has been allowed – it was enough that the suit was based on a contract that had substantial contact with the state.  Upheld jurisdiction based on a single contact with the forum state.  This insurance K was negotiated and transacted across state lines.
Purposeful Availment:

Shaffer: pg 104.  D was domiciled in one state, but had moved to another – still have to satisfy minimum contacts test.  To establish minimum contacts, a defendant must purposefully avail himself of the privilege of conducting activities within the state or have some reason to expect to be haled before a court in the forum state.  (Unlike International Shoe, this case involves an individual defendant instead of a corporation and in rem jurisdiction instead of in personam jurisdiction). 

“Traditional notions of fair play and substantial justice can be as readily offended by the perpetuation of ancient forms that are no longer justified as by the adoption of new procedures that are inconsistent with the basic values of our constitutional heritage.”

Hanson: pg 117.  The connection between the defendant and the forum state had nothing to do with anything the defendant did – unilateral relationship to the state.  The defendant must have “purposefully availed itself of the privilege of conducting activities with the forum state, thus invoking the benefits and protections of its laws.”  **Be able to distinguish this case from McGee:  in this case, the formation of the trust occurred in DE, then she moved to FL – did some administration of the trust from FL, but the trustee never transacted with her in FL.

World-Wide Volkswagon:  pg 119.  No matter how trivial the burden is on the defendant, no matter how great an interest the plaintiff and the forum state have in litigating in that forum – cannot establish personal jurisdiction without minimum contacts under the Due Process clause. We don’t look at the other factors (convenience to D, interest of P, etc.) before it is established that there are sufficient contacts with the forum state – it was not enough that defendants received income from cars that “from time to time” were used in OK.  Minimum contacts are necessary but not sufficient.
“Even if the defendant would suffer minimal or no inconvenience from being forced to litigate before the tribunals of another state; even if the forum state has a strong interest in applying its law to the controversy; even if the forum state is the most convenient location for litigation, the Due Process Clause, acting as an instrument of interstate federalism, may sometimes act to divest the state of its power to render a valid judgment.”

Asahi:  pg  129.  *No majority rationale. Both parts of the test (contacts + fairness) are independently required before jurisdiction can go forward.  In this case, even if minimum contacts had been established, it would have been unreasonable and unfair to exercise jurisdiction over the defendant here.  Fairness is necessary but not sufficient to exercising personal jurisdiction.

O’Connor Rationale:  Mere awareness that product will end up in the forum state is not enough. The Due Process Clause requires that minimum contacts be established by “an action of the defendant purposefully directed toward the forum state.”

Brennan Rationale:  Awareness that final product is marketed in forum state is enough b/c lawsuit not a surprise.  Also – benefited economically from the forum state (or its citizens).

Burger King:  pg 137.  Choice of law clause in the franchise contract acted as a contact with Florida -- the court also looked at prior negotiations and contemplated future consequences to establish that the defendant here had purposefully availed himself of the benefits of the forum state – thus establishing minimum contacts.  Each prong has to be independently satisfied, but they are linked.  (Note that the court also looked at the fact that Burger King decent reasons for including the choice of law clause).

General Jurisdiction:  At some point, contacts with the state become so large that they need not be related to the claim.

Milliken:  For an individual, they will always be able to be sued in the state of their domicile (general jurisdiction).

Washington Equipment: pg 148.  General jurisdiction focuses on whether the foreign corporation’s general business activities in the forum state are substantial and continuous. Consent to general jurisdiction requires some knowing and voluntary act.

Physical Presence: So long as D voluntarily traveled to the forum state and was served while present there, that state will have constitutionally valid personally jurisdiction over him.

Burnham: pg 150.  Jurisdiction based on physical presence alone constitutes due process because it is one of the continuing traditions of our legal system that define the due process standard of ‘traditional notions of fair play and substantial justice’

Consent: Defendant can consent by appearance or by contract.

Special Appearance:  A party can consent by appearing before the court and defending the case on the merits.  A D may make a “special appearance” to fight only the personal jurisdiction question without waiving that defense.

Szukhent: Personal jurisdiction was upheld based on a contract signed that allowed service of process on an agent in NY.

Carnival Cruise Lines:  pg 169.  Consent to jurisdiction was established through forum selection clause.  Consent in this case is very questionable, but the basic rationale is that forum selection clauses will be enforced if they are not unconscionable.  **Before you get to the validity of the clause, analyze whether or not it even applies to the circumstances (does the cause of action “arise out of the K”?).

Collateral Attack:  A defendant may choose to take a default judgment from the forum state court and challenge that judgment in a separate proceeding.  BUT, if he loses on that argument, the default judgment stands and he loses his defense on the merits.

Insurance Corp. of Ireland: pg 160.  Asks whether a court can impose sanctions for failure to obey discovery requests to determine whether or not the court has jurisdiction, without first establishing jurisdiction.  YES.  Waiver theory: Personal jurisdiction is an individual right that can be waived like any other individual right.  Presumption theory:  The preservation of due process is secured by the presumption that the refusal to produce evidence material to the administration of due process was but an admission of the want of merit in the asserted defense. 

Procedural Due Process:  Notice and an opportunity to be heard.
Mullane:  pg 175. Underscores the fact that after International Shoe, the concepts of power and notice take on independent lives.  The fundamental of due process fairness is “notice and an opportunity to be heard.” The notice had to reasonably convey the required information and afford a reasonable time for those interested to make their appearance.

State Long Arm Statutes:  D may not be served outside of the forum state unless the state has enacted a long-arm statute – allows state courts to obtain jurisdiction over persons not physically present within the state at the time of service.  Generally, these statutes describe jurisdiction less than is constitutionally permissible (CA is an example of full constitutional authorization.)  States have an interest in narrowing the scope to avoid constitutional challenges to jurisdiction and to control judicial resources and the court’s docket.

Gibbons: pg 192.  Illustrates the fact that there are 2 inquiries to make for jurisdiction – there is a statutory question and a constitutional question. The state is trying to limit jurisdiction to less than what is constitutionally allowed.  Here the fact that she had used ths state’s courts before would have been enough to establish minimum contacts under the constitution, but the state long arm statute was narrower, (substantial and not isolated activity required), so no jurisdiction.

Issues of Convenience for the Defendant

Venue pg 197:  Locates litigation not just in a state but in a particular judicial district.

28 USC 1391: NOTE: Sections (a) and (b) are different b/c the reason for being in federal court is different.

Diversity: Venue is acceptable in any location 1) in which any defendant resides, 2) where a substantial part of the omissions or events giving rise to the claim occurred or 3) if the first 2 fail, where any defendant is subject to personal jurisdiction.

Federal Question: Venue is acceptable in any location 1) where any defendant resides, 2) where a substantial part of the omissions or events giving rise to the claim occurred or 3) where any defendant may be found if there is no other district in which the action may otherwise be brought.

Corporations:  “Deemed to reside in any judicial district in which it is subject to personal jurisdiction.”  If multiple districts in the state – districts are treated as separate states, and have to choose the one with the most substantial contacts.

Aliens:  May be sued in ANY JUDICIAL DISTRICT.

Dee-K Enterprises:  pg 199. Venue provisions in federal statutes are designed to supplement NOT to supplant § 1391.  Foreign defendants objected to venue in ED Va – but under 1391(d) an alien may be sued in any district.  As to the American defendants – could be sued in any district where any defendant could be found (remanded to find out whether any could be found there). (Footnote 24 = must satisfy both (b) and (d) where defendants are domestic and alien).

Waiver:  Venue is a personal right that can be waived.  

Transfer

§ 1404 – Can transfer from one federal court to another judicial district in which the suit may otherwise have been brought for the convenience of parties and witnesses.  Either party may seek a transfer.

Forum Non Conveniens  

It is very rare to have a case dismissed on forum non conveniens b/c the plaintiff has already had to go through the layers of jurisdiction and venue.  What’s at issue is the convenience for the parties and for the court – nothing to do with prejudice.  Only if “no adequate remedy” in the forum court will dismissal be barred for prejudice.  Remains an important doctrine in state courts, since no power to transfer to other states.

Piper Aircraft:  pg 204. Plane crash in Scotland, airplane made in PA from parts manufactured in Ohio.  The adminitratrix of the estate decided to sue in state CA court b/c its laws regarding liability were more favorable than those of Scotland.  Court dismissed the case b/c Scotland was a better forum.

Considerations:

1) access to proof

2) availability of witnesses

3) viewing of property

4) vexation of litigants

5) enforceability of judgments

6) imposition of forum on community having little to do with the dispute (juries, etc.)

**NOT ALLOWED TO CONSIDER WHETHER THE MORE CONVENIENT FORUM HAS MORE OR LESS FAVORABLE SUBSTANTIVE LAW.

Conditions:  There must be a more convenient forum available.  A court will usually insist that a defendant waive any venue or personal jurisdiction objections to suit in the new forum.

Subject Matter Jurisdiction

Attack:  1) look to constitution, 2) look to 1331, 3) raised properly (well-pleaded complaint)

Art III: “The judicial power shall extend to cases arising under this constitution, the laws of the united states and treaties made, or which shall be made under their authority.”

Osborne v. Bank of the US:  broad view of what cases arise under federal law – since the Bank was created by federal law, any action brought by it arose under federal law.  This opinion stands for the proposition that the Constitution permits Congress to create federal court jurisdiction whenever federal law is a potential ingredient of a case.  Art III is broader that 1331, even though same language.

28  USC § 1331:  “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws or treaties of the United States.”

Scope of Statutory Original Federal Question Jurisdiction:

Cases arise under federal if it appears from the face of the plaintiff’s complaint either:

1) That the plaintiff’s cause of action was created by a federal law 

TB Harms: This construction is too narrow – if a claim satisfies this test, then there is definitely jurisdiction, but it doesn’t have to satisfy this test to get into fed court.

2) The depends upon the construction or application of federal law 

Smith v. Kansas City Title & Trust: securities were created by the fed gov therefore, the court had jurisdiction

Merrell Dow:  Even though there was a violation of federal law in not providing proper warnings on drugs, state negligence law would define liability – therefore, no jurisdiction.

3) That the plaintiff’s cause of action is based on a state law, but a federal law that creates a cause of action is an essential component of the plaintiff’s complaint.

Mottley:  p 217.  The federal question must be present on the face of a well-pleaded complaint.  Don’t look at what the complaint says, but only what it needs to say to state a claim.  Cannot base jurisdiction on a federal defense.  The Well-Pleaded Complaint Rule applies to both original and removed cases, except where complete federal preemption is a defense.

Well-Pleaded Complaint Rule and Declaratory Judgments:  The Court will look at the cause of action as if it had been brought by the defendant in such an instance, to see whether the “imaginary” complaint should contain a federal question.  The rationale here is that the Declaratory Judgment Act was not intended to expand federal court jurisdiction.

Waiver:  SMJ CANNOT BE WAIVED. Nor can it be created by agreement.

Sua Sponte Inquiry:  pg 226.  The Court has an affirmative duty to raise a defect of SMJ.

Collateral Attack:  pg 227.  SMJ CANNOT be collaterally attacked.  B/c the court has a strong interest in having judgments be final.  (Personal jurisdiction can be collaterally attacked, but only when there’s a default judgment).  Probably you could collaterally attack on SMJ if you took a default judgment, as happens with personal jurisdiction.

Appeal:  A defense of lack of SMJ may be raised for the first time on appeal.

Procedure:  A court would prefer to have suit dismissed based on 12(b)(6)  (a decision on the merits) as opposed to 12(b)(1) (a jurisdictional issue) b/c can come back into court – judicial efficiency issue.

Policy for having a case in federal court:

- Art III judges are required to have life tenure – political independence

- less backlog in federal court (better funded, more resources) – quicker

- judicial expertise – federal judges hear federal law cases more often, more national exposure/focus – transcends locality

- federal law tends to be more complicated – federal bench has better quality judges, woul have a tendency to “get the law right” more often

- uniformity – the federal system has fewer segments

- there are fewer federal judges, you have a better idea of which judge you are going to get

- federal courts are more formal

- federal and state juries may be different b/c district lines might be drawn differently for state and fed court – the demographic difference might matter to you

NOTE: The well-pleaded complaint rule keeps out federal claims that arise as a federal defense to a state law claim and federal claims brought as a claim for declaratory relief, where the defendant (or would- be plaintiff) has no federal claim.  **Didn’t have to be this way – narrower that the Constitution would allow (see Osborne – any potential federal claim could be heard in fed court).

Diversity

Attack: 1) constitutional diversity – would only require minimal diversity 2) 1332 – amount in controversy and complete diversity

Art III:  “The judicial power shall extend to controversies between citizens of different states and between citizens of a state and foreign states, citizens or subjects.”

Scope of Constitutional Authorization:  Broad.  Only minimal diversity is required.

28 USC § 1332:  (a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $ 75,000, exclusive of interest and costs, and is between-- 

   (1) Citizens of different States; 

   (2) citizens of a State and citizens or subjects of a foreign state; 

(3) citizens of different States and in which citizens or subjects of a foreign state are additional   parties; and 

   (4) a foreign state, defined in section 1603(a) of this as plaintiff and citizens of a State.

Scope of Statutory Authority:  Narrower.  1) Complete diversity is necessary and 2) amount in controversy requirement.

Need for Complete Diversity:

Mas v. Perry: p 229.  Points out the need for complete diversity.  If any p and d are form the same state, then no diversity jurisdiction.  The court finds that there is diversity jurisdiction – some of the work here is being done by the fact that the husband was an alien (sound judicial administration).  Implicit in this reasoning is that the husband had a right to be in fed court and it would be inefficient to have them split it – so they let her in.

Domicile: This is how citizenship is determined for a natural person.  The last place where you live with the intent to live there indefinitely.  Determined at time of filing and doesn’t change later in the litigation.

§1332 (c): A corporation is a citizen of both the state in which it is incorporated and its principle place of business.

Saadeh v. Farouki: p 236. Greek citizen sues a Jordanian who has become a resident alien.  Before 1988, no provisions for suit of 2 foreign citizens.  A resident of one foreign country cannot sure another alien in federal court.  Added to 1332(a) “an alien admitted to the US for permanent residence shall be deemed a citizen of the state in which such alien is domiciled.  This would lead to the result that complete diversity could be abrogated b/c a non-resident alien could be on one side and a resident alien could be on the other.  The court does not literally construe that statute.  1) congress didn’t intend it, 2) it would be illogical to do it and 3) it might violate the constitution (Art III). 

Amount In Controversy Requirement:

“It must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal.”  Thus, even if the plaintiff in actuality ends up with less than 75,000 it’s still OK (see Mas.) and even if it seems there’s a really good defense.

What if the Plaintiff asks for an injunction?

1) determine cost to defendant to comply

2) determine the value of the injunction to the plaintiff

3) determine cost or value to plaintiff invoking federal jurisdiction

4) allow jurisdiction for any of the above

Aggregation: A single plaintiff may aggregate claims, but can’t add claims of different parties to reach the amount in controversy requirement.

Policy Behind Diversity:  

1) To provide a neutral federal forum so that out-of-state citizens could avoid possible prejudice in state courts.  

2) Possibly, also worried about national uniformity.
3) BUT: Outdated?  Is there really an interest in protecting citizens of other states from state courts anymore?  

4) As fed courts get more crowded we ratchet up the amount in controversy requirement to keep some cases out.

Supplemental Jurisdiction

28 USC § 1367: where a single transaction creates multiple claims and some of them arise under federal law, this statute lets other claims and parties in.  

1) Part (a) confers jurisdiction as broadly as the constitution would permit.  “SHALL”

2) Part (b) limits diversity only cases – wants to preserve complete diversity, so says no supplemental jurisdiction over claims by plaintiffs under joinder rules.  

3) Part (c) says the court can get rid of a case if there’s a novel question of state law or state law predominates… or any other good reason to get rid of it. “MAY”

NOTE:  Part (b) Intended to preserve the complete diversity rule zs posited in Owen v. Kroger by exempting claims by plaintiffs made by virtue of Rule 13, 14, or 19.  BUT – it fails to preserve it with respect to plaintiffs ADDED UNDER RULE 20 – permissive joinder claims.  This means that Mrs. Mas, if she had been a LA citizen could have joined her husbands action against the land lord and stay in fed court.

MAKE SURE THE FEDERAL CLAIM IS VALID UNDER SOME HEAD OF JDX FIRST, THEN SEE IF SUPP JDX IS APPROPRIATE – CAN’T USE A BOGUS FED CLAIM JUST TO GET A FEDERAL FORUM ON YOUR STATE CLAIM.

Purpose of Supplemental Jurisdiction:

1) So as not to defeat the liberal joinder rules in the FRCP.

2) To permit legal disputes to be resolved efficiently

3) Otherwise you relegate the plaintiff to 3 worse situations:

1- bring federal claim in fed court, drop state claim

2 – bring fed question in fed court and state question in state court – expensive and has preclusion problems

3 – bring both in state court – deprives the plaintiff of the benefits of federal court

United Mine Workers v. Gibbs: pg 244.  The Court held that provided that the state and federal claim are sufficiently interwoven, then together they comprise a single case or controversy and may be heard together.  Art III allows claims to be brought together when 1) they “derive from a common nucleus of operative facts.” – same transaction, episode, occurrence, etc. and 2) they would ordinarily be expected to be tried in one judicial proceeding. 

**This decision shaped the current supplemental jurisdiction statute (1367).  Footnote 13: The Federal Rules are not supposed to expand jurisdiction, but they embody the “the whole tendency of our decisions to require a plaintiff to try his whole case at one time.”

Zahn v. International Paper:  pg 243.  Held that when suing under a class action – must have complete diversity and satisfy the amount in controversy requirement as to EACH PLAINTIFF.  Basically killed any federal class actions based on state law.

Class Actions:  Under § 1367, if the representative of a class satisfies the amount in controversy, then the court can have jurisdiction. § 1367 does not mention Rule 23, so the rule in Zahn is gutted.  Therefore, only the class representative much be diverse for the purposes of supplemental jurisdiction.

Removal: 

28 USCS § 1441: Can remove when Fed Courts would have had original jurisdiction at time of filing.  Except – if the only reason is diversity and any defendant is a citizen of the state in which the suit was filed.

Basic process: defendant can remove from state to federal by petitioning the federal court.  Then the plaintiff can petition the court to remand to state court if improperly removed– no opportunity to challenge before the removal.

Caterpiller v. Lewis:  pg 252. “All’s well that ends well” approach. The court held that the district court's error in failing to remand respondent's lawsuit after it was improperly removed was not fatal to the subsequent adjudication because the federal jurisdictional requirements were satisfied when the judgment was entered. (Overwhelming reasons of finality and efficiency).

Policy: Prejudice Concerns

The Erie Doctrine
APPLIES WHEN A FEDERAL COURT IS SITTING IN DIVERSITY OR HAS SUPPLEMENTAL JURISDICTION OVER A STATE LAW CLAIM.  THE QUESTION IS WHOSE LAW TO APPLY – STATE OR FEDERAL??

The Rules of Decision Act (28 USC 1652): The laws of the several states, except where the Constitution, or Acts of Congress otherwise require or provide, shall be regarded as rules of decisions in civil actions in the courts of the US, in cases where they apply.

Swift v. Tyson:  Interpreted “laws of the several states” was interpreted as only positive legislative acts – not judge made law and not common law.

Erie R.R. v. Tompkins: The Court held that there was no federal general common law, and that except in matters governed by the U.S. Constitution or by acts of Congress, the law to be applied by federal courts in any diversity case was the law of the state.  The constitutional decision – “Swift was an unconstitutional assumption of powers by the courts of the US.”  Though Congress could legislate in any area (under the Supremacy Clause that law would trump state law), it is not the place of federal courts to “legislate” in areas where Congress has chosen to stay out.

The phrase “there is no federal common law” means only that “general” federal common law may not displace that of the states in areas in which the Constitution grants substantive lawmaking power to the federal government.  For example, Lincoln Mills held that the jurisdictional provisions of the Taft-Hartley Act, regulating labor unions, was an invitation for the federal courts to fashion federal common law in the labor area.

Klaxon Co. v. Stentor Electric:  held that a federal court sitting in diversity must apply the conflict of laws principles of the forum state.  This decision was a “mistake” b/c it removed the possibility of the federal court providing a neutral role in resolving conflicts between citizens of different states as to which state’s law to apply.

Guaranty Trust Co. v. York: “Outcome-determinative test” – a state rule that was outcome determinative should be followed.  “The intent of [Erie] was to insure that in all cases where the court is exercising jurisdiction solely because of the diversity of citizenship of the parties, the outcome of the litigation in the federal court should be substantially the same, so far as legal rules determine the outcome of a litigation, as it would be in State court.”  This case broadened the scope of Erie considerably b/c it required federal courts to apply state law in cases even in which there was federal authority to adopt a separate rule.

Hanna v. Plumer:  

1) When there’s a FRCP on point – don’t apply York test. While previous cases (York and Byrd) involved conflict btwn fed judicial practices and state law, this = “direct conflict” w/ fed law. Here, 4(d)(1) is on point and has both statutory and C authority as sup ct promulgates rules under Rules Enabling Act (REA) and congress approved. Very strong presumption for fed rules where conflict. 

2) Outcome Determinative Test modified to “twin aims of Erie.”  (this might be dicta?) Must ask whether the procedural rule in question would either lead to forum shopping (the plaintiff would file in a different court b/c of this rule) or 2) inequitable administration of the laws (unfairness would result or prejudice in in state citizen).
Harlan’s Concurrence:  “Arguably procedural, ergo constitutional goes too far.”
Byrd v. Blue Ridge Rural Elec. Coop: (This case marks a retreat from the broad proposition in York). So. Caro. Deals w/ work injury through flat compensation of injury and wage w/o N proof whereas fed law req’s proof but allows for punitive damages and lawsuit. Issue: is P independent contractor (-> suit w/ jury in fed ct) or employee (-> suit w/ judge in state ct)?

Held: Importance of a jury trial, which C provides for, outweighs outcome considerations in favor of fed law application.

Ct asked:

1)whether state rule “bound up with rights and obligations” in a substantive way; if so state law governs. If not,

2) would it determine the outcome  (Test from Hanna – forum shopping or inequitable administration of the laws) and, if so,

3) are there “affirmative countervailing considerations” to outcome in fed/state ct. While judges and juries may -> diff outcomes, other factors weighed (thereby distancing itself from York) such as likelihood of diff result and importance of fed law at stake. Brennan holds up tradition and the 7th Am as key to this.

How to apply Erie when federal and state “procedures” conflict:

1) When state practice conflicts with the Constitution: the Constitution ALWAYS trumps. (Supremacy Clause)

2) When a Federal Statute conflicts with state law:  the issue is whether the federal statute is valid.  If the federal statute is valid and  “arguably procedural” then it applies. (Hanna, Stewart Org v. Ricoh)

3) If state law conflicts with a Federal Rule of Civil Procedure: the federal rule applies if it’s valid.  (They are all valid unless they “abridge, enlarge or modify” a substantive right.) (Hanna and the Rules Enabling Act).

4) When state practice conflicts with federal judicial practice:  federal judicial practices are invalid if they purport to establish rules of “primary behavior”.  Where they relate to the conduct of litigation, state law should apply if the difference is “outcome-determinative” (in the sense that following a separate federal practice might lead to forum shopping or inequitable administration of laws).  (Apply Byrd balancing test).


*This framework only applies when there is a direct conflict between the Federal Rules and State Law – some courts avoid the difficulty by saying there’s no conflict.  In such cases, state law applies.  (see Regan, Cohen- pg 280.)

Burlington:  held that procedural rules that “incidentally” affect substantive rights are permissible under the Rules Enabling Act (which states that the Fed Rules of Civ Pro can’t “abridge, enlarge or modify” a substantive right.)  Here, even though Rule 38 didn’t preclude the state law, the state law didn’t apply b/c the fed rule occupied the field.  STRONG FOR FRCP.

Stewart Org. v. Rioch – Ct allowed to take into consideration the state’s “antipathy” for forum selection clauses, but ONLY AS ONE FACTOR. – State law not controlling.

Gasperini:  NY law second guesses the 7th Amendment prohibition on reviewing jury decisions – ordered new trial in federal court (A* finds this outcome very unconvincing).  Here the court accommodated the state law into the Federal law.

Conflicts Between State and Federal Rule

**we do not care what form the state rule is in—whether statue or judge-made rule is of no matter.

	The Federal Conflict
	Example



	State conflict w/ constitutional provision
	Apply the Constitution, no balancing.  The end.



	State conflict w/ FRCP or other FR
	Even if the twin evils of Erie are implicated…

If the FRE passes REA muster:

· If the rule really does regulate procedure and not substantive rights AND

· The rule does not abridge/alter/enlarge

Then it trumps the state rule!



	State conflict w/ federal practice

-use the modified outcome test—Hanna part 1

“outcome determination was never intended to serve as a talisman, rather choices between fed/state law are to be made by reference to the underlying policies of Erie:”

Twin aims of Erie:
· avoid inequitable distribution of laws

· discourage forum shopping

Byrd—state rule gives decision to judge vs. federal practice of giving decision to jury

See also:  York.
	1. Is law “bound up.” If so, state law governs. If not:

2. If twin evils are implicated, and the difference between applying state rule and federal practice is likely outcome determinative, then the court should apply the state law UNLESS countervailing federal interest militates for application of a judge-made rule

3. If there is an essential characteristic of the federal system balanced against a weak state interest (Byrd) then federal rule applies even if it is outcome determinative (recall:  Hanna says outcome determinative is just shorthand for implicating the twin evils of Erie.)

4. If the twin evils are not implicated, application of federal law may still be outcome determinative 

	Where there is no direct conflict –no federal practice or rule on point
	State law applies.


Erie Federalism Policy Issues:
Swift:  Fundamental unfairness being addressed: you get a different result depending on what state you are in.

Pro – 

1) Horizontal consistency (trying to build uniform federal common law – in hopes that states would adopt one version of the common law and all law would be consistent across the US) – eliminates the unfairness and arbitrariness of different state laws (sucks for you if you get hit by a car in Nevada if CA state law is more favorable…)


Con – 

1) states didn’t choose to adopt federal interpretations, nor are they required to – goes against  Federalism, lose the “laboratory of new ideas”

Pro – 

2) encourages  states to actively legislate in certain areas, still can experiment, just taking away from the courts, not from the state as a Sovereign


Con – 

2) would federal judge made law in that area trump state statutes?  (still only applies when there’s no state statute on point)

Pro -

3) taking away the burden on federal judges to apply different state laws – allowing them to develop


Con – 

3) disrespect for the sovereignty of the states (unconstitutional) – if congress doesn’t even have the power, then courts certainly don’t have it

Pro – 

4) Our national economy is now so interrelated that it makes less sense to let each state do what it wants


Con – 

4) less certainty as to what substantive law should regulate “primary activity” of citizens (if states don’t follow federal law then maybe the fed or state definition of a K would apply under the same facts and you’d get a different outcome if sued in fed vs. state court)

Pro – 

5) state political accountability – if the state has to actively legislate in a given area, the people will know who’s responsible and can change it through the political process

Erie: Fundamental unfairness:  you get a different result in state court from what you get in federal court

Pro – fits our modern concept of law – there is no “truth” free floating, but rather laws happen b/c someone has the authority to make them and the people consent to that authority

BUT – Swift could still fit this model b/c you could just say the fed has the authority and not the state

Should we have federalism anymore???

Designed to protect the people from the tyranny of the government – the state provides a forum closer to the people

XI.        APPEAL

· Appellate level very result oriented. Less concern over whether x path was taken as long as correct result reached.

· Appeal has high level of divergence btwn fed and state practice. E.g. CA appeal structure piecemeal whereas fed regime has a strong final judgment rule.

· 3 types of limitations: (1) the type of person who can seek review, (2) when trial ct decisions may be appealed and, (3) the depth of scrutiny an appellate ct may exercise over appealable decisions.

· US cts have “heavy presumption” that trial ct was correct.

A. WHO CAN APPEAL?

a. Losing Party: Adversity
· Only where “adverse” judgment = relief granted different from that requested:

1. Lower ct did something wrong &,

2. it continues to hurt appellant.

If they accept ¾ of claims, 4th wrongfully rejected claim doesn’t allow for appeal unless 4th claim would have changed result (e.g. 4th issue only tort cause of action allowing for punitive damages).

· Sometimes rejection of claim appellable if collateral effect. Aetna Casualty: Contractor failed to complete project and insurance sought to recover from there payout to owner. They got award on (1) repayment claim but not (2), fraud, and thus received no punitive damages. 5th Cir allowed appeal as judgment lower on (1). 

· Add’l “non-mutual issue preclusion” may = an ongoing injury for the purposes of appealability. 

b. Who raises the issue below: Waiver
· An appellant cannot on appeal use an argument not made below.

· Rational: maximizes chance that trial cts get right first time by insuring that all info put before them. 

· Seeming exception to rule for appellees: an appellee may take up any matter on record which ct may have overlooked or ignored. Rational that appellee is trying to defend what lower ct did and may use any available grounds to do so.   

· “Plain error rule:” another exceptions for where an error has seriously affected the basic fairness of the procedure. Esp. in crim cases

· Note: rule 11 generally limits frivolous claims.

c. Who was not deterred

· The sup ct has never held that there is a C right to appeal a civil case however, every jx in US grant right to at least 1. 

· To what extent can appeals be discouraged? Cases suggest that some burden on appeal is C but that some P’s cannot be blocked by costs.

B. WHEN A DECISION MAY BE REVIEWED: “FINALITY”

a. The Final Judgment Rule
· A final decision “is one which ends litigation on the merits and leaves nothing for the ct to do but execute the judgment.” In other words, final appeal cannot be invoked as a right until lower ct has done all that it will do. But how to determine which judgments are final?

· §1291 codifies finality rule.
· Liberty Mutual Ins v. Wetzel: P claimed ins benefits and maternity leave protected by Title VII (at time, open Q). Lower ct granted partial SJ under 54(b) to P that Title VII was violated.

· Sup Ct Held: appeal to 3rd Cir. incorrect in 1st place as no final judgment -> record wiped clean. 

· Desire not to waste a case but, here no grounds to find final jgmt rendered.

· Rational for rule: Looks good in hindsight where party would have appealed but for rule and trial ct fixes on its own. 

· Whether rule makes sense depends on presumptions (1) trial judges usually right (2) CBA btwn re-doing trial and running unnecessary appeal -> system cares more about appellate than trial resources (as appeals, in some cases, cheaper than trials w/ witnesses etc.).

· Even where imperfect weighing in would be beneficial, inherent nature of rules to be imperfect and sticking to brightline rules beneficial. Cost for deviation as Rhenquist arg’s in Wetzer.

· Modern process grants a substantial amount of unreviewable power to trial cts.

· Exceptions: 

· Rule 54(b) allows appeal of claims which are final even where case hasn’t been fully resolved.

· §1292(a)(1) injunctions may be appealed. Holdover from equity/CL cts separateness. 

· NY has rejected the rule altogether. 

      b. Exceptions to the Final Judgment Rule
Practical finality [judge made]:

· Lauro Lines v Chasser: Held: ct denying D’s motion to dismiss a damage action on the basis of K forum-selection clause not a collateral final order. 3 prong test to determine where an order may be appealed prejudgment:

1. Conclusively determines a disputed Q

2. Resolves an important issue

3. would be effectively unreviewable on appeal from final judgment.

Here, 3rd prong not met as forum selection clause could be a grounds for appeal if/when case lost. 

· ~ Concurrence (Scalia): While no exception to rule here, nature/importance of right key to whether “interlocutory” appeal justified. The right to appeal is destroyed here but that is too bad.

· Examples of orders which are considered practically final: vacating the attachment of a vessel and requiring the disclosure of docs as to which atty/client privilege applied.

Injunctions:

· Higher potential for harm.

· §1292(b) just injunctions and not TROs.

Interlocutory Appeals:

· Allowed where the order involves a “controlling Q of law” w/ potential for subst diff of opinion and an immediate appeal “may materially advance the ultimate termination of the litigation.”

· Rarely used.

Mandamus

· = Ordering a public official to perform an act req’d by law.

· Writ of mandamus rarely granted except where (1) jury trial denied and (2) used to prevent a circ transfer.

C. SCOPE OF REVIEW

a. Law and Fact

· Anderson: pg786.  P sued for sex-discrimination in hiring. Difficult to prove subjective mind-set but facts (e.g. procedural irregularity) may demonstrate.

· Standard w/ facts: not that ct would do differently but that “clearly erroneous.” Assume that ct better at Q’s of fact as specialization and closer to ev (may determine witness credibility etc.).  NO EVIDENCE TO SUPPORT THE COURT’S CONCLUSION.

· Held: 4th cir substituted own opinion, rather than finding irrationality, and its judgment was thus invalid (even if more reasonable).

· Rule 52(a) now codifies holding: “Findings of fact, whether based on oral of documentary evidence, shall not be set aside unless clearly erroneous.”

b. Harmless Error
· Federal cts may not reverse for “errors of defects that do not affect the substantial rights of the parties.” Thus, even clearly incorrect lower ct holdings left alone if no prejudice to ultimate outcome. Embodied in rule 61 and 28 USC § 2111. 

· Appellate practice fiercely pragmatic!

· Q: must be harmless as to what right? $ outcome? Judges v. jury panel?

· Very little remains mandatory sup ct jx. Takes fewer cases now than a decade ago. Solicitor General 3rd in fed ct chain. Seeks cert on behalf of US and has a ½  success rate. May be solicited for amicus briefs. State Atty Generals also have increased cert success especially w/ ‘state on top’ cases. Denial of cert gives no indication as to merits and has no precedential effect. Sup Ct sees role as clarifying/crafting doctrine and not as correcting lower cts. Lower ct botching case doesn’t -> cert unless of great interest or recurring injustice. 

· Sup Ct role = resolving unresolved questions.

I. INCENTIVE TO LITIGATE

B. SUBSTITIONARY REMEDIES
· Most remedies in modern US substitutionary as most suits seek $ + specific remedies often impossible.

a. Compensatory Damages
· US v. Hatahley: Fed govt killed burros and horses on Navajo’s land and sued => Fed Tort Claims Act (sovt immunity waived on N charges but not intentional torts. P claimed damages inc’l ‘loss of use’ (animals used to herd) + ‘emotional distress’ + ‘monetary loss.’

· Rightful position standard: “the fundamental principles… is to restore the injured party, as nearly as possible, to the position he would have been in had it not been for the wrong of the other party.”

· Components:

1. Value of horses/burros themselves.

2. Consequential: lower ct made ½ of ensuing herd loss attributable. (mitigation issue comes into play where desire to avoid dead weight econ loss weighed against placing too high a burden on victim to fix).

3. P&S: Ct said must come closer to concrete ev ( individualized awards.

· Held: Damages not calculated w/ sufficient accuracy. Issue where individualized damages (costly to attain) v. guessing/estimates. Latter disfavored as may be morally problematic/unjust.

b. Liquidated, Statutory and Punitive Damages
· All damages awards have 2 goals: compensation and deterrence. Don’t want to overdo incentive to be a victim = “moral hazard.” And don’t want to over deter D so they stop engaging in socially useful activities (e.g. driving). Overdeterrence non-issue in realm of international crimes as no social utility to given act (ok if result if 0 stealing).

Liquidated damages:

· Set before breach (only in K setting). Enforceable if, and only if:

1. Reasonable estimate of actual dmgs

2. Actual dmgs difficult to prove

3. Cannot be penalties (don’t want incentive to induce breach).

Punitive Damages:

· By nature they put P in better position but for the wrong. Rational: to punish and deter (see above). Wealth of D relevant to setting.

· Honda Motors v. Oberg: Violates DP to makes punitive damages #’s unreviewable. C imposes substantive limits. Punitive damages awards are subject to DP C scrutiny.

· BMW v. Gore: DP prevents “grossly excessive” awards and imposes absolute limits.

· Factors:

1. Degree of reprehensibility

2. Disparity btwn H or potential H and punitive damage award.

3. Diff btwn award and remedy in comparable cases

· Held: too high here as punitive damages purely econ in nature, 500X greater than actual H, and affects other state’s policies.

· ~Dissent: Sup Ct has no power to review this and interferes w/ state autonomy.

· State Farm v. Campbell: Huge implications.

· $145 mil punitive award on $ mil compensatory damages claim found to violate DP. 3 Gore prongs analyzed:

1. State cannot punish D for conduct in another state where it may have been lawful (inter-state federalism concept). Size of award not equal to cases reprehensibility. 

2. Kennedy refutes general idea that higher compensation award merits higher punitive as: if compensatory high, deterrence through punitive may be less necessary. Thus, absolute caps needed (not multipliers). Unlikely to satisfy DP w/ double digit rations and often lower req’d (here, 145-1 ratio).

3. Award much higher than relevant comparisons. 

· ~Scalia/dissent: Political not ct issue. Jury not commerce clause issue. ~Ginsburg dissent: State Farm practices deliberate and preyed on weak clients.

· Q: Why do we give P’s the punitive $ windfall? Fines might go to public treasury instead. 

A: Costs P more $/resources to establish N by prep of ev don’t want to decreased incentive to prove punitive justified (counter-A: P will ‘heap on’ charges regardless, unlikely to impact).

C. SPECIFIC REMEDIES
· Cts of law and equity have merged but historical separation persists in context of remedy hierarchy.

· American Rule: Presumes that each side pay its own attys. Sometimes avoidable => fee shifting.

· P’s won’t pursue small claims as will lose $ even if they win. (however, non-econ motives exist).

· English Rule also problematic in creating fear of litigating as chance of paying own atty fees + opponents. Might be prohibitive fear in public interest battles. Am Rule offers some protection.

· Side issue of billing:

1. Pd by hr creates moral hazard of spending too many hrs.

2. Flat fee hard to estimate.

3. Contingent fee moral hazard => incentive to settle early. 

· Insurance: Means for wealthy/middle class D’s to avoid shock of atty’s fees. Hardest part is starting up broad enough base to allow for risk.
	
	Rich $$
	Poor

	P
	Pay by hr
	Contingent fee (winning claims subsidize losing)

	D
	Pay by hr or insurance
	(?) Govt, pro bono or public interest 


Injunctive Relief:

· Sigma Chemical [Amar finds unrepresentative]: Unfair competition claim. Issue of non-competition clause enforceability. P requests preliminary injunction on co info.

· Held: threat of H to P greater outweighs threat of harm to D so prelim injuct granted. Threat of “irreparable injury” justifies.

· Amar: case mis-states issue as being a balance of equities. (only true for permanent injunctions)?. 

· Easiest ways to prove injunction necessary:

· D has no $

· Any injury to land (= unique).

· + is that other damages always imprecise. 

Permanent Injunction Test:  Balance the harm that would occur to plaintiff if relief is not granted vs. the harm to the defendant if it is granted.  Must have “no adequate remedy at law” – meaning damages won’t do it.

Preliminary Injunction Test: NOTE – different stage of litigation, here it’s still possible that the defendant is NOT liable.

1) the plaintiff will suffer irreparable injury if inj not granted, 2) plaintiff will probably prevail on the merits, 3) in balancing the equities, the defendant will not be harmed more than the plaintiff is helped by the inj and 4) the inj is in the public interest.

OR

Either a combination of probable success on the merits and the possibility of irreparable injury or that serious questions are raised and the balance of hardships tips sharply in plaintiff’s favor.

Provisional Remedies:  Deprivations of property (as under a writ of replevin) must comport with due process by allowing fair notice and opportunity to be heard BEFORE the deprivation.

Fuentes v. Shevin:  pg 369.  Court struck down 2 state replevin laws that did not grant the party whose property was being taken an opportunity to challenge the action before it took place.  Need Due Process to protect against arbitrary seizures of property by the gov – esp. where 2 private parties involved.  *Narrow holding here – this only applies when there has been no final judgment has been rendered.

NOTE: private deprivations are still OK – only when the STATE does it is the 14th Amendment implicated.

