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                                          CivilProcedure, Vetter


PLEADING
A. General Principles

1. Two types: Complaint and Answer
2. Can also be a reply, i.e. in response to a counterclaim

3. Not required to plead FACTS upon which claim is based

4. Not required to plead legal theory – just enough to allow adversary to frame an answer
5. A complaint should not be dismissed for 12(b)(6) “unless it appears beyond doubt that P can prove no set of facts in support of his claim which would entitle him to relief”—Conley v. Gibson
I. The Complaint 
purpose:
1. Filter for the Elimination of legally defective/illigetimate claims – claims with no merit
2. Fair Notice to opposing party, so can respond in a meaningful way—

a)  sufficient info./detail to 

b) imply that the structural elements/components of a sufficient/valid claim (such as negligence, causation, duty) exists – need not plead a specific legal theory, & 

c) to provide a concrete narrative: need to tell who did what to whom, where and how, and then ask for relief (see FORM 9).

3. Implements Doctrine of Preclusion - Helps construct enough of a record to prevent re-litigation of same matter  - Eliminates repeated complaints

4. Pleading is not a game of skill.

d) Gives D fair notice of what claim is & grounds upon which claim rests 

(1) Substantive sufficiency (invokes some body of law) v. Factual sufficiency (details set of facts falling under that law)

(2) State every element of claim even if generally

(3) Contents of each ¶ should contain statement of a single set of circumstances  Rule 10(b)
(4) Not much detail needed (Conley)

(5) Concise and direct: Each averment of a pleading shall be simple, concise and direct.  No technical forms of pleadings or motions are required. (8 e 1)

(6) The more eyewitnesses, private investigation, and discovery devices a D can use, the less info you need from pleadings

(a) Before an increase in discovery devices it was very hard for plaintiffs to acquire enough information to put together a sufficient complaint, w/ more discovery, less info needed in pleading

((People ex rel. Dept of Transportation v Superior Ct. – Held: CP didn’t contain sufficient info - Complaint must contain 1) sufficient detailing of facts 2) regarding nature of claim 3) in order to state a cause of action 4) so that defense can properly respond/identify a strategy.  In this case, Interlocutory Review was granted by appellate court – review before final determination/judgment in the case. Not common.

A. Notice pleading: Rule 8(a)

The pleading should contain:

2. “Short & plain statement” of jurisdictional grounds – Rule 8(a)(1)
3. “Short & plain statement” of claim entitled to relief – Rule 8(a)(2)
4. Prayer for relief – Rule 8(a)(3)
B. Alternative Pleading: Rule 8(e)(2)
i. A party may state as many separate claims or defenses as the party has regardless of consistency; Can plead in the alternative when P doesn’t know which claim is correct
· POLICY
· Complaints filed before discovery—no access to all facts necessary

· P sometimes does not know precisely what happened, yet has the adequate basis for filing a lawsuit 

· Joining contradictory claims is advantageous because it avoids contradictory results and provides a tactical tool for the plaintiff in which each defendant will become her ally against the others
ii. McKormick v. Kopmann: (husband + alcohol =accident) Widow claimed bar sold husband alcohol when they knew he had too much, also claims that her husband exercised ordinary are in driving – P can’t know what the facts are

iii. Keeps there from being 2 separate trials, where both liquor shop and other driver found innocent or both found guilty (both wrong answers)
C. Heightened Pleading Standard(Special Pleading Requirements):  Rule 9(b)

1. Rule 

a) Must state facts and circumstances “with particularity” for fraud or mistake
b) Malice, intent, knowledge, and other condition of mind may be averred generally.

2. Fraud 
(1. Representation, 2.  Scienter (defendant’s knowledge of falsity), 3. Intent to induce reliance, 4. reliance, 5. a material misrepresentation and 6. damage.)
a) Can aver fraudulent intent generally, but need to state with particularity facts and circumstances giving rise to inference of fraudulent intent (Ross v. A.H. Robins Co. - Dalkons Shield case)

b) Tension between: Deterring and remedying fraud AND Deterring litigation - victims of fraud often cannot detail their allegations until after discovery, but also don’t want people to use the litigation process to extract unfair settlements (strike suits)

c) Problem: P likely in dark re salient facts; only way to prove is to get D’s in-house work papers; onliy way to get is via discovery

Sometimes can get info from insider or public record of gov’t investigation of D

((Olsen v. Pratt & Whitney: Held - Pleadings need to allege fraud with peculiarity – outlining all of the items in the fraud defense and link them to specific facts of the case.  It must 1. detail the statements that the plaintiff contends are fraudulent  2.  identify the speaker  3.  state where and when the statements were made  4.  explain why the statements are fraudulent

3. Civil Rights

a) Some lower cts. have held that heightened pleading may be required in suits against individuals acting “under color of law” (in official or quasi-official capacity) for violation of civil right.  42 U.S.C. § 1983
b) P not required to anticipate qualified immunity defense by stating D acted in bad faith.  Allegations required in municipality liability (Gomez v. Toledo):

(1) Some person deprived him of a civil right

(2) That person acted under the color of law

c) If official acted under reas. misapprehension of law ( right not to stand trial/subject to discovery

d) If anything out there (statute, dept. policy, everyone does it) authorizes official’s actions ( qualifies as G/F

e) If D pleads qualified immunity, even though 7(a) does not require P’s reply, court may require P to reply in detail 
(( Leatherman v. Tarrant County Narcotics Unit Held - a federal court MAY NOT apply a “heightened pleading standard,” more stringent than Rule 8(a) of the FRCP, in civil rights cases alleging municipal liability under 42 §1983—can only be added through amendment, not through judicial interpretation (federal courts will have to rely on summary judgment and discovery to weed out false claims)

D. Time for various pleading RULE 12 (a)

1.  Complaint: after filing, service must occur w/in 120 days--RULE 4(m)

2. Answer must be served w/in 20 days after service of complaint, except that:

a) If P served D out of state, time to answer under that state rules
b) If D makes Rule 12 motion and loses, he has 10 days to answer

c) If answer contains counterclaim, P must serve reply w/in 20 days after service of answer

E. Burden of Proof

5. Who bears burden?
a) Multi-factor analysis: statute, access to info, legal policy (favored/disfavored), prevention of unfair surprise

b) Gomez 3-prong test
(1) Superior access to information

(2) Policy re distribution of errors (civil versus criminal trials)

(3) What’s more consistent to probability of matter in relation to (’s C/A?

2. Ex. Qualified Immunity: Gomez v. Toledo (§1983 case re discharged police officer)

a) Municipal Liability (C/A):  ( must allege:

(1) Some person deprived him of a federal right

(2) That person acted under the color of law

b) Qualified Immunity (affirmative defense):  ( must allege:

(1) Reasonable grounds for belief

(2) Good-faith belief

c) Court holds that qualified immunity is an affirmative defense - where ( has burden of proof (( had superior access, no way for ( to know, and errors should be distributed to ( since §1983 is remedial legislation that should be construed generously).

Responding to the Complaint
F. Types of Responses – Pre-Answer Motions, Answers, Answers w/ 12(b) motions, general or specific denials, affirmative defenses, Ctr Claims, Cross Claims, or 3rd party Claims

1. Various RESPONSES a party can make to a claim.

a) Deny the factual allegations (Rule 12).
b) May concede that the facts are true, but asserts that other facts or law provide the D with a legal “out” (Rule 8(c)).
c) Motion to dismiss for failure to state a claim—admits the facts, but insists that the law does not support the claim (Rule 12(b)(6)).
d) Jurisdiction or venue problems—must include the objection in whichever document is filed first—can be waived—personal jurisdiction is waivable, subject mater jurisdiction is not waivable, improper venue is waivable (Rule 12).
e) Counterclaim—an independent claim for relief against the P.

f) Other defenses—bad notice, service of process, fails to state of a cause of action, need for more definite statement, or other defects—some are waivable defenses, so must be raised in the first document.

2. Pre-Answer Motion – a motion is a request that the court enter an order of some kind

· Will save the D from costly investigation and discovery.

a) Rule 12(b) – made by asserting invalidity of P’s claim or pleading – made by motion

(1) No subject matter jurisdiction

(2) No personal jurisdiction

(3) Improper venue

(4) Insufficiency of process

Waiveable (if not plead in first response to CP – 

(5) Insufficiency of service of process
pre-answer motion or answer).  Rule 12(h).
(6) Failure to state a claim on which relief can be granted

(7) Failure to join a party (Rule 19)

a. (2) – (5) must be made before trial ********

b. (6) & (7) may be made at anytime b4 and during trial
c. (1) Can even be made after trial; Ct can raise it if neither party does

****Motion to Dismiss.  Rule 12(b)(6). Assumes truth of P’s complaint. If granted ( P usually given opportunity to amend CP

· Assuming facts alleged to be true, CP fails to state a claim upon which relief can be granted – no recovery possible on ANY legal theory
1. insufficiently detailed (factually insufficient)—court will prob grant a leave to amend
2. no rule exists (substantively insufficient)—can try to appeal
· Look only at face of pleading and ask only whether substantive law grants right to relief (substantive sufficiency). RULE 12(b) motions directed solely at pleadings, must be decided solely in reference to them.  If either party raises contentions/introduces evidence not contained already, it is treated like motion for summary judgment (rule 56)
· Standard: Case should not be dismissed “unless it appears beyond doubt that the ( can prove no set of facts in support of his claim…” (Conley v. Gibson)

· Reason not to make this motion: don’t want to force court to establish substantive issues before all facts are out.  Great reluctance by courts to dismiss P’s claim w/o giving chance to show merits.

· To survive motion, must state facts that, if true, would give rise to a legally enforceable right.

1. If complaint dismissed under 12(b)(6), usually P will have chance to amend it (dismissed w/o prejudice)

2. If this motion is granted, P has 2 options:

a. Amend

b. Appeal: can immediately appeal since it’s a final judgement

3. If this motion is dismissed, D has 2 options:

a. Answer
b. Default judgement and appeal (can’t appeal w/o default b/c not final)

4. If motion made after pleadings completed, use RULE 12(c) instead, motion for judgement on the pleadings
((Haddle v. Garrison – Motion to dismiss because P failed to state a claim upon which relief could be based in his CP

Compare with:

 
****Motion for Judgment on the Pleadings, Rule 12(c)
· Timing different: Motion to dismiss after pleadings are closed (CP and answer filed).

· Can be filed by P or D

· Standard same

****Motion for Summary Judgment, Rule 56
· Timing different: Motion to dismiss after the pleadings are closed

· Can be filed by P or D

· Standard different: Looks outside the pleadings by presenting info that trial would be pointless because no material issue of fact exists, and entitled to judgment as a matter of law

****Motion for more definite statement  Rule 12(e)

· Rule: So vague or ambiguous can’t reasonably be required to frame responsive pleading

· Test: Can P figure out what case is about?  Does CP give fair notice of what claim is and grounds upon which claim rests?

****Motion to strike  Rule 12(f)

· Rule: “any insufficient defense OR any redundant, immaterial, impertinent, or scandalous matter”

· Not popular b/c really aren’t necessary since jury rarely hears pleadings

Consequences of making/not making Rule 12 motion

	Rule Left Out
	Motion
	Not in Motion or Answer
	Rule

	12(b)(1)
	raise anytime
	Anytime
	Rule 12(h)(3)

	12(b)(2)-(5)
	if not in motion, lose that defense
	lose it, unless amend pleading
	Rule 12(h)(1)

	12(b)(6)-(7)
	no 2nd motion, but can put in answer
	Anytime before close of trial
	Rule 12(h)(2)

	12(e)
	lose it
	lose it
	Rule 12(g)


3. Answer 
a) Must state in short plain terms his defense to each claim asserted and shall admit or deny averments uponw which P relies. - To put to issue the factual allegations of the CP by denying allegations and/or setting forth some affirmative defense. Rule 8(b)

b) Can also plead in the alternative
c) Good faith: must be made after reasonable inquiry.  Rule 11
d) Defenses, Forms of Denials – Rule 8(b)
(1) May be general or specific.
(2) Specific denial: If deny only part( certain paragraphs/averments), ( should state that which is true and deny remainder (Zielinski: fork lift accidents).

(3) General denial: if you deny each and every allegation, including jurisdictional grounds
(4) Insufficient knowledge/info to form belief acts as denial.  Rule 8(b)
(5) Effect of Failure to Deny (applied sparingly b/c courts do not apply Rule 8(b) a lot) 

(a) If response pleading required and averments not denied ( deemed admitted - Rule 8(d)
(b) If response not permitted or not req’d ( deemed denied or avoided

(6) RULE 9(c)—Conditions Precedent.  (Rule 8(d) may be read with Rule 9(c).)
· In pleading the performance or occurrence of conditions precedent, it is sufficient to aver generally that all conditions precedent have been performed or have occurred. 

·  A denial of performance or occurrence shall be made specifically and with particularity.

((Zielinski v. Philadelphia Piers, Inc.  Specific Denials. Held: D’s general denial was pleaded in bad faith(D should have plead a specific denial, not a general).  This misled P, and D failed to inform P of the mistake within a reasonable time after its discovery.  D, therefore, was estopped from denying ownership after the expiration of the statute of limitations. You can be liable if accurate but misleading answer—must separate out what admitting and denying. D gave general denial, instead of a specific denial…should have admitted at least the part in the Complaint that said D owned the forklift, and could have added that it was operated by another company, not by D...instead of denying everything flat out.  D  can be liable, b/c though the answer is accurate, it’s misleading. A defendant who knowingly makes inaccurate statements may be estopped from denying those statements at the trial

e) Affirmative Defenses – Rule 8(c)
(1) Confessing truth of allegations, but avering P’s theory of liability…avoiding any legal responsibility for their action.

(2) If not presented in answer, it is waived.

(3) D usually has burden of proof and burden of pleading (you plead it, you prove it)

(4) Should be specially plead to prevent unfair surprise.

(5) Rule 8(c) Defenses  - Any matter not embraced by complaint should be pleaded as affirmative defense:

(a) If not in pleadings, can’t raise at trial – they are waived (use it or lose it) 

(b) “accord and satisfaction, arbitration and award, assumption of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds, statute of limitations, waiver, and any other matter constituting an avoidance or affirmative defense”
(c) limit scope of trial – if D doesn’t’ plead it, P doesn’t have to prepare accordingly

(d) If D neglects to plead affirmative defense, can use RULE 15(a) to amend
(6) Rule 12(b):  subject matter jurisdiction, personal jurisdiction, venue, process, service of process, failure to state a claim, and failure to join a party under Rule 19.

(7) Qualified Immunity – a common law doctrine that provides D with an affirmative defense against certain actions arising from the performance of official duties

((Gomez v. Toledo: Qualified Immunity. P sued D for damages under §1983 of Civil Rights Act.  Held: A public official’s qualified immunity was held to be an affirmative defense, and therefore up to D to plead b/c “it depends on facts peculiarly w/in the knowledge and control of the D” – facts the P can’t reasonably be expected to know. D must allege: Reasonable grounds for belief AND G/F belief.  “Bad faith” is simply a reply to the qualified immunity defense and need not be alleged by P unless and until D alleges the defense.

((Layman v. SW Bell: Held: “If the defendant has a defense in the nature of a confession of the facts of the plaintiff’s petition but avers that the plaintiff’s theory of liability, even though sustained by the evidence, does not apply to it because of additional facts which place defendant in a position to avoid any legal responsibility for its action, then such defense [is an affirm. defense and as such] must be set forth in his answer.” In other words, A defendant must plead an affirmative defense if that defendant intends to rest his defense on some fact not included in the allegations necessary to support the plaintiff's case.   

General denial was not enough in this case, because D wasn’t really denying the allegations that the P brought, but rather claiming something outside such a denial that precluded D’s liability.
(8) Amendment: If D neglects to plead affirmative defense,k can use Rule 15a to amend

f) Counterclaims also made in the answer

4. Counterclaims
a) Rule 13: compulsory (same transaction/occurrence) or permissive (not same)

b) Counterclaim denominated as such ( reply mandatory

c) Ct may order a reply on its own or on party’s motion  Rule 7(a)
d) Counter claims can be set up through amendment if omitted through oversight, inadvertence, excusable neglect, or when justice requires  Rule 13(f)
5. Cross-claim 
a) Usually results if P brings suit jointly against 2 Ds

b) Limited to same transaction/occurrence as original claim  Rule 13(g)
6. 3rd-party CP (a.k.a. “implead”)
a) Rule 14: 3rd-party D is/may be liable to D for all or part of P’s claim against D

b) No joint tortfeasors ( Not a “not me, him” rule  (e.g. Synthes: not me, Dr was at fault)

Ethical Constraints
A. The History of Rule 11

7. Pre-1983:  very rarely used (subjective standard)

8. 1983:  amended – tightened standard (mandatory sanctions – “shall” impose)

a) Collateral consequences: > 3,000 written decisions

b) Chilling effect: Failure to assert meritorious claim/defense due to sanction fears

9. 1993:  amended – softens std. – not used often to dismiss but to award sanctions

a) Discretionary sanctions: “may” impose, not MUST, any form (monetary or non)

b) Safe harbor provision: 21 days (after service) to correct before motion filed

c) Reduced severity of sanctions – emphasized purpose of rule is deterrence, not compensation

d) Firms could now be sanctioned as well as attys and clients

e) Now prohibits imposition of monetary sanction on unrepresented party  (Gerbode)

10. Standard: 1983: good-faith standard; 1993—nonfrivolous standard (is this more objective?)

· An attorney who files a pleading must make a prefiling inquiry into both the facts and the law in order to satisfy an affirmative duty of reasonableness.

G. General

6. Attorneys, law firms, or parties that have violated Rule 11(b) or are responsible for violation can all be sanctioned. (Rule 11(c)):
1. Who may recover: A pro se, non-attorney (, may not recover atty’s fees 

2. Note:  Does NOT apply to discovery – Rule 11(d)
H. The 1993 Version of Rule 11

7. All pleadings shall be signed by attorney.  Rule 11(a). 
8. Signature is certification that to the best of person’s knowledge, info, and belief, paper was formed after a reasonable investigation of facts and law.  Rule 11(b).  Signature implies the following about the pleading:
a) Not for any improper purpose (harass, delay, needlessly increase cost) – Rule 11(b)(1)
(1) Business Guides v. Chromatics (seeds - TRO): sanctioned BG but not law firm

(2) Improper purpose possible even when case is not frivolous.

b) Warranted by existing law or nonfrivolous argument for new law– Rule 11(b)(2)
(1) Objective test (elim. “empty-head pure-heart” justification for frivolous arguments)

(2) Sanctions may only be awarded against attorney. Rule 11(c)(2)(A)
(3) Must make reasonable investigation re existing law 

(4) Should not withhold controlling adverse authority (should distinguish).

c) The allegations have evidentiary support – Rule 11(b)(3)
(1) Rule: There is (or likely will be) evidentiary support after reasonable opportunity for investigation or discovery; not that party will necessarily prevail

(2) Evidence that would suffice to defeat MSJ is sufficient.

(3) Where attorney properly relied on client, client may be sanctioned (Business Guides)

(4) Must not bar people who have “some support” but need discovery to prove case.  Not meant to chill zealous advocacy.

*** Can’t sanction a represented party for violation of 11(b)(2).  But the represented party CAN be sanctioned for 11(b)(1) or (3) violations. But, into to 11(1)(b) says “an attorney or unrepresented party is certifying” inferring that a represented party can’t be sanctioned.

d) Denials of factual contentions are warranted on evidence or reasonably based on lack of info/belief.  Rule 11(b)(4)

*****What is “reasonable inquiry”?

i. Atty. must make reasonable inquiry b4 signing pleading

ii. Cannot blindly accept P’s version of story, need some evidence, ask some questions

iii. If evidence is in D’s possession, can sign w/o detailed inquiry if specifically identify this in pleading (on theory that can get info in discovery)

Don’t reaffirm bad pleadings: if u. make reasonable inquiry, then later learn bad pleading, must w/draw pleading.  11(b) certifying = signing AND “later advocating”

Bad faith not required: if atty. honestly thinks complaint is true, but a reasonable person’s inquiry would’ve shown otherwise, can sanction

((Business Guides: Held – a party, whether or not represented by a lawyer, who signs a pleading or other court paper without first conducting a reasonable inquiry shall be sanctioned.

I. Nature of sanctions

i. Weaker than before 1993 amendment

ii. RULE (c)(2): sanctions shall be limited to what is sufficient to deter repetition of conduct; censuring lawyer, striking offending pleading, etc

iii. Monetary sanctions: Since 1993, $$ now goes to Ct, only to party if needed for effective deterrence, deprives party of monetary incentives = ↓ Rule 11 motions

iv. Sanctions are now discretionary; Ct MAY impose sanctions instead of MUST

v. Deterrence more important than $$ sanctions

a. Procedure for invoking RULE 11

i. Normally opposing party makes a motion
ii. Ct can impose sanctions on its own initiatives

iii. Safe Harbor Provision: If party serves motion on other party, cannot FILE IT unless other party doesn’t w/draw or fix problem w/in 21 days

b. Sanctions against party: even if party doesn’t sign, can be held liable if Ct finds party NOT atty. responsible – RULE 11(c); if pleader DOES sign, treated like an atty. for Rule 1 purposes
((Gerbode v. Religious Technology Center: Held-  Attorney fees shouldn’t automatically be awarded for Rule 11 violation, but they are allowed if “warranted for effective deterrence” for bringing further frivolous lawsuits. Monetary sanctions can’t be imposed on a represented party.  CAN be against responsible attorney, law firm and co-counsel. Rule 11 applies ‘not only to evil acts, but to ignorant/stupid ones as well’ Vetter said.

 Amending the Pleadings – Rule 15
B. Amendments Prior to Trial - Rule 15(a)

1. Amendments as of right:

a) May be amended once as matter of course:

· If no response required/permitted and not yet placed on trial calendar, may be amended within 20 days after pleading is served.
· If response is required: Pleading may be amended at anytime before response is served. (motions don’t = responsive pleadings, so you can still amend after motion’s been made)

2. Amendments by leave of court: 

· “freely given when justice so requires”) ( See relation back

· Only denied by court if it would cause actual prejudice to other party

3. Amendments by consent of adverse party

4. Original pleading must have given adequate notice to the D of the claim being asserted in the amended complaint.

5. Appealing: allowance or denial of leave to amend is reviewable only for an abuse of discretion

6. Responding to Amended Pleading:  Must respond to amended pleading within time remaining for response to original pleading or within 10 days after service, whichever period longer.  Rule 15(a).

((Beeck v. Aquaslide: Held: Motion to amend an answer should be “freely granted” if no evidence of bad faith by the moving party, undue delay, or prejudice to the opposing party.

B. Amendments at Trial:  If unpleaded issues raised at trial - Rule 15(b)

1. If parties consent:  treated as if raised.

2. If party objects: court will decide whether to permit amendment
3. Amendment is also generally allowed at trial when evidence is objected to as being outside scope of pleadings RULE 15(b)

4. Test:  whether would prejudice opposing party.
5. Orders after a final pretrial conference, shall only be modified “to prevent manifest injustice”.  Rule 16(e).

C. Relation Back– Rule 15(c)

When allowed?

a) Permitted by statute of limitations – Rule(c)(1); OR
b) If claim or defense asserted in amended pleading arose out of the same “conduct, transaction, or occurrence” as the original pleading– Rule(c)(2); OR

(1) Note:  Danger of underpleading 

c) When changing party or naming of party – Rule(c)(3)

(1) Claim must relate back - same “conduct, transaction, or occurrence”; and
(2) Party named in amended CP, w/in time period provided by Rule 4(m):

(a)  must have actual notice (no prejudice), and
(b) Knew or should have known that, but for a mistake of ID, action would have been brought against him.

***15 (c)(3) doesn’t say anything about when the motion to amend has to be made, only says when A & B must be satisfied (when the defendant has to be aware of the above facts). As long as conditions A and B are satisfied within 120 days you can file to amend at any time.  The rule doesn’t say anything about when the motion to amend must be made.  

*** 4(m) period: when does 120 days start?

(i) Literal/narrow reading of Rule 4(m): P has 120 days after filing of original CP to serve (this may be before the S/L runs out)

(ii) Broad reading: 120 days after running of S/L (if it’s filed anytime w/in S/L – even on the last day – it can be served w/in 120 days of the filing, even if the S/L runs out by time its served)

· JV prefers latter since ( not prejudiced, receives notice, etc.

***What’s a single C/T/O?

(iii) Mere change of theory satisfies

(iv) Underlying facts needed to sustain new pleading are materially different = unsatisfactory

(v) If D reading original not placed “on notice” of essence of amended = unsatisfactory

7. Analysis - subjective test, context, competing considerations:

a) Amend freely when presentation of merits of action will be subserved.

b) Fairness:  allow parties to change views as case develops

c) P’s conduct: ample opportunity to file/amend, undue delay?

d) ( could be prejudiced: difficult to construct reliable acct after long period, evidence not available, unprepared, witness dies, have to re-depose lots of people?

	
	Robyn v. Phillips Petroleum Co.
	Bonerb v. Richard Caron Foundation

	Original Complaint
	Sex discrimination suit against ER
	Sex discrimination against ER in hiring and promotion practices

	Amendment
	Add religious discrimination claim
	Add claims re sexual harassment and hostile work environment

	Conduct/Transaction/

Occurrence construed
	Broadly (amendment)
	Narrowly (no amendment)

	Court’s Rationale
	Change in legal theory
	


(( Moore v. Baker. Improper addition of new legal theories: ** (Statute of limitations bars an amendment to a claim initiated after the S/L period unless it “relates back” to the original complaint under 15(c).)  **A claim “relates back” if1) it arises from same T/O set forth in the original pleading and2) the original pleading must have given adequate notice ot the D of the claim being asserted in the amended complaint.

(( Bonderb v. Richard. Proper addition of new legal theories. **1) New claim must arise from same T/O and 2) D must be put on notice of the claim by P’s original complaint.  **Absent undue prejudice to the party opposing the amendment, undue delay, or bad faith, the amendment should be granted if these two elements are in fact established.  **The actual wording (not merely common sense) of P’s original complaint must give D strong indication that the elements necessary to support the new claim are being asserted. ** An amendment that changes the legal theory of a case is appropriate under the relation back doctrine if the factual situation upon which the action depends remains the same.
II. Dismissals 

A. Voluntary Dismissal (usu. w/o prejudice)

1. Only one “as of right”: Court must grant any time before answer or MSJ filed, but P can’t file second notice as of right if refiles claim against D (“two dismissal” rule)  Rule 41(a)
2. Discretionary: Court may grant voluntary dismissal any time after an answer or MSJ (not possible when D has asserted a counterclaim that lacks indep. SMJ)  Rule 41(a)(2)
3. Stipulation: any time  Rule 41(a)
B. Involuntary dismissal (usu. w/prejudice) ( can’t refile unless not judgment on merits (e.g., lack of juris)
JOINDER OF CLAIMS & PARTIES

III. Joinder of Claims

A. General

6. Generous/liberal construction of rules.

1. Rationale:  judicial efficiency and consistency of results 

B. Joinder of Additional Claims (Rule 18)

1. General Rule (Rule 18(a)): a party can join as many claims as it has against opposing party  

a) limitless joinder of additional claims to original claim, counterclaim, cross-claim, or 3d-party claim against same D even if factually unrelated (not same transaction or occurrence).

2. Condition: can’t be so distinct that they should be tried separately (court can sever)  Rule 42(b)

3. Joinder of claims never required
4. Two important qualifications: 

a) Res judicata – requires P to join all related claims against D or else P barred from asserting any such claims against D in later lawsuit.  Although Rule 18 suggests that P is not compelled to join every claim against D, res judicata in effect acts as a compulsory joinder device…requiring P to assert all related claims against the D in a single proceeding.

b) Subject matter jurisdiction: A federal court must have express authority to entertain a claim = Subject Matter Jurisdiction must still be satisfied for each separate claim P brings
C. Counterclaims (Rule 13): against P – ‘logical relationship test’ used differentiate permissive from compulsory

1. Permissive (Rule 13(b))

a) Any claim unrelated to P’s original complaint – (even if far removed from original complaint)

b) Must be stated in pleading

c) requires independent subject matter jurisdiction

2. Compulsory (Rule 13(a))

a) Any claim related to P’s original complaint – arising out of the same transaction/occurrence – must be raised.

(1) Exceptions to compulsory even if same T/O:  For just adjucation, need presence of additional parties of whom Ct can’t get personal jurisdiction.

b) Barred by Res judicata/waiver/estoppel - failure to raise in first lawsuit may bar from asserting in new suit.

i. Purposes of consolidating legislation:

** Equity argument- “one of the purposes of the compulsory counterclaim is to provide complete relief to D who has been brought involuntarily into Federal Court.”

**Judicial Goal of Economy: (Plant)
1. more efficient to try them together – overlaps of law & facts…don’t want to do everything 2x

2. trying them separately increases risk of inconsistent results

3. Same T/O:

a) Cts have not agreed on precise formula

b) “Logical relationship” test defines “same T/O”: essential facts “so logically connected [to P’s claim] that considerations of judicial economy and fairness” dictate that all issues be resolved in one case.  (Mosley, Plant)
c) Rule of thumb test: substantial amount of evidence bears on both claim and CC, so would have to be considered twice if CC not made.

d)  Default judgment in favor of D if D asserts either type of CC and P doesn’t reply or move against it.

((Plant v. Blazer Financial: Shows us how malleable language used in authoritative text is.  Held: ** Test for determining whether a claim or counterclaim arises out of the same T/O is the ‘Logical Relationship Test’: When the ctrclaim arises from the same aggregate of operative facts…ie. the same operative facts serve as the basis of both claims, or the aggregate core of facts upon which the claim rests activated addt’l legal rights, otherwise dormant, in the D. **Joining a debt counterclaim in a Truth-in-Lending action promotes Rule 13(a)’s goal of judicial economy - allowing for a single presentation of the facts.  Vetter thinks court’s reading of 13(a) can’t be right. Every counterclaim would be compulsory if the goal of 13(a) was consolidating all controversies between the parties.
4. Jurisdictional requirements:
a) Permissive CC’s must meet federal subject matter jurisdiction on its own (usually not supplemental)

b) Compulsory CC’s require NO independent subject matter jurisdiction…has supplemental jur.:

(1) Section 1367 - supplemental (ancillary/pendant) jurisdiction based on:

(a) same transaction or occurrence (same issue of fact). Rule 13(a)
(i) “all claims that form part of the same case or controversy.”

(a) This includes at least all compulsory counterclaims and maybe some permissive counterclaims

(ii) Section 1367 gives much less generous treatment for supplemental jurisdiction where the claim for federal subject matter jurisdiction is based solely on diversity.

(b) no third party outside of court’s jurisdiction

(1) Prior to Section 1367, claims for Supp. Jurisdiction governed by: Gibbs v. United Mine Workers “Fed Ct can hear a nonfederal claim if the claim grows out of the same nucleus of operative facts that gave rise to the fed claim.” - lower cts often equated the notion of common nucleus of operative fact with notion of same transaction or occurrence under rule 13.

**Fed Ct has subject matter jur. if claim:

1) is compulsory

2) Rises out of the same T/O

D. Cross-claims Rule 13(g): a claim against co-party

1. always permissive (never compulsory)

2. must arise out of the same transaction or occurrence of either the claim or the counterclaim
a) same aggregate of operative facts

b) facts activate additional legal rights in a party D that would otherwise remain dormant

Ex.  Amco Construction v. Mississippi State Building Commission:  not same facts --> no ancillary jurisidiction --> affirm dismissal of cross claim for lack of jurisdiction

3. since it arises out of the same T/O, it is w/in supplemental jurisdiction  - no independent grounds for federal jurisdiction required.
IV. Joinder of Parties

C. General

1. Rationale ( judicial efficiency and consistency of results

2. Three Types of Parties

a) Permissive - can join but don’t have to, Rule 20
b) Necessary - must be joined if feasible, Rule 19(a)
c) Indispensable - have to be joined or case can’t proceed, Rule 19(b)

3. Joinder must fulfill:

a) Subject matter jurisdiction

b) Complete diversity
4. Court can sever parties  Rule 21
5. Who can sue/be sued?

a) Real Party in Interest, 17(a): person w/rt sought to be enforced

b) Capacity to Be Sued, 17(b): can rep interests w/o asst. of ano.

c) Constitutional Limitations – Standing

(1) “case or controversy” requirement (Art. III U.S. Constitution)

(2) “injury in fact”

(a) invasion of legally protected interest 

(b) concrete particularized, actual, and imminent
(3) causal relationship

(4) likelihood of favorable decision re redress (not too speculative)

d) Fictitious Names: may be used when P doesn’t know name of proper Ds (benefit: S/L, rel back)

e) Anonymous Parties: P anonymity may be allowed on rare occasions in esp. sensitive cases

D. Permissive Joinder: Rule 20

1. Allows P to join other Ps w/him, or OR to allow D to make several parties codefendants

2. First prong of 20(a) concerns situation where persons seek to sue jointly as Ps or where a nonparty is pulled into an existing lawsuit as a party P

3. Second prong of 20(a): situation wher persons are sued jointly as Ds or where nonparty is pulled into existing lawsuit as a party D.

4. Requisites - Rule 20(a):

a) right to relief must be asserted by each P or D relating to or arising from the

 same transaction or occurrence (case-by-case approach); AND

b) at least one question of law or fact common to all parties 

(1) Logical relation or common evidence
(2) Must be of substantial importance to the case

5. Joint tortfeasor ( permissive joinder.  Rule 19(a)   
6. In most cases, can only be joined as co-P if u agree to be joined

7. Joinder of multiple Ds is at option of P

8. Up to judge whether to try claims together or not

9. Err toward joinder, b/c easier to separate later than join it later

10. Purpose of permissive joinder: to promote trial convenience and judicial economy by avoiding mult. suits

11. Jurisdiction
a) Requirements of personal jurisdiction must be met w/ each D individually

b) All parties must meet federal S-M jurisdiction

(1) If diversity action, need complete diversity

(2) Unclear about whether can aggregate claims of multiple Ps to = $75,000 necessary (each D needs $75,000 claim against him)

((Mosley v GM: 1) should use the “logical relationship” test of 13(a) to determine meaning of “same T/O requirement of 20(a) **Accordingly, all “logically related” events entitling a person to institute a legal action against another generally are regarded as comprising a T/O. **Ps asserted right to relief arising out of the same T/O…each of the Ps alleged tha the had been injured by the same general policy of discimination on the part of GM 2) **”Common question of law or fact” requirement is satisfied if “the existence of the discriminatory policy threatens the entire class”, notwithstanding the fact that “the actual effect of a discriminatory policy may vary throughout the class”  3) **If appropriate, separate trials may be granted as to any particular issue after the determination of common questions. 10 separate discrimination claims grow out of same transaction or occurrence (company policy) and common question of law or fact (discrimination)—trying to gain efficiency of process and consistency of result  (permits all reasonably related claims) **Purpose of the rule is to promote trial convenience and expedite the final determination of disputes—joinder strongly encouraged. **Need to try case to see if arises out of same transaction or occurrence—will later discover (through discovery) if general practice of GM or if 10 separate claims (can later sever them and try them separately if seems appropriate). Rule allows you to make up your mind about joinder at a later stage in the case.  When it come time to try, you can sever parties at trial if you realize down the line that they are different claims.

E. Compulsory Joinder: Rule 19

1. Necessary Parties: Rule 19(a):  

f) Must be joined if :

(1) service can be validly made on them AND 

(2) joinder would not destroy diversity 
(a) Must be joined if feasible…if they CAN be joined

g) Necessary if:

(1) In person’s absence there no complete relief can be accorded among those ALREADY parties (Rule 19(a)(1)) [Vetter says NO cases fall under here]

(2) The material interest is such that person’s absence may result in substantial prejudice to him or other parties, because judgment in person’s absence would either

(a) impair/impede ability of absentee or other parties to protect that interest, OR

(b) expose existing parties to substantial risk of incurring multiple, inconsistent obligations

(i) i.e. Trust w/ only $10,000 in it, if 2 claims for $7500 tried separately and #1 wins, #2 can only get $2500 if wins – if both is same case, split loss and each get $5000
Note: Joint tortfeasors are not necessary parties (always permissive).  Ex. Temple v. Synthes: plate and screw device implanted breaks in P’s spine, sued Dr. and manufacturer in separate actions, manufacturer said P had to join Dr. as indispensable party (doctor & hospital ( permissive).

2. Indispensable Parties : Rule 19(b)
a) Party is indispensable if the party’s participation is SO crucial that if their joinder is impossible, whole action must be dropped.

b)  If can’t join party (b/c joinder would destroy ct’s diversity jurisdiction(SMJ), or if necess party isn’t w/in ct’s personal jur.), decide if party is indispensable.  
c) Assuming absentee meets i or ii above, Ct uses additional factors to decide if party is indispensable: 

(1) If judgment might be prejudicial to absentee or those already parties if he’s absent

(( Helzberg’s v. Valley West: D’s obligation to P inconsistent w/obligation to 3d-party, but D’s fault.  3rd party can’t be joined, but still has rights under lease agreement. Held: **the nonparty will not be prejudiced by a judgment rendered in its absence because it will not be bound by such a judgment.  Any prejudice D suffers from a judgment in non party’s absence in this case will result from D’s voluntary execution of 2 lease agreements that imposed inconsistent obligations.

(2) extent to which prejudice can be lessened/avoided (e.g., through $ damages, specific perf, etc)

(3) the adequacy of judgment in his absence

(4) whether P will have adequate remedy if dismissed for nonjoinder (alternate forum)​

d) Jurisdiction obstacles

(1) Presence could destroy diversity

(2) If D, amount of claim against him less than $75,000

(3) No supplemental jurisdiction

e) RULE 19(c) – Supposed to inform absentees, NOT VERY RELAIBLE

F. Impleader (3rd-party CP): Rule 14

1. D alleges that 3d party defendant (a non party to the action) is/may be liable to D (who then becomes 3d party P) for all or part of P’s claim against D
2. Liability must be Derivative:  For 3d party claim to be valid, 3d party P may not claim that 3d party D is the ONLY one liable to P and that he himself isn’t liable at all – liability of 3d party D is dependent on liability of original D (now 3d party P). Where a D is maintaining he is not liable at all, but rather another person is….there can be no impleader (Watergate Landmark case)
a) Limited to same transaction/occurrence as original claim

b) Can’t point to joint tortfeasors if not derivative liability (Toberman v. Copas: D driver not allowed to implead truck driver and trucking co in car accident case where liability not derivative.)

1. Liability must be dependent on outcome of main claim. (U.S. v. Grasso & Sons)

2. Supplemental subject matter jurisdiction: covers claims by Ds against 3rd-party Ds but not claims by Ps against 3rd-party Ds (b/c would allow P to obtain jurisdiction over those it could not sue directly) ( 

3. Each party still need personal jurisdiction
4. Impleader by P: may implead 3rd-party who is liable to him for counterclaim if arising out of the same transaction/occurrence AND there is independent SMJ

6. If main claim is dismissed, Ct can still hear 3d party claims based on it.

7. Don’t need leave of Ct. if you serve 3d party D w/in 10 days of original D serving answer to P

8. It used to be that P would sue D, and would win and then D would in turn file a separate law suit againt 3rd party - there were two separate and sequential lawsuits.  Rule 14 seeks to eliminate this inefficiency

9. Impleader useful but narrow - only when party seeking to implead is indeed liable, and that their liability is either to be indemnified or is derivatively liable.

10. Chief purpose of impleader is to assert claims of:

a) Indemnity, subrogation, contribution, breach of warranty

((Watergate Landmark case: Held – A 3rd party CP is appropriate only wher the 3rd party D would be secondarily or derivately liable to the D in the even the D is held liable to the P.  D can’t shift onus of blame ENTIRELY on 3rd party.  Impleader is not allowed in cases where D is maintaining no liability at all.

G. Interpleader: Rule 22, Sections 1335, 1397, 2361

3. Joining parties where stakeholder faces potentially conflicting claims from two or more claimants to the same stake, and lets them litigate among themselves about the claim before suing him – keeps stakeholder from paying same claim twice (ex. Limited fund, single piece of property, etc.)

4. Need not wait until claims are reduced to J before seeking interpleader (State Farm v. Tashire)

a) Potential problems: race to judgment by first claimant to obtain judgment (unfairness).

b) Not all-purpose “bill of peace”

5. Federal Interpleaders allow this when neither compulsory joinder nor intervention is allowed????????

6. Only works well if Ct has jurisdiction over both claimants, otherwise absentee can still bring own suit later

7. Used in following situations:

a) Conflicting claim to specific item where relief sought is to get that property (risk of contradictory/inconsistent orders (giving one item to 2 ppl) by separate courts that are impossible to fulfill)
b) Prevents stakeholder from having to do conflicting things – give painting to #1 & its value to #2
c) Used where claims exceed value of assets trustee holds
(1) No risk of double liability for stakeholder, but claimants at risk of getting too little or nothing – stakeholder can come to their rescue w/interpleader

· Once assets of trust has been paid out, they’re gone

· This means some claimants may get disproportionate amount of the trust

d) If insurance company, had to defend insured in every case, costs more than what policy covers, can’t pay one and then default, b/c insured can sue for breach of good faith.
e) Stakeholder himself is ALSO a claimant

· This situation works in the same way

· Stakeholder files claim in court, and deposits amount of money = to value of that at stake with the clerk of the court. Then proceeds with action

8. Interpleader is an equitable proceeding which affords a remedy.

· You can summon all conflicting claimants to resolve inconsistent contentions in one proceeding
· More efficient
· will prevent contradictory results
· will prevent injustice to stakeholder.

9.  If, however the stakeholder should rightfully be responsible for the inconsistent results, stakeholder IS liable to both stakeholders(if two claimants to a watch were both sold the same watch by the stakeholder

10. Statutory interpleader
a) Allows person holding property which is claimed or may be claimed by 2 or more ppl to interplead them

b) Solutions to jurisdictional problems

(1) Nationwide service: basically nationwide jurisdiction

(2) Diversity: satisfied as long as at least 2 claimants are citizens of different states; “minimal diversity.” Congress can treat U.S. as one big jurisdiction
(3) Amount in controversy: only needs to exceed $500

(4) Venue: Suit can be brought in any judicial district in which at least one claimant reside

c) Commenced by the “stakeholder”(P) who must deposit to Ct amount of property in question (doesn’t stop him from denying at trial that he owes claimant anything)

d) To protect stakeholder, Ct can enjoin all claimants from starting/ continuing any other action that would affect property.

11. Rule Interpleader

a) No effect on original jurisdictional and venue requirements

(1) Need complete diversity

(2) No nationwide power

(3) More than $75,000 in question

b) No deposit required by stakeholder

c) Specifically allows stakeholder to deny liability

	
	Rule Interpleader
	Federal/Statutory Interpleader

	Rule
	FRCP 22
	Federal Interpleader Act  (28 U.S.C. §§1335)- undertakes to give Federal courts nationwide jurisdiction—in an interpleader action, a Federal trial court can exercise jurisdiction on anyone anywhere in the U.S. and beyond

	When to use
	Statutory interpleader more useful, but Rule 22 may be used if lack diversity among claimants.  

If you can’t satisfy requirements of rule interpleader, use statutory interpleader.

Sometimes, you can’t use either because all parties are from the same state, in which case you don’t even need federal interpleader because you have state interpleader.

	SMJ
	Normal (federal issue or diversity)
	

	Diversity

(If all claimants from the same state, do not need Federal interpleader—can file state court interpleader where all citizens)
	Complete diversity (between stakeholders and claimants; claimants can be from same state).—no claimant can be from the same state as the stakeholder
	Minimal diversity (at least 2 adverse claimants) required even if federal question.

§ 2361—calculated among claimants; enough that any one claimant(P) be a citizen of a different state than another claimants (minimal diversity is allowed under Article III, up to Congress) section 1335

	Amount-in-Controversy
	$75,000 or more

There must be a certain amount at stake—statutory requirment—only if exceeds $75,000 (exclusive of interest and cost)
	$500 or more – section 1335

	Deposit
	Not required but court may order
	“Stake” must be deposited w/ct (or security for it)

	Service of Process
	Normal - No nationwide service of practice—bound by the state (Rule 4)
	Nationwide  28 U.S.C. § 2361  - Statutory Interpleader also enjoins all other trials in state courts in other places from continuing – requires further litigation to be conducted in fed. District court

	Venue
	Ordinary venue provisions that apply to most lawsuits brought to Federal court—severe restraints on where an action can be brought within the Federal system.
	Where any claimant resides  28 U.S.C. § 1397
Limited venue requirements:

—special venue statute; venue appropriate(action can be brought) in any district where any Plaintiff resides.


· § 1335 (Statutory Interlpeader) (page 304): 

· If claim more than $500

· When two or more claimants claim that entitled to the money/property

· Deposited money/property with the court

· § 1397:  Venue

· § 2361:  Process and Procedure—court in which action filed can enjoin any claimant from prosecuting lawsuit somewhere else
H. Intervention: Rule 24

1. Generally:

b) Allows ppl not initially part of suit to join on their own initiative

c) 2 Forms:

(1) Intervention as of right: Rule 24(a)

(2) Permissive Intervention: Rule 24(b)

2. Intervention of Right  Rule 24(a) 
a) Don’t need leave of Ct

b) Denial is immediately appealable
c) Must be timely (can’t wait until brink of resolution, but hardly denied if untimely since might be seriously harmed)

d) When have you have the right:

(1) Federal statute confers unconditional right; Rule 24(a)(1) OR
(a) 28 U.S.C. Section 2403, allows intervention of right in actions on constitutionality act of Congress

(2) Absentee claims a material interest  Rule 24(a)(2)
(a) Subject matter interest

(a) Impacted interest: Disposition may “as a practical matter” impair ability to protect that interest.  Rule 24(a)(2)(i) (counterpart to Rule 19(a)(2)(i))

(b) Inadequate representation of his interest by existing parties

e) Subject Matter Jurisdiction required ( 

(1) If onto D’s side: there is supplemental jurisdiction

(2) If onto P’s side:  there is NO supplemental jurisdiction (b/c then they could obtain jurisdiction over D’s whom they couldn’t sue directly)

f)  What’s an interest?

(1) Used to be interest in $/ property ← TOO narrow

(2) But anyone who seeks to intervene is interested (I wanted to meet Madonna)

(3) Interest in stare decisis, but that affects everyone
g) Practical impairment

(1) Not concerned w/ danger that non-party will be legally bound by outcome in his absence – his interest could be compromised as a PRACTICAL matter

(2) i.e.- X borrows $ from A, takes out mortgage on land; then X borrows $ from B, gets 2d mortgage; if X defaults to B only, B sues X to foreclose mortgage, sheriff could sell land, what happens to A?  A should be allowed to intervene
h) Comparison to RULE 19(a)(2)(i) – Necessary Joinder
(1) Unlike RULE 19, can’t already be represented by existing lawsuit

(2) More often found unnecessary under RULE 24(a)

i) NO supplemental jurisdiction

((Natural Resources Defnse Coucil v. U.S. Nuclear Regulatory Commission: Held - **2) Impairment criteron in 24(a)(2)refers to impairment “as a practical matter”  Thus, an interest is impaired not only if a) res judicata would bind a nonparty to a judgment in the main action, but also If b) the doctrine of stare decisis would in effect make futile any attempt to relitigate the subject matter of the main action.  2) The adequate representation criterion in 24(a)(2) is met if the would-be intervenor shows that representation “may be” inadequate. (don’t have to prove it WILL be inadequate.)

((Cohen v. The Republic of Philippines. Rule 24(a)(2) allows intervention if 4 elements are met: 1) the motion must be timely 2) the petitioner must have an interest in subject matter 3) petitioner’s interest is likely to be prejudiced, and 4) the existingparties are unable to adequately represent the petitioner’s interest.
3. Permissive Intervention  Rule 24(b) – cf. Rule 20(a)
a) Must be timely
b) Judge has discretion whether to permit

c) Requires a claim!! – the right to bring a lawsuit

d) When have right:

(1) By federal statute confers conditional right; OR

(2) Common question of law/ fact  Rule 24(b)(2)
b) Denied if unduly delay/prejudice adjudication of rights of original parties?

e) SMJ required ( May or may not carry supplemental jurisdiction

f) Denial NOT immediately appealable; if denied on both 24 (a) and (b) can appeal intervention of right and “piggyback” permissive intervention

(1) EXAMPLE:

(a) UM affirmative action program sued b/c claimed unconstitutional – rejected applicants v. UM.  Potential applicants who would benefit from AA program seek to intervene.  No legal claim (so not permissive) Is their interest represented by UM?  Probably not, b/c their interest is repairing previously discriminatory system, doubtful UM will say program discriminatory prior to AA program – They’re allowed in

(2) If no standing (claim) of your own, cannot continue appeals process after other parties drop out

g) Even if joining parties is more efficient and won’t cause inconsistent results, intervention can be denied  because it can result in serious infringement of one party’s autonomy…must respect autonomy of original party’s claim, so we tolerate possible inconsistent results.

h) There are some cases where someone is bound by a judgment although they are not involved in the lawsuit.

· In Rem cases ‘bind the whole world’.  Gov’t sets out to take public land for some public purpose

DISCOVERY

V. Objective: Just resolution and complete access

A. Ideas behind discovery:

1. Eliminates surprise – makes inquiry into underlying facts

2. Fosters Settlement – predict trial outcome and then divide savings (litigation expenses)

3. New, enlarged notion of discovery coincides w/relaxed pleading standard 

4. ↑ means/devices of discovery = Relaxed pleading standards(less detail required in pleadings)

B. Tension between aims of discovery and adversarial system

1. Aims of discovery:

a) Equal footing: Enables parties to prepare for trial where no party has unfair advantage b/c of uneven access to info

(1) both parties can see ENTIRE picture, both should have access to all vital info prior to trial

(2) Allows parties to prepare for trial on equal footing

f) Facilitates settlement (by disclosing all favorable evidence)

3. Adversarial system

a) Ppl who have done wrong rarely admit it

b) Not eager to share their half of “treasure map” b/c their loss = other’s gain

c) (protecting client’s interest) ( not sharing info w/adversaries for free

(1) don’t want to reward free-loading and laziness by other party

d) Want to win, not achieve fair/ just resolution

C. Self-regulatory

1. Except in cases of mental/physical exams, judge intervenes only in the event of a breakdown in process

D. Reliance placed on good faith (or fear of getting caught!!) b/c easy to  “accidentally” lose or forget something 

E. Either side can make it difficult for the other

1. Requesting party can deluge other party with requests, interrogatories, and depositions

2. Responding party can overwhelm other party with so much paperwork, that to find relevant info requesting party is looking for would be like looking for a needle in a haystack.

F. Most cases are settled, during this stage

1. If goal is to settle: Disclose everything favorable to their own position to make other side pessimistic, do it voluntarily; minimize disclosure of unfavorable

2. If goal is to try case: Minimize both favorable and unfavorable – w/hold info; don’t want to educate other side
((Steffan v. Cheney: Held **If deposition questions are irrelevant to the subject matter of P’s suit (in this cse, P’s homosexuality), then P has the right to refuse court’s discovery on those irrelevant issues. **Ct can not dismiss P’s lawsuit for failure to comply with its discovery order. ** A sanction under Rule 37 be not be upheld if its imposition is based on an error of law.

VI. Disclosures 

A. Initial/Automatic Disclosures: Rule 26(a)(1)

1. No discovery until after meeting of parties (plan for discovery)  Rule 26(d)
2. At or within 10 days after meeting of parties under 26(f), parties shall provide to other parties, w/o awaiting a discovery request:

a) Name and Number of all Witnesses w/discoverable info relevant to disputed facts alleged w/particularity in pleadings

b) Copies of all Documents relevant to disputed facts alleged w/particularity in pleadings

Note: Subdivisions a & b controversial.  Can argue no need to disclose b/c no facts alleged “with particularity”.

c) Bases for damage calculations
d) Insurance agreement which may indemnify or pay part of judgment

3. Not excused b/c: investigation incomplete, challenges sufficiency of another party’s disclosures, or another party has not made its disclosures

4. Duty to Supplement  Rule 26(e)(1)
5. Auto. disclosure becomes problematic w/complex litigation b/c there’s a great number of witnesses and documents.

6. Also problematic is that auto. disclosure feels like an intrusion on atty-client privilege – like practicing law for your adversary.

7. Note: Local rules may not require auto. disclosure

B. Disclosure of Testifying Experts: Rule 26(a)(2)

(A) Who: ID of testifying experts

(B) What: Written report with opinions and basis/reasons therefor; data/info; exhibits; qualifications including publications; compensation; list of cases (past 4 years)

(C) When: at least 90 days before trial date; or within 30 days (after disclosure of other party) if intended solely to contradict or rebut

(D) Duty to supplement 

C. Required Pretrial Disclosures: Rule 26(a)(3)

1. What: Expected trial witnesses (live or via depo), documents, and exhibits  Rule 26(a)(3)(A-C)
2. When: at least 30 days before trial

VII. Discovery Devices

A. Interrogatories: Rule 33

1. Written questions to party that require reasonable investigation( inexpensive but no opp. to follow up evasive answers with questions

2. Limited to 25 questions including all discrete subparts

3. Obligation to conduct reasonable investigation in answering.

4. Can assert written objections to questions, but must state grounds w/specificity.  Should answer all those not objectionable Rule 33(b)
5. Answers written by lawyer, but signed by party

6. Useful in finding out identities of witnesses or location/existence of documents & to probe other side’s legal theories. Helpful to further discovery

7. Not useful in eliciting useful info on evidence in question

8. Questions can be objected to, don’t often get very truthful/revealing answers, energy-consuming.

9.   Cheap

B. Request for Production or Inspection: Rule 34

1. May be produced as kept in usual course of business OR organized and labelled to correspond w/categories in request  Rule 34(b)
2. May subpoena docs from nonparty  Rule 45
C. Oral Depositions: Rule 30

1. Question a witness under oath w/o judge present ( expensive and time-consuming

2. May be taken of non-parties with subpoena

3. Useful in offering answers to questions as evidence, or using answers to make motions.  Useful to pin down a story.  

4. Objections ( deponent must answer UNLESS necessary to:  Rule 30(d)(1)
a) Preserve a privilege

b) Enforce limitation on evidence directed by court, or

c) Present motion (under Rule 30(d)(3)) for protective order (bad faith conduct) ( BUT if don’t prevail, opposing party may get expenses/atty’s fees

5. Lots of objections and refusals to answer, bullying

6. Certain objections not waived if not made (i.e., competency or materiality)??

7. Depos upon Written Q’s (Rule 31) - cheaper but not useful since no opp. to ask follow-up Q’s

D. Physical & Mental Examination: Rule 35

1. Must show that condition is in controversy, and that there is good cause.  Rule 35(a) ( expensive and difficult to get court order ( there’s always good cause in cases alleging injury)

a) exam request must be more than simply relevant, as required of other requests in Rule 26

2. Upon court order only (must make motion)

4. Common in sex harassment cases

5. Can’t examine third parties, (exam can only be ordered on a party) P sometimes may make someone a party in order to be able to examine them (i.e., bus driver)

6. common in cases in which P was hurt – to decide extent of injuries

a) P may request and obtain a copy of the report – receiving this is conditioned on the P furnishing P doctor’s reports on the P’s condition 
b) Must share all examination results (problems w/doctor-patient relationship)  Rule 35(b)
((Schlagenhauf v. Holder **Examinations under Fed. R. Civ P. 35 are not unconstitutional invasions of privacy because they are applied to defendants.   **A person being examined under Fed. R. Civ. P. 35, need not be an opposing party vis-a-vis the movant. **The party requesting the examination must show cause if the party to be examined has not asserted his mental or physical condition either in support of or in defense of a claim.  ** Schlagenhauf is in the book to illustrate that physical and mental exams require an order from the court unless the parties agree to it – the issue has to be in controversy and good cause has to be shown

E. Requests for Admission: Rule 36

1. Asks parties to agree to facts and put them out of contention.

2. Ask opposing party to admit truth of certain facts or application of law, including genuineness of certain docs ( inexpensive but not used as often as it should be. Facilitates efficiency, no need to authenicate at trial.
3. Usually used after discovery to narrow facts/issues to areas of contention
4. Can be used for purposes of that law suit only – can’t be carried over.

5. Can deny/admit/object

6. Failure to respond ( admitted  Rule 36(a)
7. Sanctions for refusal to admit may be granted if proponent later proves true UNLESS  Rule 37(c)(2)
a) Request was objectionable pursuant to Rule 36(a);

b) Admission sought was of no substantial importance;

c) Reasonable ground to believe might prevail on matter; (gives permission not to admit the fact if you think you’ll win)   OR

d) Other good reason for failure to admit

VIII. Discovery Scope and Limits: Rule 26(b)

A. “Relevant to the Subject Matter”:  Rule 26(b)(1)

1. Info tends to prove/disprove something substantive law says matters

a) Need not be admissible at trial if appears reasonably calculated to lead to discovery of admissible evidence.

b) Very broad (Ex. Blank v. Sullivan & Cromwell: Title VII case re hiring associates.  P wants info whether firm discriminates in making partner ( relevant)

((Blank v Sullivan & Cromwell: Held: **Rule 26 permits the discovery of any material reasonably calculated to lead to the discovery of admissible evidence. **Matter is relevant in discovery if it makes some material proposition more or less likely to be true. ** Under  a sex discrimination in hiring action, the advancement policies of the firm are relevant under Rule 26.**Evidence of a possible pattern/practice of discrimination in promotion relevant to discrimination in hiring.**Rule 26(b)(1) is to be given an expansive reading. 

((Steffan v. Cheney: Held **If deposition questions are irrelevant to the subject matter of P’s suit (in this cse, P’s homosexuality), then P has the right to refuse court’s discovery on those irrelevant issues. **Ct can not dismiss P’s lawsuit for failure to comply with its discovery order. ** A sanction under Rule 37 be not be upheld if its imposition is based on an error of law

((Stalnaker v. Kmart Corp: Held ** any sexual harassment by Graves is relevant and so consequently the court will not preclude inquiry about the voluntary romantic or sexual activities of other employees with Graves to the extent that they show any conduct on his part to encourage, solicit, or influence any employee of D to engage or continue in such activities.  However because of the nature of this discovery, this discovery will remain confidential to this law suit.   

B. Not “Unreasonably Cumulative” or “Burdensome”: Rule 26(b)(2)

1. Discovery may be limited when costs too great in light of relief sought

2. Limitations

C. “Any Matter, Not Privileged”:  Rule 26(b)(1)

1. Privileged Material in general

a) Existing legal relationship: Attorney-client, doctor-patient, psychotherapist-patient, etc.  (Note: if patient’s physical condition or mental state at issue, info from doctor or psychotherapist not privileged.)

b) Privileged if it incriminates self – possible injury to client from disclosure

c) Privilege waived if: material shown to 3rd party

d) Procedure: Must disclosure nature of privileged material withheld

e) Where applicable ( absolute

2. Attorney-Client Privilege

a) Protect and foster full communication between attorney and client

b) Applies to individual and corporate clients

(1) Upjohn v. U.S. (rejected old control group test): IRS sues for possible tax evasion b/c of questionable payments to foreign officials, and requests all files (VP/GC had sent out questionnaires) ( protected under A-C (cf. Notes/memos protected under W-P)

(2) Many companies route papers to GC to protect

c) Protects communications but not the underlying facts in the communications (Need to ask the right questions)

(1) Tell me what they told you ( protected (communication)

(2) Tell me whether X made payments to Y ( not protected (facts)

D. Discovery Limitations: 26 (b)(2)

1. limits on the number and length of interogatorries and depositions

2. Limited if:

a) Obtainable from more convenient or less expensive source

b) Unreasonably cumulative or speculative

c) Party seeking discovery had ample opportunity to obtain info sought

d) The discover unduly burdensome or expensive in comparison to benefit

E.  Work-Product Doctrine: Rule 26(b)(3 )

1.   Material “prepared in anticipation of litigation or for trial” by attorneys and persons acting on behalf of attorneys – different than atty-client privilege

3. Work product Doctrine tries to prevent other side from benefiting from other side’s work, experience, etc – except in extreme cases.  

4. Rule 26(b)(3) – codified Hickman (tugboat case which seemed to extend work product to recollections (intangibles)).  Discoverable only if party can show:

a) Substantial need; and

b) Inability w/o undue hardship to obtain equivalent material by other mean

5. Again, tension between discovery and adversarial system

6. Two views re protection

a) Only “documents and tangible things” (as the rule says) – oral statements not covered – a gap.

b) Also covers opinion work-product (In ordering discovery, court shall protect against disclosure of “mental impressions, conclusions, opinions, or legal theories”) – all products of effort: strategies, etc. (the view taken in Hickman…think of Hickman as the gap-filler)

7. This privilege not absolute:

a) Waived if disclose to 3rd party

b) If party needs info but can’t get it through any other means, may be able to get it from opposing counsel

c) Underlying facts discoverable if ask right questions

((Hickman v. Taylor: Held - **Material obtained by counsel in preparation for litigation is the work product of the lawyer, and since it does not involve cmu between atty and client, it is not protected by the attorney-client privilege. **However, attorney work product is not discoverable on demand. There must be some showing of necessity or justification by the party seeking its discovery. .  **Interviews, statements, memoranda, correspondence, briefs, mental impressions, etc., obtained in the course of preparation for possible or anticipated litigation fall within the work product.

E. Information from Experts: Rule 26(b)(4)

1. Non-Testifying Experts  Rule 26(b)(4)(B)
a) Treatment of informally consulted experts (not specially employed or expected to appear at trial)

(1) To determine whether informally consulted ( Consider nature of communication, whether confidential info disclosed, and fee

(2) No info about this person is discoverable at all.
(a) Not that you’ve talked to them, not their name, not anything

b) Specially retained (in anticipation of lit./trial prep) but non-testifying experts not subject to discovery UNLESS can show:

(1) Exceptional need making it impracticable to obtain facts/opinions on same subject by other means (only one expert avail, others tied up by one party, evidence destroyed) 

OR

(2) when Rule 35(b) permits; 

c) Treated as work product

d) Not clear whether need to disclose ID of non-testifying experts

e) Danger of “shopping” for experts (Coates v. AC & S) v. best efforts to protect client

Below 2 cases deal w/ protection Rule 26(b)(4) affords to opinions of nontestifying, specially retained experts.  In both cases info sought was irreplicable at time disc was sought.  But disc was denied in Chiquita because D was negligent in failing to obtain the info sought – D could have obtained said info had it acted diligently.

((Thompson v. The Haskell Co.: Held: **report evaluating P’s mental and emotional state 10 days after termination highly probative w/ regard to P’s allegation of severe depression. **no other comparable report was prepared ruing the weeks immed following P’s discharge, so **D could not obtain this crucial info from another source.  **D had no reason to suspect that P would sue so didn’t recognize need for obtaining a report itself at the time.

((Chiquita Int’l v. Bolero Reefer: Held: **To determine if an indiv. Qualifies as an “expert” for purposes of Rule 26b4, the test is whether that person was hired to make an evaluation in connection w/ expected litigation, as opposed to whether that person is merely a witness “whose info was obtained in the normal course of business.”**An expert does not lose his status merely because he “learned fats” as a result of conducting a personal investigation. **Disclosure no justified when a party could have obtained the same info/ had equal opportunity to conduct time investigation through its own source but failed to do so. **Therefore D barred from having access to the portions of expert’s file which contain his “recorded observations and opinions AND barred from deposing expert.

2. Testifying experts subject to discovery and mandatory disclosure requirements. Rule 26(a)(2), 26(b)(4)(A) 
a) Written report must be handed over saying what will be testified on, if and how expert has testified before, and what being paid. Rule 26(a)(2)
b) Must automatically give other side list of experts expected to be called at trial Rule 26(a)(2)
c) Other Party has right to depose these experts (after written report is received) Rule 26 (b)(4)(A)
(1) Good cause always found/exists to depose such a witness.

(2) Deposing party pays for deposition – must pay himfor obtaining his IP

d) Full discovery available from this person

e) Note: Testifying experts (specially retained too?) can’t change sides/be called by other side (Cordy v. Sherwin-Williams) ( work-product issue

3. Unaffiliated experts may be subpoenaed but may have to be paid

a) Rationale: Entitled to question witnesses who have info that’s pertinent to resolution of suit

b) Exception: If subpoena requires disclosure of opinion or irrelevant info (  may be quashed/modified UNLESS Rule 45(c)(3)(B)(ii)
Show substantial need and inability w/o undue hardship to obtain material otherwise

4. Percipient witness: person who happens to be an expert is called as a witness, but not in capacity of expert (not specially retained/employed by the party) ( duty to testify re facts (even if can’t be compelled to testify re matters w/in their expertise). Treated as ordinary witness. does not have to prepare a report and does not have to submit himself to a deposition or be paid if he is subpoenaed

F. Appealability of Discovery Orders

2. Can get appellate review of discovery rulings only if there is a magistrate

3. If judge ruled, Can’t be appealed(because it is NOT a final order) UNLESS:

a) Wait for final judgment and argue among other things that discover order was wrong (significant effect on outcome) ( very rarely granted

b) Sue trial court in appellate court and request order to change trial judge’s ruling ( very rare in federal system (Extraordinary writ – (Appeals Cts rarely agree to do this)

G. Objections

1. Can assert objections and state grounds for withholding info ( up to other side to move to compel

2. Certain objections not waived even if not made (i.e., competency or materiality in deposition)

3. Danger: if opposing party moves to compel (granted) ( may have to pay reasonable expenses and attorney’s fees

H. Protective Orders: Rule 26(c)

1. Rules

a) Motion must be made for protection

b) Must make good faith effort to confer and resolve dispute without involving court.

c) Must show good cause: necessary to prevent “annoyance, embarrassment, oppression, or undue burden or expense.”

2. Danger: If denied ( may have to pay opposing party reasonable expenses and attorney’s fees

3. Saves time from going through each document to decide what ACTUALLY is confidential.

4. Public access and 1st Amendment

Seattle Times v. Rhineheart (SCt): PO of papers of R’s religious group

a) Public access to ct. proceedings, but no tradition of access to discovery

b) No 1st Am. right (free speech) to publish info gained thru coercive asst. of state (preserves organization’s 1st Am. right of association)

5. Protection of discovery in one case being available in another case

Grove v. Everfresh (CB763): consumers (separate suit ag. same D) and coalition don’t get same access

6. Cf. Confidentiality agreements

a) Potential for future parallel lawsuits against D (cf. burden of reinventing wheel)

b) D can offer better settlement to compensate P for keeping info secret (P may not care if disclosed or not)

IX. Discovery Abuse and Sanctions

A. Cost-Benefit Analysis

1. Discovery can’t be used to impose costs/cause disruption

2. This is why there is a limit to the depositions/interrogatores 

3. Signature also helps by showing good faith

4. Abuse: cost of discovery > benefit to requesting party

a) If benefit of info > cost of formulating request, will request (efficiency)

b) No exercise of mutual restraint since cost of request < cost of response

5. Ideas to shift costs 

a) Make requesting party pay full cost of discovery (internalize where benefit < cost of discovery)

b) Only shift part of cost to requesting party where benefit < cost of discovery

c) Shift costs to equalize litigation costs and thereby produce better settlements (settlement depends on P’s cost-benefit analysis of case)

6. Problems

a) P attorneys might increase contingency requirements or bring fewer suits

b) Reasonable v. actual costs; difficulty of estimating cost

B. Ethical Standards: Rule 26(g)

1. Applies to written discovery: disclosures (Rule 26(g)(1)) and requests, responses, or objections (Rule 26(g)(2))

2. Signature certifies to best of knowledge, info, and belief, formed after reasonable inquiry:

a) Disclosure is complete and true

b) Request, response, or objection is

(1) Consistent w/rules and warranted by existing law or GF argument for extension, modification, or reversal or existing law

(2) No improper purpose (harass, delay, needless increase of costs)

(3) Not unreasonable or unduly burdensome or expensive

3. Can sanction party, attorney, or both

C. Failure to Make or Cooperate: Rule 37

(A) Motion to compel

(1) Evasive or incomplete = failure

(2) Expenses & Sanctions

(a) Granted (  reasonable expenses and attorney’s fees

(b) Denied ( can grant protective order = reasonable expenses/attorney’s fees

(B) Failure to comply with order 

b) Remedies  Rule 37
(1) Depos: contempt of court

(2) Other + can grant reasonable expenses/atty’s fees

(a) Matter/facts taken as true

(b) Refuse to allow party to support/oppose designated claims/defenses, or introduce designated matters in evidence

(c) Strike pleadings or parts thereof, stay action until obeyed, dismiss action or part thereof, or enter default judgment

(d) Contempt of court (except phy/mental exam ( A-C)

(C) Failure to disclose; false or misleading disclosure; refusal to admit

(D) Failure to attend depo or answer rogs or response to request for inspection

(G) Failure to participate in framing of discovery plan (meet & confer under Rule 26(f))

MOTION FOR SUMMARY JUDGMENT (Rule 56)

X. Rule 56(c) – A procedural device that provides for summary disposition of an action

A. SJ must be granted if

1. From the pleadings, affidavits, and discovery materials, it appears that there is 

a) “no genuine issue as to any material fact”, no contested factual issues; AND

b) the moving party is “entitled to a judgment as a matter of law” on those undisputed facts.

2. The sole function of a trial is to make determinations about disputes of material facts, SO after discovery if the parties agree on all the material facts, there is no point in having a trial

3. The court may not decide undisputed fact issues or weigh evidence on a MSJ; if there is a disputed material fact, the case must go to trial…if not, the case can be decided then and based on the matter of law.

B. Timing  Rule 56

(a)  Plaintiff: may move any time after 20 days from commencement of action, or any time after service of MSJ from opposing party  
(b)  Defendant: may move at any time

(c)  Service: Must be served at least 10 days before time fixed for hearing, but opposing party can serve opposing affidavits any day prior to hearing.

C. Miscellaneous

1. Partial SJ OK (i.e., SJ for liability ( trial on damages).  Rule 56(d)
a) (ie. No material fact in dispute of the issue of liability but leaves open the issue of damages)

2. Order Establishing Material Facts: If MSJ can’t be entirely granted, court may enter order determining that certain facts are established, and this order will govern further course of the action.  Rule 56(d)
3. Judges decide issues of law, juries decide issues of fact.

4. Ps can possibly, but rarely win a MSJ

5. The burden of persuasion at trial also determines the burden of persuasion on summary judgment. (Visser v. Packer)

6. Ways that the party moving for summary judgment can win on summary judgment (ways to satisfy Rule 56’s burden of production): 

1. Moving party can submit affirmative evidence that negates an essential element of the nonmoving party’s claim (show what the facts are)–wasn’t exposed to Celotex products

2. Moving party can show that the nonmoving party’s evidence is insufficient to establish an essential element of the nonmoving party’s claim (show that nonmoving party will not be able to carry the burden of production) – plaintiff can’t prove that he was exposed to Celotex products

7. Denial of SJ is generally not appealable.

D. Materials

1. Court will look behind the pleadings (piercing the pleading) and examine admissible, evidentiary material (affidavits, depo transcript, interrogatory answers, admissions, etc.) to see if there’s a genuine issue of fact

a) Even if it appears from the pleadings that the parties are in dispute, the motion may be granted if the movant can show that the disputed factual issues presented by the pleadings are illusory.

(1) How can this be shown?

(a) Affadavits: Rule 56(e)
(i) Recite only PERSONAL knowledge of facts (Visser)
(ii) State only matters admissible in Ct

(iii) Must show affiant is competent to testify on these matters

· If affidavits in bad faith or for delay, court may sanctions (fees) or hold in contempt party or atty.  Rule 56(g)
(b) Discovery Materials

(c) Movant bears burden of production of info that clearly establishes no factual dispute

(i) Party w/burden of production loses when there is no evidence

(ii) If, after discovery, moving party does not have any evidence to present on a material element of the claim, then there is no point to adjudicating the dispute.
(d) In situations where nonmoving party will bear burden of persuasion at trial, movant may be entitled to S-J by showing existing record contains no evidence that the other side will be able to prove an essential element of its case.

((Celotex v. Catrett: P claimed injury by D’s asbestos exposure.  D moved for S-J after discovery b/c said no evidence that D’s products caused injury.  P would have burden of persuasion of this at trial.  D did not produce any affidavits. Held: ** Where info derived through disc indicates that nonmoving party can’t prove an essential element(an element on which that party bears the burden of proof at trial) of her cause of action at trial – ie. There is an absence of evidence, there is no genuine issue of material fact, so moving party need not still come forward w/ evidence to show absence of genuine issue of material fact w/ respect to an issue on which the nonmoving party bears the burden of proof. Rather, the movant need only show that there is an absence of evidence to support the non-moving party’s case. 

E. Opposition

1. May also submit affidavits, depositions, etc.
2. Can’t rest on pleading; can’t just repeat denial

3. Must set forth specific facts showing that there IS a genuine issue of fact for a trial

4. Needn’t make ANY evidentiary showing UNLESS movant clearly demonstrates lack or triable issue of fact

5. Must construe motion most favorable to opposing party

F. Compared with other motions

1. Motion to dismiss and motion judgment on pleadings:  look only at face of pleading and test only its legal sufficiency.  MSJ looks at materials outside pleadings.

a) Note: If moving party files M/Dismiss or M/Judgment on pleadings with accompanying affidavits or other materials ( really making a MSJ.  Court may expressly treat such a motion as MSJ.

2. Motion for Judgment as Matter of Law

a) Timing:  MSJ before trial, JMOL at trial

b) No initial showing requirement for JMOL if moving party doesn’t have B/P

c) Standard of review same

d) MSJ traditionally more difficult to obtain, but changing.

G. Trend favoring use

1. Traditionally considered more difficult to obtain than JMOL (must be clearer that reasonable jury could only decide on way), but now courts are becoming more accepting

2. Can avoid unnecessary delay and expense of trial 

a) Criticism: denies right to jury trial

b) Rebuttal:  no right when there is no genuine dispute re facts

3. Important role b/c motion to dismiss seldom fulfills function of isolating factually insufficient claims/defenses due to advent of notice pleading (Celotex)

4. The Supreme Court Trilogy (early 1980s): expanded and encouraged use

a) Celotex Corp. v. Catrett: 1) RE Opposing party’s burden 2) interpreted as signal that S/J ought to be granted more readily
b) Anderson v. Liberty Lobby, Inc.: MSJ standard same as JMOL/MDV
c) Matsuhita Electrical Industrial Co., Ltd. V. Zenith Radio Corp.: more willing to assert MSJ in complex cases
Antitrust case.  D’s MSJ granted, b/c P’s theory re unfair competitive business practices highly implausible – i.e., predatory pricing, less powerful competitors can’t survive/drive people out of business ( monopoly ( increase prices even more ( unlikely to prove.

XI. Procedure

A. Review Depends on Burden of Proof at trial

1. Historically, invert B/P at trial.  But today, MSJ standard same as JMOL/MDV standard (Anderson v. Liberty Lobby, Inc.)

2. Assigning Burdens of P, P & P based on 1) whose interests we want to favor, who has superior access to the facts, and who is usually right (have the bills usually been paid or not?)

3. Burdens Defined

a) Burden of Pleading: party with burden of pleading an issue usually but not always has burden of proving that issue 

b) Burden of Production: to produce sufficient evidence at trial to send matter to jury (avoid opposing party’s motion for judgment as a matter of law)

c) Burden of Proof/Persuasion:  burden of persuading the fact finder of a material issue (in most civil trials ( preponderance of evidence standard)

(1) party w/affirmative of the issues

(2) party to whose case the fact in question is essential

(3) party w/peculiar means of knowing fact (access)

(4) party who has burden of pleading issue

4. Procedure

a) Pretrial

(1) MSJ ( show that opposing party won’t be able to satisfy burden of production at trial, such that movant would succeed on JMOL.

b) Trial

(1) P case ( Must meet burden of production ( present sufficient evidence of essential element of prima facie case to make it debatable – show that there is genuine issue of material fact (if not, D can move for JMOL)

(2) D case ( Must meet burden of production ( present sufficient evidence to rebut essential element of P’s case to make it debatable – show there is an absence of evidence to prove non-moving party’s case (if not, P can move for JMOL)

(3) If burdens of production are met, case goes to fact finder, who decides whether party with burden of proof has satisfied the standard.

B. Moving party’s burden ( Initial showing requirement to justify scrutiny of evidence

1. Moving party WITH burden of proof must show:
a) Affirmative evidence so strong that no reasonable jury could (disbelieve the evidence and) find for opposing party (won’t be able to satisfy burden of production at trial)

2. Moving party WITHOUT burden of proof must show:
a) Early View (Adickes)

(1) Same as moving party w/burden of proof ( that no reasonable jury could find for opposing party

Adickes v. S. H. Kress & Co.:  White school teacher sues for alleged custom of discrimination (§1983) and for conspiracy between D & police.  SCt denies D MSJ, b/c evidence did not establish absence of genuine issue (even though no opposing evidentiary material presented).

b) Current View (Celotex)

(1) Exact requirements of initial showing unclear

(a) White concur: Mere conclusory assertion insufficient (White concurring.  See also Brennan dissent: “such a ‘burden’ is no burden at all”)
(b) Majority: Initial responsibility of informing court of basis of motion, but unclear how much more than a conclusory assertion is required. (majority opinion)
(c) Brennan dissent: moving party should have to “make a prima facie showing that is entitled to SJ.”

(2) Method of making showing

(a) Affirmative evidence that negates essential element of opposing party’s case  Evidence so strong that if these were facts at end of trial, judge would take case away from jury (b/c no reasonable jury could find for opposing party?); OR
(b) Absence of evidence to support opposing party’s case 

(i) Opposing party, who bears B/P at trial, won’t be able to prove some indispensable element of claim (trial useless)

(ii) Criticism: opposing party might need more time to gather evidence

c) Note:  Easier for party without B/P at trial to win MSJ.

C. Opposing party’s burden

1. Initial showing NOT made

a) Theoretically, no burden to oppose.  But in practice, opposing party won’t know court’s attitude toward moving party’s showing, so will have to submit opposing evidence.

b) Attacking showing:  Opposing party can call court’s attention to other material in record that demonstrates genuine issue of fact

Ex.  Celotex:  P sues for husband’s death allegedly from exposure to asbestos that D manufactured.  Court on remand held MSJ shouldn’t be granted, b/c P was able to point to material that indicated that she would have witness – letter from official of former ER indicating co. records that P’s husband had been exposed to D’s products.

2. Initial showing made  Rule 56(e)
a) Opposing party must present evidentiary material (by affidavits or otherwise) setting forth specific facts that show existence of a genuine issue for trial.  Rule 56(e)  i.e., sufficient evidence to support jury verdict in his favor

(1) Can’t rest on pleadings ( merely repeating pleadings’ allegations or denials.

(2) If no response, SJ if appropriate will be entered against opposing party.  Rule 56(e).

b) When unable to provide affidavits (or responsive materials), court may order (upon showing) a continuance to allow info to be obtained or make other order “as is just.”  Rule 56(f)
(1) Rationale:  Don’t want to “railroad” opposing party by premature MSJ.

D. Other Review Considerations

1. All matters construed in light most favorable to opposing party.  Evidence that moving party is extremely likely to win at trial is not enough; there must be no way, legally speaking, that moving party can lose

2. Court may not “weigh” evidence

3. When party bears heightened B/P at trial, court should use that higher standard in reviewing MSJ.

a) Criticism:  Court can’t consider higher standard of proof w/o “weighing” evidence, which it isn’t supposed to do (Brennan dissent in Anderson where “clear and convincing” standard required)

4. Witness credibility ordinarily can’t be assess on SJ, b/c assessment is job of jury at trial

((Visser v Packer:  **D moved for SJ on ground that P’s discharge was not because of his age or pension.  **Held – S/J granted cause there was not ‘an iota’ of evidence that age or pension costs played a substantial, or any factor in D’s decision to fire P. P was fired for refusal to pledge loyalty to D – no illegal. **Witnesses permitted to testify only from their personal knowledge.

E. Anderson v. Cryovac – Grace MSJ

1. Before standard set by Supreme Court

2. Causation issue: If Schlichtmann hadn’t gotten Levin affidavit, may have been granted

3. There was a genuine issue of material fact – expert opinion

RIGHT TO A JURY TRIAL

XII. 7th Amendment

Preserves right to a jury trial (as it existed in England in 1791) in federal courts in all “suits at common law” where amount in controversy is greater than $20 case tried by jury won’t be retried except by CL standards. 

A. Application

1. Historical test: Right to jury trial exists if they had that right at common law in 1791.  

a) This test has very little use in a system where law and equity are merged.

2. General Prudential Rule:  Requires a jury trial whenever legal and equitable matters are presented in the same lawsuit. Two-prong test in Chauffuers (second prong given more importance and has always dominated
3. The distinction between law and equity only eliminated in 1938 with the adoption of the Federal Rules

4. May be a right to jury on only part of the issues.

5. Federal criminal and civil (Rule 38(a))

6. Federal v. state

a) 7th Amendment only applicable to federal courts

b) In diversity cases, use federal principles/law to determine whether party has right to jury trial (i.e., whether claim is legal or equitable)
c) There is no constitutional right to a trial by judge. Thus Congress can provide for a right to jury trial by statute.
d) Every state recognizes right to jury trial—most by Constitution, some by statute (up to each state b/c the 7th Amendment does not apply to the states—use historical test, but date used is when became part of the Union.
(1) In states admitted after 1791, would turn to English practice at time state founded/constitution adopted (Ex. Ca – 1850)l
7. Commonly thought that unlike judges, juries are pro-P in civil cases, and pro-D in criminal cases – contrary to the judge

8. Legal (right to jury) v. equitable (no right) claims (see below)

((Chauffers, Teamsters & Helpers v Terry: Case involving a “new” right. Held: **In determining whether a jury trial is required in the litigation of a statutory claim unknown at CL, the Supreme Court applies the general prudential rule AFTER it determines that the statute does not expressly allow a jury trial **Two-part test…1) what is the nature of the cause of action (issue) at hand, and what is issue’s analogous cause of action (best CL companion( if any)) in 1791?, was it dealt with in law or equity? – analogy to 1791, 2) examine the remedy sought and determine whether it is legal or equitable in nature. the remedy requested is used to break the impasse if can’t choose between analogies.(2nd part given more importance) Vetter says:  that issues are neither legal nor equitable; they may arise in both. It is pointless, irrelevant, backward, and profitless to ask what is the nature of the issue?

B. Must be demanded

4. Right to jury trial not granted; merely preserved by 7th Am. and Rule 38(a)
5. Any time after commencement of action and within 10 days after service of last pleading directed at that issue Rule 38(b)
C. Size

6. Traditionally twelve in federal courts, but breaking down

a) Federal civil and state:  not necessarily 12 (not required by Due Process)

(1) Rule 48:  6-12 for federal civil cases

(2) Supreme Court held that outcome of verdict unlikely to be affected substantially by number of jurors (at least 6 v. 12)

b) Federal criminal:  at least 6 (required by Due Process)

c) Seat more than number required in case some can’t continue serving (cf. alternates in most states 

7. Criticism

a) more variation in smaller juries; + accurate results in larger juries

b) less chance smaller jury represents broad section of community

8. States:  size varies from state to state

9. Unanimity: Verdict must be unanimous in federal court unless otherwise stipulated.  Rule 48  (cf. states – usually less than unanimous ok)

B. The Venire – jury panel upon which voir dire is conducted.

1. Eligibility to serve

a) May not be eligible if convicted felon, blind or deaf

b) Traditionally, doctors and lawyers not eligible.

c) Historically, women and minorities not eligible.

(1) Women could not vote; therefore couldn’t serve.

(a) As late as 1961 upheld statutes with restrictions on women’s participation

(b) Exception: Could only serve if submit statement re willingness (?)

(2) Race: 1875 Supreme Court held unconstitutional to exclude blacks (now indirect exclusion)

d) Systematic exclusion based on sex, race, religion, or national origin for venire is unconstitutional

(1) Violation of Equal Protection of prospective jurors (criminal)

(2) Violation of right to impartial jury of party requesting (civil)

2. Balanced pool 

a) Today, jury (and pool from which it is drawn) should be made up of reasonable cross-section of community – representation of general population

(1) Voter registration lists don’t produce representation of general population, but still used because jury must be impartial 

(2) Gilbert: Strict representation NOT required as long as selection not administered in discriminatory manner.

(3) No one entitled to jury composed any particular way – “blue ribbon” juries selected on basis of special intelligence or experience to handle complicated cases.  Gilbert

b) Jury must be impartial – this is a requirement constitutionally, unlike a) above.

(1) Impartiality v. Relativism:  What is a truly impartial jury?

c) Verdict as legislation and judgment.  Predispositions and prejudices.

d) Can challenge to array (whole group of prospective jurors) if show system regularly produces substantially non-representative panels/venires (not that single panel/venire is not cross-sectional)

C. Voir Dire – selection of jurors from venire by judge or lawyers (CA: by judge)

1. Two purposes of Voir Dire

a) To determine if there’s basis for challenge of cause

b) To allow lawyer to exercise preemptory challenges.

2. Dismissal for cause – juror unqualified to serve

a) Unlimited

b) Bias or connection to case

(1) Relationship to a party

(2) Familiarity with scene of crime or accident

(3) Fixed View

(4) Specialized knowledge re facts or case

c) If you don’t excuse a juror for cause when you should = cause for reversal

3. Peremptory challenges - disqualify juror w/o showing of cause – for no reason at all
a) Limited (usually by statute): federal (3), states (varies), CA (6)

b) Rationale?

(1) Juror may become angry with attorney (cure self-inflicted wounds)

(2) Shaping juror’s views and notion of case

c) Equal Protection

(1) Exclusion based on sex, race, or national origin unconstitutional

(a) Violation of Equal Protection (criminal)

(b) Violation of right to impartial jury (civil)

(2) Party can appeal for new trial if believe opposing attorney used peremptory challenges unconstitutionally, ie. In a discriminatory way

II. Common Law v. Equity Courts

B. When 7th Amendment passed (1791), cases were of 3 types:

1. Common Law

2. Equity – only if remedy at law inadequate

3. Admiralty

	Common Law
	Equity Courts

	Proceeded by way of writs – must proceed under writ specified.  Had to purchase writ on particular subject. If no writ covered your matter, couldn’t bring it in CL. If choose wrong one, case could be dismissed.  If denied relief, could appeal to chancellor

Ex.  CL cases re sale of land – D’s inadequate
	Developed to repair deficiencies of CL courts

Used when legal remedy under CL inadequate

(Ex. Injunctive relief)

	Right to jury trial
	No right to jury trial 

(could enpanel jury for advisory purposes, but not not bound by their decision)

	Oral testimony – parties not eligible to testify
	Written testimony – parties could be asked to answer

	Could give penalty – monetary/penal damages
	Injunctions - Would not enforce penalty

Sometimes, however, monetary damages are equitable – backpay/restitution – restoring person to what they should have been given initially


A. Distinction not clearly defined until 1938 when the FRCP was adopted and merged the two (               civil action (admiralty still separate)

B. Single Issue Cases

2 step-process to determine whether jury trial required or not: (when controversy re statutory law that didn’t exist in 1791)  General Prudential Rule used in Chaffeurs
4. Was the existing claim legal or equitable (as those terms were understood) in 1791 (when the 7th Amendment became effective)?

a) Curtis v. Loether (Fair Housing Act):  black woman sues white landlord.  D wants jury; P doesn’t.  

b) Tull v. U.S. (Clean Water Act):  SCt rules that D’s denial for jury trial was error.

(1) U.S. arg:  analogy to public nuisance act (no jury)

(2) D arg:  analogy to civil penalty suit debt (jury) v. govt’

5. What is remedy requested (legal v. equitable)? – this is the more important question.

d) Examples
(1) Monetary damages (legal)

(2) Injunctions (equitable)

(3) Declaratory judgment (either, depending on underlying issues of case)

(4) Shareholder derivative suit (either depending on corp’s own suit.  If legal, legal.  If equitable, equitable)

(5) Bankruptcy (equitable)

b) Terry:  Employees sue union reps for breach of duty of fair representation.
(1) P wants jury trial; D doesn’t
(2) P arg: similar to breach of K – risk of assumpsit (CL)

(3) Court can’t decide which analogy better, but decide there’s right to jury trial because remedy requested is legal (monetary)

C. Multi-Issue Cases

1. If a case presents both legal and equitable claims, court must normally try legal claims first. (Beacon Theatres v. Westover)

c) Beacon Theatres v. Westover: Fox there first, owns clearances; Beacon builds drive-in; Fox sues for declaratory judgement stating no antitrust violation & for injunction (equity) to prevent Beacon from filing antitrust suit; Beacon files antitrust (seeks treble $ damages – legal) compulsory counterclaim & demands jury trial.  Try legal claims first ( then judge can decide whatever injunctive relief appropriate.

d) Can grant interlocutory injunctive relief (i.e., TRO) if a party could suffer irreparable harm from delay in granting injunction (won’t bind jury or dispose formally of legal claims)

e) Rationale: If court allowed equitable claims to be tried first, w/o jury, this might effectively dispose of some of legal issues as well, thus precluding party's right of jury trial on legal claims.

Merger of law and equity now allows:

6. Depends on underlying substantive claim

7. C/L action to be met by equity defense: Exp: Fraud

a) CL suit to recover damages for breach of K under seal; defense is fraud which wasn’t recognized in 1791
b) Equity Ct would hear it and enjoin CL action

c) If D wins, permanently enjoined
d) If P wins, back to CL

(1) Since merger:

(a) No need for separate actions

(b) Judge would deny jury trial on fraud to duplicate 1791, b/c would’ve been decided 1st b4 legal claim

8. Historically equitable claim joined w/underlying legal claims – ie., shareholder actions, interpleader

a) Ex. Copyright infringement hypo.

(1) Could sue in CL to get compensatory and punitive Damages OR

(2) Could sue in equity to get injunctive relief.

(3) Up to P to decide which order to go in

(4) Right to jury trial depends on where P sues first (not D’s choice)

(5) Judgement in first case would have preclusive effect on other.

(6) 1st action would determine issue of infringement, not retired in 2d action
9. Suit in equity met by legal counterclaim

a) Allows party that would normally be D to anticipate the lawsuit and bring action of its own first as 

(1) Ex.  Beacon Theatres v. Westover:  Beacon could sue Fox for alleged violation of Sherman Antitrust Act, but instead writes letter to distributors.  Fox sues Beacon for declaratory judgment re rights of parties and injunctive relief enjoining Beacon’s harassment to avoid suit by Beacon for treble D’s.  Beacon brings counterclaim for treble D’s.  Beacon can argue that court should try its claim first (w/jury), so that jury would decide declaratory rights and have preclusive effect on Fox’s claim. S Ct says there’s a right to jury trial b/c task is to “enforce principles which determined law & equity” not replicate 1791 outcomes. Principle = Eq not act unless remedy @ law inadequate; FRCP merger made remedy at law no longer inadequate so rt to jury. Unlike what Beacon says, Vetter says to make like 1791, make jury P’s option

(2) Hypo: Insurance co issues life insurance policy and asks about person’s health, terminally ill guy lies, gets policy, and dies – Ins co says fraud, beneficiary says breach of K
(a) Eq Ct would entertain suit to cancel policy b/c of fraud

(b) Then beneficiary would bring counterclaim and say, now don’t need Eq., give me my jury

(c) Eq Ct could choose what to do

(i) if ins co rushes in so fast that beneficiary hasn’t had time to file in CL = dismiss Eq suit

(ii) if beneficiary delaying for tactical purposes (if Eq suit dismissed, b. would dismiss CL suit) = keep Eq suit

(iii) Eq Ct crowded, CL not = dismiss Eq suit

(iv) Insurance co. may not want to wait for beneficiary to sue in CL court (since jury trial), so brings suit in equity to avoid loss of defense of fraud?????

(v) ALWAYS do legal claim first?????

10. Look at issue in common ???  (11/17)

D. Problems

1. Hard to determine what took place in 1791

2. Actions today that didn’t exist in 1791

3. Sometimes more than 1 analogy fits

E. Enforcement of Principles that distinguish between C/L and equity pattern of results in 1791

Principle = Equity would not act unless remedy at law inadequate

TRIAL/POST-TRIAL MOTIONS

XIII. Motion for Judgment as a Matter of Law (Motion for directed verdict - M/DV)

A. Rule 50(a)

1. Granted “If during a trial by jury, a party has been fully heard with respect to an issue and there is no legally sufficient evidentiary basis for a reasonable jury to have found for that party with respect to that issue…”  Rule 50(a)(1)
2. Combining two previous motions into one.

a) Motion for directed verdict - Takes case away from jury before verdict is rendered

b) Motion for judgment not withstanding the verdict – decides case even after the jury has rendered a verdict – overturning jury’s verdict
(1) 7th amendment – no ruling of a case after jury has rendered judgment…so ‘Motion for judgment not withstanding the verdict’ is unconstitutional.

3. Either party may move for JMOL (in states called motion for directed verdict) ( takes case away from jury, and determines outcome as a matter of law

4. Made when opposing party has been fully heard with respect to the issue at question (D may move at close of P’s case; either party may move after D’s case). Rule 50(a)(2)

a) Motion must be made before case is submitted to jury.
(1) Motion for directed verdict does two things.

(a) Alerts the other party (usually P) to possible weaknesses in its case.

(b) Gets around holding in reexamination clause (7th Amendment) precluding any judgment contrary to the judges ruling. 

5. Judge should look at all of the evidence in light and with all reasonable inferences most favorable to the party opposed to the motion.

6. Court may not weigh evidence—just must determine whether genuine  issue.

7. There must be a conflict in substantial evidence to create a jury question

a) If moving party has the burden of proof, then judgment as matter of law appropriate only if evidence favoring the moving party is of such compelling strength that no reasonable jury . . 

b) If moving party does not have the burden of proof, only granted where opposing party has no evidence.
8. More difficult for P to get since has burden of proof

((PA Railroad v. Chamberlain: Held: **When the evidence tends equally to sustain either of two inconsistent propositions, neither of them can be said to have established by legitimate proof.  **A verdict in favor of the party bound to maintain one of those propositions against the other is necessarily wrong, and where the evidence is so overwhelmingly on one side as to leave no room to doubt what the fact is, the court should give a peremptory instruction to the jury. FURTHER NOTES: **There must be substantial evidence on both sides to create a jury question since it’s the function of the jury to weigh conflicting evidence and determine credibility of witnesses.**Motion for D/V or NOV should be based on ALL the evidence, even disputed evidence in D’s favor. VETTER SAYS: * Up to jury to resolve any conflict of testimony there may be. In this case there is no conflict of testimony * Nowadays would come out the other way, but lets us see an instance where case is taken away from jury

B. Standard

1. Standard for granting this motion is same as that of its pre-verdict counterpart (JMOL) – legal sufficiency standard

2. Judge may take ruling away from jury (and grant motion) when there is no issue of fact but only an issue of law where no reasonable jury could arrive at verdict for one party or another

a) If reasonable people could disagree ( goes to jury

b) If reasonable people couldn’t disagree ( doesn’t go to jury 

3. Standard same as MSJ (depends on B/P)

C. Postponing the Ruling 

1. Whenever M/JMOL not granted, judge is considered to have reserved the ruling until after jury’s verdict  Rule 50(b)
a) Constitutional justification: Redman (SCt. 1935) proper to reserve a ruling on motion for directed verdict until after the jury decision and then rule on the motion so reserved - overruling Slocum which held 7th Amendment forbade judge to enter judgment contrary to jury verdict. ( gets around reexamination rule
b) Alerts parties to possible weaknesses in their case and gives them opportunity to repair evidentiary deficiencies/omissions before case is submitted to jury

2. Incentive for postponing ruling
a) Jury may agree with the position the judge would have taken anyway( jury verdict harder to overturn on appeal

b) Judge may be wrong ( If grants JMOL and reversed on appeal, will be necessary to hold a second trial, whereas appellate court could reinstate jury verdict if it reverses post-verdict decision to grant JMOL
XIV. Renewed Motion for JMOL(JNOV)  Rule 50(b) 
A. Rule 50(b)

1. If original M/JMOL denied, & case went to jury, movant can renew JMOL(JNOV) or request new trial

a) JNOV is a traditional device for nullifying jury verdict that is not supported by evidence

b) Post-verdict motion for JMOL can be joined with motion for new trial.

2. Standard same as M/JMOL ( granted if there is no substantial evidence to support the decision of the jury.

3. May not be entered by court on its own motion

4. Timing: must file no later than 10 days after entry of judgment (or may alternatively request new trial or join a motion for new trial under Rule 59)  Rule 50(b)
5. Party can’t make renewed motion unless she initially moved for JMOL at close of all evidence  Rule 50(b)
B. Ruling on Renewed Motion 

(1)  If verdict returned (
(a) allow judgment to stand, or

(b) order new trial, or

(c) direct entry of JMOL (reverse)

(2) If no verdict returned (
(a)  order new trial, or

(b)  direct entry of JMOL.

If JMOL granted ( Trial judge should nevertheless rule in the alternative on the motion for new trial (if joined) & specify reasons for granting/denying  Rule 50(c) .  That way, if there is an appeal, the appellate court will have full knowledge of the trial judge’s decision.

If JMOL denied (
a) If JML denied, movant has 10 days after entry of judment to renew it or request new trial

b) If moving party appeals, (can appeal from the judgment as entered but denial of the motion is unappealable), responding party seeking to preserve verdict should assert in the alternative any grounds he may have for a new trial in case the appellate court reverses judgment. .  Otherwise, the issues may not be preserved for consideration by the appellate court, which (Neely v. Martin K. Eby Construction)

((Lind v. Schenley: Held – Since the subject matter of the case was simple and easily understandable by an intelligent jury, the trial court simply substituted its judgment for that of the jury on this issue, and by granting a motion for a new trial, abused its legal discretion.

XV.  Motion for New Trial  Rule 59
A. Grounds for new trial (jury trials)

1. Jury: May be granted to all or any of the parties on all or part of the issues for any reason at common law Rule 59(a)
2. Examples of such Reasons ( Defect must be prejudicial (material error v. harmless error)

a) Damages excessive or inadequate (Conditional new trial)
(1) Remittitur (when excessive): Order granting new trial, unless P consents to reduction of D award

(2) Additur (when inadequate – not allowed in fed. court): Order granting new trial unless D consents to an increase in D award. (unconstitutional in Federal courts b/c inconsistent with 7th Amendment) 

b) Verdict was Contrary to great weight of evidence (judge disagrees with verdict)( judge can weigh evidence, assess witness credibility, etc.
(1) usually when so against the weight of the evidence that it “shocks the conscience of the court” (but still not so one-sided as to allow judgment as a matter of law)

(2) JMOL standard (narrow view)

(3) Thirteenth judge standard (extreme view of judge’s discretion)

(4) Majority rule: “shocks the conscience” (miscarriage of justice)

(a) But still, if evidence not so one-sided to warrant M/JMOL ( can’t grant new trial

c) Mistake or misconduct by jury – not that they came to wrong conclusion but came about it the wrong way

(1) inappropriate method – flipped coin to decide
(2) compromised verdict

(3) Admissible: why jury got it wrong (e.g., Public info they relied on)

(4) Inadmissible: what went on in juror’s heads (e.g., Juror affidavit)

d) Lawyer’s misconduct: 
(1) If Serious – mistrial (grant new trial if improper influence was too great to be healed)

(2) Not Serious – instruct jury to disregard it
e) Judge’s error 
(1) Mistaken jury instruction
(2) Admission/Exclusion of evidence (serious)

(3) The standard of review used by an appellate court to pass on the legality of a trial judge’s decision to order a new trial is abuse of discretion.
f) Newly discovered evidence – material and in existence when trial took place (unless results from failure of counsel) ( disfavored
B. Grounds for new trial (non-jury trials)

1. Court may open judgment, take additional testimony, amend/make new findings of fact and conclusions of law, and direct entry of new judgment for any reason in equity

2. Grounds (FEE): Newly discovered evidence; court’s erroneous finding of fact; trial conduct errors (e.g., on exclusion or admission of evidence)

C. Procedural

1. Timeliness: No later than 10 days after entry of judgment  Rule 59(b)
2. Court may order on its own motion (subject to timeline req., notice & specifying grounds)  Rule 59(d)
3. May grant whole new trial or partial ones

D. Appellate Review

1. Order denying M/NT immediately appealable ( 

a) Jury trial: denial may be reversed if there is substantial evidence that denial was “abuse of discretion.” (matter of law)

b) Non-jury trial: denial may be reversed if judge made “clearly erroneous” finding of fact

2. Order granting M/NT is not immediately appealable(not a final judgment) ( retrial

a) If party that prevailed first time loses on re-trial, may argue on appeal that order for new trial was wrong and so should go with first verdict(chances of prevailing low)

b) Appellate court can reinstate verdict but rare

3. Reversals of new trial orders rare (deference to trial judge)

((Lind v. Schenley: Held – Since the subject matter of the case was simple and easily understandable by an intelligent jury, the trial court simply substituted its judgment for that of the jury on this issue, and by granting a motion for a new trial, abused its legal discretion.
PRECLUSION – a defense, prevents litigation of same issues and claims between same parties

XVI. Introduction

I. Two main categories (could be one, the other, or both)
1. Claim preclusion - Res Judicata ( 

a) a judgment that is 1)valid, 2)final, & 3)rendered on the merits constitutes an absolute bar to a subsequent action between the 4)same parties, or those in privity w/them, upon the 5)same claim.
(1) Binds parties not only to issues actually litigated and determined in the first suit, but also those issues that could have been but were not actually raised and decided in 1st 

2. Issue Preclusion - Collateral Estoppel ( 

a) looks at individual issues, regardless of the claim

(1) The essential difference between res judicata and collateral estoppel is that collateral estoppel comes into play if the subsequent action involves a different claim that raises issues(either legal or factual) litigated in the prior action.
A. Nonparties

1. Generally not bound

2. Rationale: Violates due process (right to defend), prevent possibility of collusion, Highly prize autonomy
B. Rationale behind the Doctrine of Preclusion:
1. Ensure absolute Finality – Policy of Finality – the notion that litigation must come to an end

2. Promote judicial efficiency: Economy of Litigation - avoid time/expense of multiple litigation on same matter

3. Prevent harassment with multiple suits on same claim

4. Prevent possibility of inconsistent results
a) Reasons 2 & 4 above were also the rationale behind joinder, interpleader, intervenor – here also

J. Interjurisdictional effect

1. Every court in U.S. shall give full faith and credit to rulings of state courts or courts of different jurisdictions.

2. State (Art. IV, § 1 of Constitution); Federal (28 USC § 1738)

K. Definitions

1. Merger/Bar: When P prevails (merger) or P lost (bar) on given judgment, 2d suit precluded

2. Stare Decisis: Like cases (as to same matters of law) in single jurisdiction should be decided alike (Not bound by lower court; wouldn’t defer if disagree with lower court).

a) Compare SD with Res Judicata: SD binds everyone, RJ only binds same parties/privies; SD covers legal questions, RJ covers legal theories and facts; RJ, final judgment almost always left untouched, SD, precedent may be overruled.

3. Double Jeopardy: Forbids prosecution from renewing the same charges in a second proceeding no matter how the case was handled in the original court

4. “Law of the Case”: = once a legal point/issue is decided in a case, it will govern throughout the remainder of that same case at the same or lower levels of the judiciary (exception is when lower court made a mistake in interpreting the law)  (Issues, once decided in a case, that recur in later stages of the same case, are not to be redetermined.)

5. Comity:  Ordinarily the first court acquiring jurisdiction of a controversy should be allowed to proceed with it w/o interference from other courts under suits subsequently instituted.

6. What constitutes same claim or cause of action?

a) No fully satisfactory answer

b) What might’ve been litigates as well as what actually was
c) Same transaction: Related in time, space, origin, or motive, convenient trial unit, etc ← VAGUE

d) If uncertain, be conservative and JOIN claims
II. Claim Preclusion (Res Judicata)

L. Prevents relitigation or splitting of claims or C/A

1. Once a 1) final judgment 2) on the merits has been rendered on a particular claim or c/a, claimant cannot relitigate 3) the same claim or c/a in a subsequent suit with 4) the same parties.

a) Judgment for P (P won)( merger of the claim in the judgment 

b) Judgment for D (P lost)( bar against P’s suing again on the same claim

2. Sometimes prevents litigation of additional claims relating to original cause of action, sometimes not.

3. Claim preclusion acts as joinder device: Coercive device to bring about unification of closely related claims b/c of efficiency and risk of inconsistent results

4. Preclusion even if think of additional claims for recovery, new evidence, etc
5. P need not join all the claims he has…rule says you CAN but not obliged to…subject to the doctrine of claim preclusion.  It’s unclear what must be joined and what don’t

6. Merger: precludes a party who should have, but did not, raise a claim or issue related to that claim in the former lawsuit from doing so in subsequent law suit.
a) Party attempting to relitigate lost first action. All claims based on same cause of action merged if P wins.

(1) P sues D for $1000, gets only $500 – cannot sue again for remaining $500

7. Bar: precludes a party who has litigated and lost from trying again. 

a) Party attempting to relitigate won first action. All claims based on same cause of action barred if P loses

(1) same suit as above, but D found not liable.  P barred from making same claim in 2d suit

8. NO claim preclusion if parties different

9. Nonparties to suit generally are not bound to judgment

10. Don’t SPLIT cause of action

a) if you do split, res judicata bars action #2

b) Three types of claims splitting

(1) Different Legal theory of recovery in the 1st and 2nd lawsuits based on essentiallythe same factual pattern

(a) Exp: breach of K casue of action in 1st lawsuit & claim of discrimination in the 2nd.

(2) Injuries – attempting to recover for separate injuries arising from same facual pattern.

(a) Suing for injury to person in 1st and injury to car in 2nd
(3) Remedies – seeks one type of relief (injunctive relief) in 1st and another type (damages) in 2nd.

c) Most states apply preclusion in the above cases, because P split cause of action

M. CA says:
1.  2 different causes of action (wasteful) – relies on CL pleading where claims could’ve been brought under different writs.

2. CA hold narrow view of claim preclusion

a) CA would allow a P to bring two different suits in which once claim was re personal injuries, and the other re car damage – Res Judicata would not apply

N. Vetter Says

1. Take the conservative view – if there is not a good reason to NOT join claims – join them

a) “Do your research” when trying to figure out whether or not to join them

O. Rationale behind claim preclusion

11. Litigants should be compelled to litigate their entire claim their first time in court to promote judicial efficiency, prevention of vexation of D’s, and consistency

12. Effect: Forecloses matters never litigated b/c they weren’t raised in first litigation

P. Requirements

13. Who: Same parties or privies? 

a) nonparties not bound

b) ex. of privies trustee/beneficiary, guardian/ward, decedent/successors in interest, etc.

14. Same claim or C/A?
b) Modern/transactional test (RS): from same transaction or series of transactions (vague).  

(1) Factors to consider (RS 2d of Judgments § 24):

(a) Related in time, space, origin, or motivation

(b) Pragmatic consideration: convenient trial unit?

(c) Business usage and expectations (“factually related”)

(2) Includes those that could have been raised and those that were raised (cf. issue preclusion only precludes issues actually litigated)

(a) P: legal theories, full scope of D’s, other remedies

(b) D: any claim D was statutorily required to assert (e.g., compulsory counterclaim)

c) Other Tests

(1) “Same evidence” test

(2) “Rights” test: same primary right and duty (traditional and narrowest)

15. Final judgment?

a) Whether judgment on appeal is final is determined by law of the state where the judgment was rendered

b) Modifiable judgments (e.g., alimony, child custody) are res judicata until modified

c) Conflicting judgments: the last in time controls

d) partial SJ or even verdict in favor of one party is not judgment until the final judgment has been entered 
e) when there is an appeal, the rule is that the appeal does not suspend the finality of the judgment, although a court considering claim preclusion may be reluctant to impose if pending appeal.

16. On the merits/dismissal for party misbehavior (sanction)?

a) Actually litigated and determined on merits – ct has ruled whether P has est his claim or not.

(1) e.g., jury verdict, MSJ, JMOL, judgment on the pleadings, nonsuit, D/V, etc.)

(2) Dismissal w/prejudice including 12(b)(6) dismissal, failure to prosecute/comply with court order (Rule 41b), etc.

(3) Settlements generally = on the merits
b) Dismissal not on merits (e.g., lack of jurisdiction, inability to join indispensable party) does not bar subsequent action  Rule 41(b)
17. Valid: usually valid unless…
a) clearly lacked subject matter jurisdiction,

d) Notice (to D) defective (failed to conform to due process requirement), OR

b) lack of territorial jurisdiction over parties

c) Note: If validity litigated in original action, that determination is usually res judicata

Q. Defenses and Counterclaims

18. Effect of compulsory counterclaim statutes and rules:  D must set up any counterclaim she has against P that arises from same transaction as P’s claim.  If fails to do so, she is barred from later asserting it, either as a defense or as a basis for relief in an independent action  Rule 13(a)
19. Where no compulsory counterclaim involved: Claim preclusion does not apply (although issue preclusion may) 

R. Same Claim

1. Traditional test: “same primary right”, “same evidence”, “same conduct,”, or “common core of operative facts” (Frier) (but does anyone one really know what primary rights (like trespass) are these days?  not really
((Frier v City of Vandalia. Definition of ‘same claim’ Held: **Causes of action are identical where the evidence necessary to sustain a 2nd verdict would sustain the 1st, **i.e., where the causes of action are based upon a common core of operative facts. **P attacked the same primary right/operative facts/same conduct in all of his suits. **Same operative core of facts = those facts necessary to sustain the casue of action, ie. the evidence
2. Modern Test: “same transaction”

S. Res judicata applied in Frier to situation involving actual assertion of a claim in prior lawsuit, and attempt to reassert same in later suit.  Res judicata can also be applied in a situation where later lawsuit involves a compulsory ctrclaim that wan’t asserted in prior action. (“unasserted compulsory ctrclaim”)In this sense, res judicata acts as compulsory joinder device.  Normally res judicata is not needed to bar assertion of such claims because 13(a) provides that comp. Ctrclaims are ‘lost if not raised at proper time’. But Rule 13(a) only applies when D has entered a pleading as defined in Rule 7(a) (eg an answer). 

((Martino v McDonald’s System:  Since 13(a) can only apply if D entered pleading in 1st suit, P’s unasserted compulsory ctr claim is precluded not by 13(a), but by claim preclusion,  **Although there is a different claim or ‘cause of action’ in 2nd lawsuit – and res judicata does not preclude litigation of a DIFFERENT claim against the same party, both precedent and policy require that res judicata bars a ctrclaim when relief sought would nullify rights/change the outcome established in prior action. **Rationale – Judicial economy, preserves integrity of judgments, prevents inconsistent judicial rulings, protects those who rely on them. Vetter says: D in action #1 should have asserted this as a counter claim. But there was no answer by D, and so 13a doesn’t apply, but since it is the same T/O, res judicata barrs it. If no pleading, there need be no counterclaim, and so 13a doesn’t apply. Ct says it should have been asserted, if not as Ctrclaim, then at elast as a defense…Since it wasn’t asserted as a defense, it can’t be asserted as a claim because it’s all a part of the same T/O – the lease relationship
T. Same Parties or Their Privies 

1. both res judicata and collateral estoppel apply if both actions involve the same parties or their privies (Searle Bros.) 
a) as time goes on, notion of privity has gotten more clouded

b) Some say that if you COULD have intervened in first action, yet didn’t, then you are bound by the prior judgment

c) But there’s pressure on the notion that you can’t bind people to an outcome of a case to which they were not party or privy – can’t extend judgment to those who didn’t participate in litigation
2. basically relates to ‘one whose legal interest was adequately represented in the prior action’

((Searle Bros. v. Searle: Privity. Held: **For res judicata to apply, both suits must involve the same parties or their privies and also the same cause of action.  **Collateral estoppel arises from a different casue of action and prevents parties or their privies from relitigating facts and issues in the 2nd suit that were fully litigated in the 1st. **Privity relates to one whose interest has been legally represented at the time.  This includes a mutual or successive relationship to rights in property.**In this case, Ps assert their own independent and separate partnership interest.  The property interest arose before the commencement of the 1st action, not subsequent thereto, so that Ps can’t be regarded as in privity and subject to the judgment rendered therein. Co-owners is directly opposite to successive interests.

III. Issue Preclusion (collateral Estoppel)

U. Prevents relitigation of issues entirely

1. Prevents litigation of issues already litigated and determined, not what might’ve been (different than CP)
2. General formula: 1) an issue of fact or law, 2)is actually litigated(presented to a judge/jury) in a prior action and determined(considered by a judge/jury), by 3)a valid and final judgment, and 4) the determination is essential to the judgment in the prior action, the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim.

a) Can be a different claim in the 2nd suit, but with at least one identical issue.

3. Nonparty can be bound by issue preclusion if controlled earlier action

e) Montana v. U.S.: Contractor (performing for fed govt) sues Montana.  Montana then sues U.S. (U.S. not formally part of first action, but controlled litigation).

4. Issue preclusion exists if issue was already litigated, and determined and was essential to the judgment if A could have brought up issue and didn’t. 

5. Criminal cases

f) If D wins(acquitted) ( not precluded…can relitigate in civil b/c diff standards of proof. (ex. O.J. Simpson)

g) If D loses(convicted) ( precluded…can’t relitigate in criminal

6. Hard to tell in general jury verdicts

a) Doesn’t show what decisive issue was

b) i.e.-car accident: jury says D not liable; doesn’t sat if b/c D not negligent or if P contributed

((Illinois Central Gulf Railroad v. Parks. Issue ‘actually litigated’ and ‘determined’. Ruling: On D’s SJ motion, tr ct held that P’s action was not barrd by res udicata nor was P precluded  by collateral estoppel on the issue of contributory negligence. Reasoning: **Res judicata does not apply to a diff cause of action (claim for wife’s injuries in 1st and claim for his own in 2nd) **Collateral estoppel applies to a diff cause of action when facts or issues already litigated are raised. **Since it is impossible to know whether the jury’s general verdict in D’s favor in 1st was based on a finding that P sustained no damages or that P was contributorily negligent, it can’t be said that the latter issue was actually litigated and determined by the jury. Both common issues were litigated, but we don’t know which of them was determined because all we have to work with was a general verdict of the jury – no explanation as to D’s negligence, P’s possible contributory negligence – just a straight guilty/not guilty verdict. So no preclusion. Hard to tell in general jury verdicts

((Gargallo: Case dismissed, but merits of P’s claim were not. D brings lawsuit in Fed Ct that is just the same as ctrclaim filed in state ct. 2 note-worthy features of this situation: 1) merit of security acts claim not litigated in action 1 – case dismissed by sanctions for failure to comply w/discovery order. 2) state ct lacked subject matter jur. over customers’ claim…this never brought up in the first case.**The dismissal on failure to comply w/disc orders is not very effective. **P can re-file its claim, and re-serve and is back in the game again – dismissal had no real effect.  **To make effective the court’s initial order to require cooperation of adversary’s disc request, dismissal precludes him from filing action all over again.  However, State Ct. (in which first case was tried) lacked subject matter jur.  ** Gargallo profits from his own wrongdoing and proceeds in Fed. Ct.
V. Same Parties (Direct Estoppel) (mutual estoppel)

7. Requirements

c) Same issue

d) Actually litigated – presented to a judge or jury

(1) The issue of fact must have been a subject to adversary presentation and consequent judgment

(1) Can include: trial, 12(b)(6), MSJ, JMOL, etc (RS 2d of Judgments § 27)

(2) Exceptions: If a default of consent judgment or default (no adversary presentation) ( no issue preclusion 

e) Actually determined – considered by a judge or jury(valid and final judgment)

f) Essential to judgment

(2) Judgment must depend on the issue of fact decided.

(3) Would the prior judgment have been reached w/o determining the issue?

3. Loser in first action may relitigate issue in his new claim only if:

a) Stakes in second case much larger;

b) Burden of proof in second case is lower (e.g., criminal ( civil case)

c) Issue arises in substantially different context; OR

d) Some other compelling reason

W. Different parties (Collateral Estoppel) –(non-mutual esptoppel) 

2. Requirements (same as for Direct Estoppel)

a) Same issue

b) Actually litigated – presented to a judge or jury

(1) The issue of fact must have been a subject to adversary presentation and consequent judgment

(1) Can include: trial, 12(b)(6), MSJ, JMOL, etc (RS 2d of Judgments § 27)

(2) Exceptions: If a default of consent judgment or default (no adversary presentation) ( no issue preclusion 

c) Actually determined – considered by a judge or jury(valid and final judgment)

d) Essential to judgment

(2) Judgment must depend on the issue of fact decided.

(3) Would the prior judgment have been reached w/o determining the issue?

3. Common law mutuality rule

a) Issue Preclusion traditionally existed only between same parties (#1 A v. B, #2 A v. B) (direct estoppel)

(1) Doctrine of Mutuality of estoppel (old rule): prevented a stranger(nonparty) to the prior action from precluding a party from relitigating an issue the latter has litgated and lost – non party couldn’t benefit from an action if he wasn’t bound by it. Rationale: since the nonparty would not have been bound by the issue had it been decided the other way (because fairness and due process require that the nonparty have his day in ct), it would be unfair to allow him to use collateral estoppel in his favor based on prior action

b) Recently mutuality requirement has been relaxed, only necessary that party bound by action #1 was party to #1 (#1 A v. B, #2 C v. B)

(1) Thus, the old rule of doctrine of mutuality of estoppel has been abandoned by nearly all courts and replaced by nonmutual collateral estoppel( “stranger” to first action now can take advantage of common litigant’s loss in earlier action

(a) Driver #1 sues Driver #2 and wins, establishes negligence of D#2

(b) Passenger sues D#2, negligence already established

(c) Widely accepted that giving up mutuality good, b/c ↑ efficiency/ consistency
(d) So now, we also have nonmutual estoppel – collateral estoppel

(e) Effect: encourages more litigation, b/c less incentive to join parties and more incentive not to litigate in first suit & hope D will lose (“wait and see” attitude)

c) So now we have Defensive and offensive use of nonmutual collateral estoppel.

4. Offensive v. defensive collateral estoppel (Parklane)
a) Offensive:  Nonparty (stranger P) v. party who lost in first suit (loser) 

(1) P in 2nd action (who was not party in 1st action against the D) attempts to prevent her D from raising an issue the latter has litgated and lost against someone else in 1st action)

(2) same D in both? 

(3) Preclusion used as a sword

(4) P#2 wants to use outcome of #1 – P asserts it

(a) Rationale behind offensive use – avoids inconsistent judicial rulings. However, it increases litigation because it gives nonparty P incentive to take a “wait and see” attitude in hope tha tD will lose 1st action.  Thus, little incentive for nonparty to join 1st action.

b) Defensive: Party who lost in first suit (loser) v. nonparty (stranger D) 

(1) D in 2nd action (who wasn’t party in 1st action against P) attempts to prevent his P from raising an issue the latter has litigated and lost against someone else in a prior action.

(2) Non party (stranger D) can use collateral estoppel defenseively to bar A’s lawsuit

(3) same P in both? 

(4) Preclusion used as a shield

(5) D#2 wants to use outcome of #1…D asserts it

(a) Rationale behind defensive use – promotes judicial economy by preventing a P from relitigating identical issues by merely “switching adversaries”

c) A wins action 1 (A v B)( no preclusion for A in action 2 (A v C)

(1) C can’t be precluded from bringing that issue up again, because he wasn’t a party to the 1st suit…he CAN bring up issues already litigated.

(2) Must relitigate all issues to be fair to C…can’t just point to your 1st win

(3) Doctrine of Preclusion, in this case, operates against A on behalf of C

(4) Issues CAN be brought again by future parties – no preclusion of issues

d) A loses action 1 (A v B)( preclusion against A in action 2 (A v C)

(1) Issue cannot be brought up again by him in future suits vs. anyone

e) Basically, if someone loses  in 1st suit, precluded on the same issues in future suits

f) If someone wins in 1st suit, no preclusion on same issues in future cases – must relitigate

g) If common party wins in #1, no preclusion – only if he loses

(1)  Old ♀ opens joint bank account w/ ♂ friend, she dies.  Relative sues ♂, ♂ says $ was a gift and wins

(2) Relative sues Bank of America, BA says already litigated that it was a gift, but BA NOT party to #1 so no preclusion (mutuality required)

(3) If ♂ won #1, another relative could sue and issue would have to be relitigated!!!!

5. Defensive Use - Case-by-case determination, but courts more willing to allow “defensive” use
6. Offensive Use - Factors to consider in allowing offensive use (stranger P) ( Doctrine of non mutuality qualified: 

a) Main question is whether D (losing party in earlier case) had Full and fair opportunity to litigate in earlier action? If party (loser) had full & fair opportunity to litigate ( preclusion (Parklane)
(1) Foreseeability of future suits during #1 - if not foreseeable ( no preclusion

(2) Procedural disadvantage ( if deprived in first action ( no preclusion

(3) Forum was inconvenient for A ( no preclusion
(4) “Wait and see” - P had opportunity to join 1st action, but didn’t intervene ( no preclusion (Parklane)
(a) Creates the wrong incentive - Incentive to litigate

(b) A v B. C COULD join, but doesn’t. C may be inclined NOT to join, because w/o mutuality, it’s to C’s advantage not to litigate 1st   because

(c) because if A wins, C is not bound. If A loses, C leaps out from behind the weeds and claims non-mutual preclusion.  

(5) What’s at stake? grossly disproportionate?(#1↓, #2↑) D doesn’t appeal b/c nominal at stake in #1

(6) Compromise verdicts

(7) Inconsistent prior results - Prior decisions differ [#1 for P, #2 for D … (same D, new Ps)]

(a) Action 1 in favor of A

(b) Action 2 comes out the other way

(c) Now we have action 3…common issues decided in diff ways in two cases.

((Parklane v. Shore: Held -**General rule - Judge shouldn’t allow the use of offensive nonmutual collateral estoppel where 1) P could easily have joined in earlier action or 2) the application of collateral estoppel would be unfair to D because a) he had little incentive to defend the earlier action vigorously (due to small or nominal damages involved in that action) or b) because the second action affords the D procedural opportunities unavail. in 1st action that could readily cause a diff result.  **In this case, since P could NOT have joined earlier action and since estoppel would NOT be unfair to D, they can be estopped - the party who has had issues of fact adjudicated adversely to it in an equitable action can be collaterally estopped from relitigating the same issues before a jury in a subsequent legal action brought against it by a new party—case-by-case analysis 

Need not have ALL questions of law in common: Ex.  Mosley v. GM: 10 black workers sue ER for racial discrimination ( joinder allowed.





Joinder of Parties





* Rule 14: impleader (3rd-party CP)


* Rule 19(a): necessary parties 


* Rule 19(b): indispensable parties


* Rule 20: permissive joinder


* Rule 21: mis- & nonjoinder


* Rule 22: interpleader


* Rule 23: class actions


* Rule 24: intervention





Joinder of Claims





*  Rule 8:  defines claim


*  Rule 13(a): counterclaims


*  Rule 13(g): cross-claim


*  Rule 18(a):  joinder of   


    additional claims





Subject Matter Jurisdiction


Federal Courts have limited jurisdiction, they can only hear following cases if there is:


Diversity (All Ds must be of diff states than all Ps or a dispute between 2 states) + amt in controversy over $75K


Federal question or statute


Admiralty or maritime claim





Traditional Discovery Devices





Interrogatories


Request for Production or Inspection


Deposition


Physical or mental exam


Request for admission





Hypo: Doolittle v. Turow





Memo: privilege waived b/c gave to friend


1L diary & interview notes: not privileged


Reinterview notes (before suit): can say done in anticip. of litigation (W-P)


Reinterview notes (after suit): privileged b/c done at request of attorney (W-P)
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