Civil Procedure – Prof. Vetter
Pleading – basic pleadings allowed under Rule 7(a) are 

· complaints

· answers (which can include counterclaims & cross-claims)

· replies (to counter-claims)

· answers to cross-claims

· 3rd party complaints

· 3rd party answers

I. Complaint 

A. initial pleading filed in any civil action

B. contains basic allegations: π’s reason for complaining about Δ, basis for jurisdiction, and relief or response that π seeks from ct

C. Rule 8(a): a complaint (claim for relief) must contain:

1. a statement showing the ct that it has jurisdiction over the subject matter of the complaint & persons involved; basis of Federal Claim (when it comes under federal jurisdiction): FORM 2

a) diversity of citizenship must be complete (all parties on one side must be from different state than those on the other)

b) amount in question must be > $50,000

c) if plaintiff is a corporation, it is necessary to allege state of incorporation

d) existence of Federal question (under Federal statutes)

i) arises under constitution

ii) violates specific Federal law

iii) admiralty or maritime jurisdiction

2. a short and plain statement of the claim, showing that the π is entitled to relief

3. a demand for judgment/prayer for relief (may be demanded in the alternative)

4. Conley v. Gibson: short & plain statement requires only that π give Δ “fair notice” of what π’s claim is and the grounds upon which it rests.  Specific facts not nec. req’d

5. American Nurses Ass’n v. Illinois: shows perils of overpleading (too much detail may lead to conclusion that there is no basis for claim)

D. analytically, a legal claim consists of 2 elements:

1. invokes some body of law – which does not need to be specifically referred to

2. relates a set of facts that fall under that body of law 

E. Special (heightened) pleading standards

1. Rule 9(b): allegations of fraud or mistake

a) must be pleaded w/ particularity

b) malice, intent, knowledge, & other mental conditions may be averred generally

2. Rule 9(g): special damage claims must be stated specifically

3. Leatherman v. Tarrant County: heightened pleading standards are not acceptable in the context of §1983 actions involving municipal liability.  (ct did not rule on whether they’re ok n cases involving individual officer/officials)

F. alternate & inconsistent allegations – Rule 8(e)(2)
( 1. the Fed rules tolerate pleading of inconsistent/alternative allegations
2. example: in a single complaint, the pleader may allege that it was free of any contributory neg and deserves damages as a result of another party’s neg, and also claim that it is entitled to damages under theories in which it may have acted negligently (i.e., if it’s not sure which is the correct allegation)

3. this is ok as long as the pleader is not pleading claims which are inconsistent w/ its knowledge of the true facts

4. McCormick v. Kopmann 

a) husband killed by truck, sues driver and bar owners 

b) alleges that husband was neg (b/c drunk), and also that other driver was at fault & no contributory neg

c) inconsistent pleadings OK in cases where P can’t know what happened/who is at fault
II. Answer

A. possible ways to answer

1. “T’ain’t so.” – deny factual allegations 

2. “Yes, but.” – concede π’s facts, but assert affirmative defense 

3. “So what?” – motion to dismiss for failure to state a claim  (Rule 12(b)(6)) (this can be in the answer or in a pre-answer motion)

4. “Not here.” – raise issues of lack of jurisdiction or improper venue  (this can also be in the answer or in a pre-answer motion)

5. “Right back at ya.” – counterclaim 

B. admissions & denials

1. Rule 8(b): Δ’s answer must admit or deny (in whole or in part) each of the allegations of the complaint.

2. if Δ doesn’t have sufficient info or knowledge to form a belief as to the truth or fallacy of an allegation, it can cite that as the basis for a denial

3. can give a general denial: 

a) an all-inclusive denial of all the allegations in the complaint (although may include specific admissions of a few things).  

b) discouraged, allowed only when in fact & in good faith Δ wants to deny everything in the complaint.  

c) such denials fail to advance resolution of the case and may actually obscure the real basis on which Δ denies liability

4. or can give a specific denial:

a) a denial in part (by ¶ and sentence) in which Δ admits which allegations are true and denies the rest.

b) Δ should make sure there’s no implication of admission in any of the denials

5. a failure to deny is tantamount to an admission (except damages)

C. affirmative defenses: Rule 8(c) 

1. will provide a complete defense to π’s complaint even if all the facts alleged are true.

2. must be raised in answer or they’re waived

3. usually in Δ’s best interest to raise any doubtful materials as aff. defenses; this ensures that Δ will be able to obtain such info in discovery and introduce such evidence at trial

4. only potential risk to raising aff defenses is that Δ will carry burden of proof at trial

5. can be things like res judicata, statute of frauds, statute of limitations, etc

D. counterclaims
1. any claims the Δ may have against the π may be pleaded in the answer as counterclaims

2. if counterclaim arises out of same occurrence or transaction as π’s claim, it’s a compulsory counterclaim and must be pleaded or it will be waived

3. any other counterclaim is permissive and may be asserted even if there is no connection between it and the π’s claim

E. timing: 

1. Δ formally served w/ complaint must file answer w/in 20 days after service

2. Δ served by mail must file answer w/in 60 days after it was mailed

3. if Rule 12 motion made & judge doesn’t fix another time, must file answer w/in 10 days of the ct’s denial or postponement of the motion

III. Reply

A reply by the π is only req’d when a counterclaim is contained in the Δ’s answer.  π does not need to reply to any aff defenses; they’re presumed to deny them.

IV. Amending Pleadings – Rule 15
A. ?’s to ask:

1. will party be permitted to amend at all?

2. if the S/L on a particular claim has run before the time when amendment is sought, will the proposed amendment relate back to the original pleading & avoid the S/L problem?

3. if a new party is being added, does that relate back?

B. Will the party be permitted to amend its pleading?

1. before trial: 3 ways

a) w/out seeking permission from ct:

i) once at any time before responsive pleading is served; OR

ii) if no responsive pleading permitted/needed, & action has not been placed on trial calendar, then w/in 20 days after pleading was served on opposing party (Rule 15(a))

iii) π may amend complaint at any time before answer is served.  since a motion to dismiss under Rule 12(b) is not a responsive pleading, π may amend after a 12(b)(6) motion in order to cure the defects identified in the motion.

iv) ct is usually req’d to grant leave to amend a pleading when a 12(b) motion has been granted

b) can amend a pleading at any time before trial, and even after trial, if the party seeking to amend gets consent in writing from all opposing parties

c) before trial, amendments not w/in scope of above need leave of ct.  

i) usually sought through noticed motion to amend the pleading

ii) Rule 15(a): leave of ct shall be given when justice req’s

iii) the earlier the amendment is sought, the more likely is it to be granted; less rearranging of calendar, less likely to impose prejudice, less likely that it’s bad faith or neg

2. during or after trial:

a) if issues not in the pleading are actually tried by the express or implied consent of the parties, ct is supposed to treat the pleadings as if they had been amended to include such issues 

b) if evidence introduced by one party & the other party objects b/c it relates to issues not in the pleadings.  ct can amend the pleadings on appropriate motion when objecting party is unable to show that admitting such evidence would prejudice the party in maintaining its action or defense on the merits

C. Relating Back

1. if it doesn’t automatically relate back (b/c it’s an action allowing unlimited relating back), party must satisfy Rule 15(c)(2) transaction or occurrence test: an amendment will relate back to the original pleading if “the claim or defense asserted in the amended pleading arose out of the conduct, transaction or occurrence set forth or attempted to be set forth in the original pleading.”

2. usually nec only that the new stuff and the original pleading raise issues that relate back to a common set of facts. ( such amendments will usually involve claims that π forgot to include or defenses that Δ forgot to raise

3. Rule 15(c)(2) cases

a) Robyn v. Phillips Petroleum

i) π tried to amend to change complaint from sex discrimination to religious discrimination 

ii) allowed b/c it was the same set of actions in question
b) Barcume v. City of Flint

i) π wanted to add harassment claim to suit

ii) not allowed, b/c it was based on a different set of underlying behaviors; barred by Rule 15

D. Amending to Add a New Party

1. all other req’ts must be met

2. new party must have rec’d notice w/in the time req’d by the Rule so as not to prejudice its case in constructing its defense

3. new party must or should have known that, but for a mistake by the other party, the action would have been brought against him

4. both types of notice regarding the new party must happen w/in time period specified by Rule 4(m) for service of process (usually 120 days after filing the complaint) 

5. Incorrect filing: (i.e. when the original complaint is served on the wrong person or w/ the wrong name)

a) the amendment must be served w/in the 120-day limit in order to be valid and amend the complaint 

b) If a party knows of an action and knew/should have known that he would have been named but wasn’t (mistake), can be amended to include party after S/L runs

c) If complaint is served on the right person with someone else’s name and the S/L runs, usually can amend 

d) if complaint is served on wrong person with that person’s name, usually cannot amend after running of the S/L (because true party didn’t know – goes to idea of complaint as vehicle for fair notice)

V. Attacking Pleadings

A. Rule 11 

1. requires a lawyer’s certification that the pleading meets certain standards or that the lawyer has completed certain things before filing.

2. individual lawyer or unrepresented party to sign every pleading, written motions or other paper presented in fed ct.  “... a law firm shall be held jointly responsible for violations committed by its partners, associates, & employees.” [Rule 11(c)(1)(A)] 
3. the signature certifies that to the best of his knowledge, information & belief formed after an inquiry reasonable under the circumstances (objective standard – see #3): (these ( are in Rule 11(b))

a) the paper is not being presented for any improper purpose (like harassment or unnec. delay or unnec. litigation costs)

b) warranted by existing law or by a nonfrivolous arg for extension/modification/reversal of existing law or for est. of new law

c) factual contentions have evidence to support them or will likely have evidence to support after discovery

d) denials are based on evidence or are reasonably based on lack of info/knowledge

4. reasonable factual inquiry: requires that lawyers

a) make some factual investigation, including at least a complete interview w/ their client, & any readily available key witnesses

b) check on elements of the client’s story, at least those which put the lawyer on notice that further inquiry is warranted

5. Saltany v. Reagan/Bush
a) suit of U.S. by Libyan citizens

b) sanctions imposed if suit is brought for improper purposes, even though it may be nonfrivolous
6. the opposing party may move for sanctions under Rule 11, or the ct may order sanctions on its own initiative

7. safe harbor provision: parties cannot lie in wait to let sanctions accrue when Rule 11 may have been violated.  opposing parties must give the alleged violator 21 days to withdraw or correct a challenged paper before filing or presenting a motion for sanction to the ct [Rule 11(c)(1)(A)]
8. nature of Rule 11 sanctions

1.sanctions are not mandatory upon the finding of a Rule 11 violation: the ct “may ... impose an appropriate sanction.” [Rule 11(c)] (used to be mandatory)

2. sanctions are to be limited to what is nec to deter comparable conduct by others similarly situated. [Rule 11(c)(2)]  rule says nonmonetary sanctions or penalties payable to the ct should be 1st recourse, atty’s fees to injured party 2nd.  

3. the sanctions can be imposed against the attorney's, firms or parties who violated the rule

4. $ sanctions may not be imposed where a represented party has made unwarranted legal claims, defenses, or other legal contentions (i.e, a violation of 11(b)(2))

9. Frantz v. U.S. Powerlifting 
a) Rule 11 violation b/c suit brought w/o any law being violated 

b) trial judge viewed compensation as main purpose of Rule 

c) request for atty’s fees unreasonably high, and was rejected by judge

d) appeals Ct. says that deterrence was main issue and as such sanction was necessary (though it need not be monetary).  1993 Rule makes this more clear.

9. Rule 11 does not apply to discovery

10. policy/effect of Rule 11:

a) pro: deters unsubstantiated/frivolous pleadings & motions

b) con:

i) stifles novel legal theories

ii) disproportionately burdens civil rights πs 
B. Rule 12 
A. Rule 12(b) – preliminary objections.  these have nothing to do w/ the merits of the action, but w/ the manner in which the action was initiated

(1): lack of subject matter jurisdiction

(2): lack of personal jurisdiction

(3): improper venue

(4): insufficiency of process

(5): insufficiency of service of process

(6): (see substantive pleading objections below)

(7): failure to join a party needed for just adjudication (inc. necessary and indispensable parties) [see section below on JOINDER]

B. Formal pleading objections – procedural errors in the pleading

1. Motion for a More Definite Statement - Rule 12(e) 

a) appropriate when complaint is so vague that a responsive pleading cannot reasonably be framed

b) this motion should be made before filing a response

c) other party has 10 days (after ct grants motion) to file a more definite statement

d) if they don’t do it, ct can strike the pleading

2. motion to strike – Rule 12(f)

a) before responding to pleading, party may move to strike any insuff defense, or any redundant, immaterial, impertinent or scandalous matter.

b) can also be made on ct’s initiative at any time

C. Substantive pleading objections – errors in the legal theory implicit in the pleader’s claim.  usually attacks the pleading on the ground that it fails to indicate that elements X, Y & Z are present & therefore fails substantively

a) Rule 12(b)(6): motion to dismiss for failure to state a claim upon which relief can be granted

a) such a motion should not be granted unless it appears beyond doubt that π can prove no set of facts in support of the claim which would entitle him to relief.

( b) Dismissal is possible only when no relief is possible under the facts stated 

c) motion should be considered as if all the facts stated by π were true – if true, is there really a claim?

D. Procedure

1. pleadings may be attacked by responsive pleading (answer or reply) or by motion

2. if a Δ makes a Rule 12 motion raising any of the objections listed, they must join all other Rule 12 objections they might have or waive them.

3. 3 categories:

a) objection for lack of subject matter jurisdiction can be raised at any time

b) objection for lack of personal jurisdiction, improper venue, insuff process or service must be raised in motion or answer, whichever is first – or be waived

c) objection for failure to state a claim or failure to join an indispensable party may be raised at any time before trial or at trial.  Δ can decide not to file a motion and then raise these in answer

Discovery
I. Purpose of Discovery

A. discovery is the formal process by which parties obtain info from their adversaries & other witnesses relating to the litigation

B. reveals info nec for trial prep: π learns facts nec to fill out complaint, Δ learns of π’s case & its own defenses by investigating the factual basis for the claims 

C. eliminates uncontested issues (( may lead to settlements)

D. improper purposes: obtain advantage over other party through:

1. harassment – extensive/unnecessary discovery requests – wearing them down

2. drawing out trial process

3. incurring extra cost

II. Pretrial Disclosure

A. Rule 26(a) requires parties to make certain disclosures to opposition without waiting for a formal discovery request
1. Rule 26(a)(1) requires disclosure of: 

a) names, addresses of anyone likely to have info relevant to disputed facts alleged in the pleadings 

b) copies or descriptions of all documents & tangible things in the party’s control/custody relating to such facts

c) computation of any damages claimed

d) any liability insurance agreement which may pay part or all of any judgment entered against the insured

2. Rule 26(a)(2) – expert testimony

a) at least 90 days before trial, parties must disclose identities of all experts expected to testify at trial and their qualifications, along with a written report summarizing their opinions

b) parties must disclose all data used by the experts in forming their opinions

c) all exhibits to be used at trial

d) amount of $ to be paid to each expert & list of all trials in which they testified or were deposed in the last 4 yrs

e) “types” of expert witnesses:

i) percipient witnesses: observed the transaction/occurrence, & just happens to be an expert in a relevant field

ii) specially retained for litigation: described above

iii) informally consulted: identity need not be disclosed

iv) specially retained for litigation, but not expected to testify: facts & opinions are discoverable only in exceptional circs – when one party has monopolized all the adverse witnesses, when info can’t be obtained from other sources, when they don’t have suff opportunity to hire their own

3. Rule 26(a)(3): witnesses

a) at least 30 days before trial, parties must disclose names/addresses of all witnesses who will be called

b) also a listing of individuals whose depositions may be offered as evidence, & transcripts of the relevant portions of testimony

c) must identify each document or exhibit to be used & summary of other evidence to be used

III. Basic Discovery Devices

A. Oral depositions (Rules 27-32, esp 30)

1. needs no ct order & becomes compulsory upon receiving notice that it’s been scheduled

2. may be taken of parties & non-parties; useful for obtaining info from non-parties

3. deposition on written ?’s an alternative

4. when a corporation is served w/ a deposition notice, it can designate the person who has most info relevant to the subjects referred to in the dep notice (req’s good faith); examining party must specify w/ reasonable particularity what subjects will be covered in the dep

5. atty’s objections:

a) during the dep, atty must state objections precisely & not argumentatively

b) cannot direct client not to answer, except to protect privilege or sustain a ct order – the stated objections become part of the record to be considered later

c) attys who impede, delay or frustrate a dep may be subject to sanctions under Rule 30(d)(3).

B. Interrogatories (Rule 33)

1. used for obtaining background facts regarding claims & defenses, including the existence of doc’s & witnesses

2. questions are for parties only, to be answered under oath & w/ a minimum of investigation before answering

3. answers are not binding, and may not even be admissible

4. failure to adequately respond to interrogatories: motion to compel response (Rule 37(b)(2))

a) may be made at any time

b) if answer is incomplete or evasive, motion should be made & ct will order a full answer

c) defiance of order leads to sanctions

C. request for documents & things (Rule 34)

1. request made to inspect & maybe copy doc’s and to inspect & maybe photograph other items, including land of another party

2. applies to parties only (to get this kind of stuff from nonparties, must use subpoena – Rule 45)

3. must describe the items to be produced specifically enough to allow person of ordinary intelligence to know which items are being sought – or can use category if they’re not sure exactly what exists

4. Rule 34(b): allows party responding the option of identifying the location of records & allowing the seeking party to come get the stuff themselves

D. physical/mental examinations (Rule 35)

1. ct approval nec

2. must show that the physical or mental condition of the person in question is at issue and that there’s good cause for the examination.

3. limited to parties (or those under their control)

4. physical & mental exams avail to both sides

5. examinee can ask for copy of report, but in so doing waives dr/patient privilege in regard to any previous exams by her own dr of the same condition

6. dr/patient privilege waived in any case of personal injury w/ regard to exams of the condition for which recovery is sought

E. Requests for Admission (Rule 36)

1. requests to admit that facts alleged are true

2. can include statements of opinions of fact & application of law to facts, & requests to admit the truthfulness of a document

3. such admissions are binding at trial unless set aside, & are stipulations for the trial

4. not binding outside of the pending trial

5. if a request for admission is served & no response after 30 days, the requests are deemed admitted

6. if a party improperly denies a request & the other party proves it at trial, Rule 37(c) allows the party that succeeded in proving it to recover reasonable expenses, inc atty’s fees

IV. Scope of Discovery (Rule 26)

A. Rule 26(b)(1): inclusive scope

1. discovery is available for any matter relevant to the subject matter involved in the action which appears reasonably calculated to lead to discovery of admissible evidence 

2. discovery is not limited to the issues raised by the pleadings – it’s designed to help define & clarify the issues

3. Blank v. Sulllivan & Cromwell
a) ( lawyers sued firm for sex discrim in hiring

b) π sought info about which associates became partners, in order to establish pattern of discrim, even though partner hiring wasn’t the issue in question

c) ct said OK
B. Rule 26(b)(5): privileged matter

1. exception to discovery rules; material not discoverable

2. limited to evidentiary privileges, like atty/client, doctor/patient

3. when stuff is withheld under such a privilege, the party claiming the privilege must do so expressly, and provide enough info to allow the other side to evaluate the claim

C. Rule 26(b)(3): attorney work product

1. basically, atty work product not discoverable

2. the rule applies also to materials gathered in anticipation of litigation, for trial, or for another party or that party’s rep

3. applies to documents & tangible things

4. ( does not apply to the actual facts learned 

5. these materials may be discovered only by showing a substantial need for them and an inability to obtain them or their substantial equivalent by other means

6. absolute protection of mental impressions

7. Hickman v. Taylor
a) witnesses’ statements not entirely immune from discovery

b) a lawyer’s personal written notes of unsworn oral statements are his own memoranda describing & possibly evaluating case, & so are undiscoverable (b/c they’re an integral part of prep for case – so are oral statements that weren’t recorded & therefore must be recalled)

c) an atty’s thought process is exempt from disclosure

D. Rule 26(b)(4): discovery from experts

1. testifying experts: can be deposed

2. experts retained in anticipation of litigation(but not expected to testify): discovery by interrogatory or deposition of their opinions or facts known req’s showing exceptional circs, under which it is impracticable to obtain facts or opinions on the same subject by other means.  [some cts have held this to include even their identity]

3. experts consulted informally: names, opinions, facts known, etc cannot be discovered

4. Rule 26(b)(4)(C): fee allowances.  req’s that the party seeking discovery pay the expert a reasonable fee for their time

E. Rule 26(c): protective orders

1. available to parties to guard against specific discovery which would be overreaching or intrusive

2. ct allowed to make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense

3. possibilities:

a) no discovery

b) discovery limited to certain conditions like time/place, alternative method must be used

c) scope or matter inquired into be limited

d) persons present be limited

e) deposition be sealed

f) trade or commercial info be protected

g) documents be filed under seal

4. burden is on party seeking the protective order to show that it’s needed, & that disclosure would be harmful to it.  opposing party (the one seeking discovery) has burden of showing that protection is not req’d & that full discovery should be allowed

V. Duty to Supplement Responses (Rule 26(e)): 3 instances

A. if party learns that any earlier disclosure was materially incomplete or incorrect, unless the other party already knows

B. must amend if party obtains info that leads them to believe that a discovery response was incorrect when it was made, or even if it was correct when made, failure to correct it would be tantamount to knowing concealment

C. whenever ct or parties by agreement have to supplement responses.  can also arise under Rules of Prof. Responsibility

VI. Discovery Abuse & Sanctions (Rules 26 and Rule 37)

A. Unreasonably burdensome or excessive discovery - to encourage judicial supervision of discovery (to limit ()

1. Rule 26(b)(2): judicial authority to limit the frequency and extent to use of specific discovery devices (i.e., can limit #  and length of depositions, # of interrogatories, # of requests for admission)

2. mandatory discovery planning meeting in connection w/ pretrial scheduling conference (Rule 26(f))

3. Rule 26(f): atty certification of disclosures, discovery requests, responses & objections. similar to Rule 11 certification for pleadings.  sanctions mandatory for certifications mad w/out substantial justification – may include paying injured party’s atty fees

B. Refusal to cooperate w/ requests (Rule 37): 

1. Rule provides for imposition of sanctions, after motion for an order to compel disclosure

2. if a party fails to show up for a dep, serve answers to interrogatories, or serve written response to request for inspection, party seeking the discovery may seek most severe sanctions avail under Rule 37(b) w/out moving for order to compel 1st (so says Rule 37(d))

3. if an order to compel discovery has been granted, & the party still refuses to comply, 1 of 5 types of orders may be granted (in addition to expenses):

a) order that the matters regarding which the order was granted or other facts should be taken as established for the purposes of the action

b) order refusing to allow the noncomplying party to introduce evidence in support of the claims or defenses in the action

c) order striking out pleadings or parts of the pleadings 

d) order staying the action until compliance

e) dismissing the order in part, inc rendering judgment by default against the noncomplying party

f) treat the failure to comply as contempt of ct

4. 1 of the 1st 3 orders can be imposed on a party who has failed to produce another party for examination under the physical/mental exam rules, only if the noncomplying party can’t show that it is unable to get the other party to cooperate

5. these sanctions fall into 3 categories:

a) preclusory: designed to prevent noncomplying party from benefiting from its noncompliance

b) specific deterrence: meant to encourage compliance

c) general deterrence: meant to deter the party & others

6. culpability is nec

a) party has the right to have case decided on its merits, & therefore violation of due process for ct to enter judgment against them for disobeying an order; (
b) but failure to comply usually will support inference that noncomplier’s case lacks merit, so sanction is kind of on the merits

c) ct cannot impose sanctions for something a party was in fact unable to do; (
d) so usually ct has to look at whether the noncomplying party was guilty of bad faith in connection w/ failure to comply

Jury Trial
I. Right to Jury Trial

A. 7th Amendment preserves right to jury trial in fed cts for all suits “at common law” where the amt in question >$20 (amt fixed by constitution, never changed)

B. common law/equity distinction historical: traditionally

1. common law remedies were only damages

2. equity cts could grant injunctive relief

C. decision now whether jury or not turns on whether the claim or the relief sought was available at law or in equity in 1791, when the constitution was ratified

D. where it’s not clear, Sup Ct has demonstrated pref for jury trial:

1. legal & equitable claims joined in one action w/ common issues of fact – legal claim should be tried to jury 1st, and then equitable to ct (which will be bound by jury’s findings of fact)

2. procedure formerly available only in equity now permitted at law (under Fed Rules) – issues of fact should be tried by jury (i.e., class actions, interpleader)

3. damages claimed as part of an action that also seeks injunctive relief – cannot deny a jury trial on the grounds that the damages are incidental to the injunction

4. new claim created that did not exist in 1791 – right to jury trial exists if it’s similar to a common law claim/remedies (unless statute that creates the claim says otherwise)

II. In Diversity Cases – issues come up b/c when fed ct has jurisdiction due to diversity (but not subject matter), Erie doctrine says state law applies

A. fed ct must permit jury trial in any diversity suit at common law even if a state ct would not

B. fed ct will generally submit questions of f act to jury even where a state ct wouldn’t

III. Jury Size & Composition

A. jury needs at least 6 and not more than 12 jurors

B. verdict must be unanimous

C. each party given certain # of peremptory challenges, which theoretically can be used to excuse a venireperson for no reason

1. but counsel must be able to articulate a race-neutral reason

2. when govt is a party, must also be able to articulate a gender-neutral reason

D. impartial jury

1. everyone entitled to an impartial jury

2. jury pool needs to be cross-section of community

3. but no particular jury needs to be cross-section

4. impartial doesn’t nec mean people like you – i.e., for a female party, impartial doesn’t nec mean lots of ( on jury

Summary Judgment (Rule 56)

I. Purpose

1. judgment can be rendered if there’s no genuine issue as to any material fact & moving party is entitled to judgment as a matter of law

II. Procedures

1. π’s motion is made before the trial, at any time after 20 days following the commencement of the action (Rule 56(a)).  Δ can move immediately (Rule 56(b)).

2. parties may submit fruits of discovery plus any affidavits

3. decision is made based on pleadings, depositions, answers to interrogatories, and admission, together w/ any relevant affidavits

4. affidavits & other discovery material may or may not be submitted, & Celotex held that affidavits are not nec for adequate showing on a motion for SJ.  but the more evidentiary support submitted, the greater the likelihood of success

5. when such material is introduced in connection w/ a 12(b)(6) motion or a 12(c) motion for judgment on the pleadings, that motion automatically becomes a motion for sum judg

6. responding party may seek extra time to respond to the motion for SJ (Rule 56(f)).

III. Standard for Granting the Motion

A. must be an absence of a genuine issue of material fact.

B. to resist the motion, the party w/ the burden of proof must show evidence at the SJ stage that would be suff at the directed verdict stage to justify leaving the ? to the jury

C. the motion for SJ is almost always made by the party w/out the burden of proof (Δ).  (b/c it’s much harder to establish a fact conclusively than to poke a hole in it)  there are 2 ways to do it:

1. moving party establishes the nonexistence of a critical fact: 

a) they seek to negate one of the crucial elements of the π’s case, through discovery, affidavits, etc.  

b) to avoid this type of SJ, nonmoving party must then demonstrate that there’s still a material issue of fact that precludes SJ.  nonmoving party doesn’t need to show that their version is true or even more likely to be true, just that there is still a triable dispute as to which version is correct

2. moving party establishes that nonmoving party lacks suff evidence to prove a critical fact: 

a) moving party may alternatively show that as the record exists at the time of the motion, π will be unable to prove a critical element of his case. although the diff is blurry, it basically means that the moving party doesn’t need to affirmatively show that the element doesn’t exist, just that the nonmoving party won’t be able to prove it.  

b) to avoid this type of SJ, nonmoving party then needs to show that it has or can obtain admissible evidence which will establish the challenged element

c) Celotex v. Catrett 

D. the ct may render a partial SJ to narrow down the issues to be tried

Directed Verdict (judgment as a matter of law) (Rule 50(a))

I. what it is: 

A. judge may grant this motion when the nonmoving party has failed to meet its burden of producing evidence suff to warrant a finding in its favor

B. the idea is that the judge shouldn’t even let the jury think about it b/c there’s not enough evidence for a rational jury to even possibly return a verdict in favor of the nonmoving party

II. Procedure

A. typically this motion is made by a party at the close of the opposing side’s evidence, or at the close of all evidence

B. when wholly circumstantial evidence is offered & at least to contradictory inferences are possible, motion for directed verdict must be granted against party w/ burden of proof.

C. when direct evidence has been offered, motion should be denied unless the direct evidence is totally not credible on its face

III. Standard

A. “substantial” evidence must be offered to avoid directed verdict

B. means the evidence has to be suff to allow a possible finding by the jury in favor of the nonmoving party

C. judge must view the evidence in the light most favorable to the nonmoving party & give that party the benefit of all reasonable inferences from the evidence

Joinder of Claims & of Parties
I. Joinder of Claims

A. generally permissive & unrestricted by any req’ts of commonality among claims; inconsistent of unrelated claims may be joined in a single action

B. joinder of claims arising from a common transaction or occurrence is practically compulsory b/c of res judicata

1. Rule 18(a) 

a) permits, but does not require, unlimited joinder of claims

b) only relates to claims between 1 claimant & a specific defending party

c) specifies 4 types of claims to which add’l claims may be joined:

i) original claims

ii) counterclaims

iii) cross-claims

iv) 3rd party claims

2. res judicata operates as indirect compulsory joinder by forcing parties to join all claims arising out of the same transaction/occurrence once they’ve decided to litigate any of them – i.e., the claims not raised would be bound anyway

3. defenses are effectively compulsorily joined as well b/c failure to plead an available defense results in waiver

C. Rule 42(b): ct can order separate trials for any separate claims w/in an action as it deems nec or expedient or fair

D. supplemental jurisdiction (28 USC §1367)

1. comes into question when a party seeks to join claims, one of which is allowed under fed subject matter jurisdiction, while one is not.

2. ( the original jurisdiction that a ct acquires over a case or controversy based on a fed question or on diversity extends to all disputes that arise out of the same transaction/occurrence
II. Joinder of Counterclaims

A. compulsory counterclaims
1. Rule 13(a): counterclaims which arise out of the same transaction/occurrence as the claim to which counterclaiming party is responding are compulsory
2. if a compulsory counterclaim is omitted, it is waived

3. if party has a compulsory counterclaim and fails to raise it, they’re precluded from suing on it in another action

4. test for same transaction/occurrence:

a) are the issues of fact and law the same?

b) would res judicata bar a subsequent suit absent the compulsory counterclaim rule?

c) will the same evidence support or refute both the original claim and the counterclaim?

d) is there a logical relation between the claim and the counterclaim?

B. permissive counterclaims
1. Rule 13(b): counterclaims which don’t arise out of the same transaction/occurrence as the original claim are permissive counterclaims, and may be raised at the pleader’s option.

2. permissive counterclaims are not precluded from subsequent action if not raised

III. Joinder of Parties 

A. Permissive Joinder (Rule 20(a))

1. the rule allows joinder of parties whenever 

a) at least one claim by or against the party to be joined arises out of the same transaction/occurrence as that of the original action; AND 

b) presents a common question of fact or of law

2. any given party need not have a stake in all claims being tried

3. doesn’t need to be a single judgment common to all claims

4. joinder allowed when a bare minimum relationship exists between all parties & claims – party drafting complaint gets to decide if it wants to join anyone

B. Compulsory Joinder (Rule 19)

1. two types

a) necessary parties – parties who should be joined if feasible
i) joinder may be nec in order to grant complete relief to those already parties (Rule 19(a)(1))

ii) joinder may be nec in order to protect the interests of the enjoined party (Rule 19(a)(2)(i)) 

iii) joinder may be nec in order to protect the interests of parties already involved (Rule 19(a)(2)(ii))

iv) feasible joinder: it’s feasible when ct already has personal & subject matter jurisdiction & proper venue

b) indispensable parties – (Rule 19(b)) – parties whose absence requires the action to be dismissed.  should look at:

i) the extent of the prejudice to the absentee or the existing parties if the action continues w/out the absentee

ii) the extent to which such prejudice can be lessened or avoided by protective provisions in the judgment

iii) whether a judgment rendered w/out the joinder will be adequate

iv) whether π will have an adequate remedy in another forum if the action is dismissed.  if yes, then dismiss.  if no, action should be continued w/out the absentee unless relief would be so inadequate as to waste the ct’s time

C. Impleader (joinder of claims by Δ, 3rd party claims – Rule 14(a))

1. a Δ may, at any time during trial, implead a new party who is or may be liable in whole or in part for the claim against the Δ

2. the impleading party (original Δ) is called the 3rd party π, and the party who has been impleaded is called the 3rd party Δ.

3. a proposed impleader claim is only viable if, assuming Δ’s liability to π, 3rd party Δ will then be liable to 3rd party π/orig Δ for all or part of the damages – “it’s not me, it’s him” doesn’t work

D. Intervention (Rule 24) – when a nonparty initiates joinder to an existing action

1. intervention of right: (Rule 24(a)(1))

a) certain fed statutes confer an unconditional right to intervene

b) criteria:

i) risk of practical impairment: judgments that are not technically binding on nonparties may nonetheless have a practical effect & cause prejudice.  the interest being intervened for must be directly related to the property or transaction at issue

ii) timely application of intervention

iii) the interests of the intervenor must be inadequately represented by the existing parties

2. permissive intervention:  

a) ct has discretion to allow nonparties to intervene if:

i) a fed statute confers a conditional right to intervene

ii) a question of law or of fact in common w/ the original action

b) this is like permissive joinder, but w/ the new party initiating it, rather than the existing party

E. Interpleader
1. form of joinder used by someone who may be subject to multiple conflicting claims – arose as a means for avoiding inconsistent results

a) person with the disputed property is the stakeholder.  he brings the interpleader action as the π, interpleading all the claimants to the property as Δs.  

b) forces all the claimants to defend their claims among each other in a single action – they have to fight it out among themselves

c) the stakeholder doesn’t need to surrender his own claim to the stake

2. 2 types:

a) statutory interpleader (28 USC §1335, §1397, and §2361)

i) §1335: basic procedures for statutory interpleader, provides for fed subject matter jurisdiction wherever there is minimal diversity between any two claimants, regardless of stakeholder’s citizenship.  jurisdictional am’t is $500 (measured by total stake, not any one claimant’s share of it)

ii) §1397: allows a statutory interpleader suit to be brought in any district in which any claimant resides

iii) §2361: provides for nationwide service of process

b) rule interpleader (Rule 22)

i) used when total lack of diversity among interpleaded claimants

ii) if no diversity at all, must proceed in state ct

iii) if claimants all from one state & stakeholder from another, there is complete diversity

iv) value of stake must be >$75,000

v) stakeholder will always prefer to bring statutory interpleader b/c of more liberal jurisdiction & venue rules
3. statutory vs rule

a) req’ts for diversity jurisdiction

i) stat: suff for diversity of citizenship to exist between any two claimants, but has to be at least 2 (minimal diversity)

ii) rule: complete diversity req’d between stakeholder & all of the claimants, or must be a fed question (i.e., stakeholder cannot be from same state as any of the claimants)

N.B.: where all claimants are from one state & stakeholder from another, must be brought under Rule 22, b/c stat requires some diversity among claimants
b) jurisdictional amount

i) stat: $500 or more

ii) rule: if case relies on diversity jurisdiction, am’t is same as in any other civil action

c) limits of process

i) stat: reach of process is nationwide

ii) rule: service of process is same as any other civil action – w/in the limits of the state in which the district ct is located

d) venue

i) stat: venue is proper in any district in which any claimant resides

ii) rule: same as in any civil action – in the district in which a Δ resides if all reside in the same state, or a district in which a substantial portion of the events giving rise to the claim occurred (the location of property involved may be convenient)

4. cross-claims & counterclaims

a) interpleaded claimants may:

i) cross-claim against each other (usually happens)

ii) counterclaim against π

iii) implead 3rd parties (unless prevented by jurisdictional problems)

b) the add’l claims must have their own independent basis for jurisdiction, unless they relate to the original impleaded claim

5. ??? Erie doctrine: question of whether interpleader is available is a procedural matter & is decided by fed interpleader standards.  but to determine which law should be applied, fed ct will look to appropriate state law

6. 3 kinds of situations where interpleader is handy

a) conflicting claimants to one-of-a-kind property (like a painting): if separate litigation, stakeholder might be ordered to turn it over to >1 party ( inconsistent obligations

b) property exists, action #1 awards it to π1, action #2 awards it to π2.  but it’s already been given to π1, so Δ has to pay its value to π2 ( incompatible claims

c) stakeholder is at risk of double liability or inconsistent obligations, but has a limited fund against which there are claims which total more than that amount.  if separate litigation, some claimants (the earlier ones) will be awarded > their share & exhaust the fund, while later claimants will get nothing.  stakeholder may not be at risk, but may act altruistically & interplead all claimants

F. Class Actions (Rule 23)

1. Requirements for a class action (Rule 23(a)):

a) numerosity – the # of class members must be too great to practically join all individual members under the liberal joinder provisions of Rule 20 (permissive joinder).  

i) all cts agree that <40 is too small for a class action, and >100 is too many for joinder.  

ii) determination for everything in between depends on particular trial judge’s enthusiasm for class actions

iii) factors considered include size of each member’s claim, likelihood that individual suits will be filed, public importance of the right being enforced, geographic location of class members

iv) class must be defined w/ suff clarity that its members can be identified – it’s nec to know who’s entitled to relief & who is bound by a loss

b) common questions 

i) must involve a question of fact or of law common to the group.  

ii) individual questions may exist too, but that doesn’t prevent a class action as long as there are common questions regarding the liability

c) typicality 

i) the claims or defenses of the person maintaining the action on behalf of the class must be typical of those of the class generally.  

ii) the size of the representative π’s claim is relevant

iii) must be likely that in litigating others’ claims, the rep π will adequately protect the (absent) others’ interests

d) adequate representation

i) focuses on the adequacy of the class counsel, rather than the rep π herself.

ii) factors to be considered include the skill, experience and resources of the attys

2. Types of class actions – Rule 23(b) sets out criteria; only one needs to be satisfied for class to be certified

a) Rule 23(b)(1): class action seeks to avoid the risk that individual actions will effectively resolve the matter for everyone

i) Rule 23(b)(1)(A): class action justified by risk that individual actions would establish incompatible standards of conduct for the opposing party.  focuses on the effect of the litigation on the opponent of the class

ii) Rule 23(b)(1)(B): class action justified by risk that individual actions would prejudice the parallel claims of those class members who have yet to bring a claim.  focuses on effect of the litigation on other members of the class (i.e. limited funds)

b) Rule 23(b)(2): class action justified by the fact that the injunctive or declaratory relief sought must necessarily operate on a class-wide basis.  if individual $ awards are a substantial part of the relief sought, certification under this rule is not appropriate & Rule 23(b)(3) must be met

c) Rule 23(b)(3): class action justified by the fact that questions of law or of fact common to the class predominate over any questions that affect only individuals ( so class action is more efficient, more economical, more fair than individual actions, & would promote uniformity of decisions

( merely having common questions predominate is not enough if there’s another, more efficient or fairer way to go about it

3. Who has to be a class member?

a) under Rules 23(b)(1) and 23(b)(2), class membership is mandatory if you are described by the definition of the class.  b/c you get all the benefits of joinder, plus:

i) under 23(b)(1)(A), you avoid conflicting results

ii) under 23(b)(1)(B) equitable sharing of limited funds, protection of absentees

iii) under 23(b)(2), if injunctive relief to class as a whole, need to treat everyone the same, don’t want nonparties to be bound

b) under Rule 23(b)(3), you can request exclusion from the class.  

i) individual notice is req’d, which can be so expensive that the action cannot be brought

ii) the benefits from bringing action under this rule are economy of litigation & limitation of inconsistent results.  these benefits don’t justify depriving people of the right to litigate individually

4. Sup Ct has not looked favorably on fed class actions except where the relief sought is injunctive

Preclusion
I. Claim Preclusion (Res Judicata)

A. ( a valid & final judgment on the merits constitutes an absolute bar to any subsequent action on the same claim between the same parties (and those affected by the outcome).
B. binds the parties as to:

1. claims actually litigated in the 1st action; AND

2. grounds or issues that might have been raised/decided but weren’t

C. crucial question: is the 2nd action “upon the same claim or demand”?  (i.e., the same cause of action)

1. yes: claim preclusion applies

2. no: issue preclusion may apply (see below)

3. determining what constitutes the same claim is difficult.  claim preclusion applies to all or any part of the transaction or series of connected transactions out of which the 1st action arose

D. there is no claim preclusion until a final judgment has been rendered, resolving all of the claims between the parties to that piece of litigation

1. partial SJ or even a verdict in favor of one party does not preclude until the judgment has been entered

2. where there is an appeal: finality of judgment is not suspended, but a ct considering claim preclusion may be reluctant to impose it if there’s an appeal pending

E. it must be a valid judgment.  judgment is valid UNLESS:

1. ct lacks subject matter jurisdiction

2. the notice given to Δ fails to conform to due process  or form of notice req’ts

3. ct lacks territorial jurisdiction

F. must be judgment on the merits ( ct has ruled on whether or not π has established his claim)

1. claim has been tried & verdict rendered

2. summary judgment

3. judgment on the pleadings

4. directed verdict

G. merger vs. bar
1. if π prevailed on 1st action, 2nd action is precluded by doctrine of merger: the original claim is merged into judgment

2. if π lost on 1st action, the 2nd action is precluded by doctrine of bar: π’s new claim is barred by his defeat

II. Issue Preclusion (Collateral Estoppel)
A. a person is precluded from relitigating an issue of fact or of law if:

1. the issue was actually litigated; AND

2. was necessarily determined; AND

3. was essential to a valid /final judgment in previous litigation to which that person was a party; PROVIDED

a) the precluded party had a full/fair opportunity & adequate incentive to litigate conclusively

4. add’l fairness constraints when party asserting preclusion was not a party to 1st action

B. ( issue preclusion not a complete bar
1. 2nd action not barred, but issues identical to those tried in action #1 may not be relitigated

2. action #2 may be disposed of in whole or in part or simplified

C. ( issue preclusion given only to issues that were decided necessarily & were essential to the judgment
1. issues that could have been decided differently w/out affecting the result of judgment #1 are not precluded in future litigation

2. it’s b/c a party that gained a victory re an issue not essential shouldn’t be able to take advantage of that in later actions b/c it might not have been effectively/fully litigated by the other party
D. it can be difficult to determine whether the issue in action #2 is the same as that in action #1

1. cts should be careful to make sure that each party, esp the one against whom preclusion is sought, had a full/effective opportunity to litigate & understood the potential consequences of the finding on that issue

2. when in doubt, cts should deny preclusion

E. mutuality 

1. traditionally, issue preclusion couldn’t be used to the advantage of a nonparty, since it couldn’t be used against it (due process violation)

2. but such is not always the case:

a) as a shield: there are often compelling reasons to allow a nonparty to use a prior judgment to avoid liability (π sues a person primarily liable, like a servant, & loses; if π tries to sue master, the claim will be estopped b/c the issues was already decided & it’s not really fair – in this way, the master, a nonparty, gets advantage of issue preclusion)

b) as a sword: when D has lost action #1 & so the claim alleged in action #2 by a diff π has already been established – collateral estoppel allowed for new π to rely on since it’s fair to do so

example: Parklane Hosiery v. Shore
i) action #1: SEC sued Δ on a violation of fed securities laws – held for π

ii) action #2: a private π wanted to sue Δ, alleging damages from the said violations.

iii) ct said OK to use collateral estoppel to rely on action #1 to establish the existence of the violation
3. present status: mutuality principle has been very eroded; cts test on a case-by-case basis to determine whether someone not a party to action #1 may rely on a prior judgment:

a) was the issue decided in action #1 identical to that in action #2?

b) was there a final judgment on the merits?

c) did the party against whom the judgment is to be used get a fair opportunity to be heard on this issue?

d) would it be unfair or inequitable to a party to apply collateral estoppel?

e) if (a)-(c) are yes, and (d) is no, then collateral estoppel OK

4. other factors:

a) which party had opportunity to choose original forum & opponent

b) possible procedural disadvantages in action #1 to the party against whom collateral estoppel will be used

c) lack of foreseeability of future litigation on the issue being precluded

d) whether a π seeking to take advantage of collateral estoppel lost rights by failing to join action #1

e) whether there have been inconsistent determinations of the issue

