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Prof. Vetter 

Civil Procedure I

Outline 
Federal Subject Matter Jurisdiction 


 3 main kinds:

1.  Diversity of Citizenship (matter b/t citizens of different states and sometimes aliens), requires amountin controversy to be more than $75,000

2.  Federal Claim Jurisdiction - case based on federal law may be brought in federal district court(Constitution, laws and treaties of the United States)

3.  Admiralty or Maritime disputes - it happened at sea or on navigable water
I.  PLEADING & RESPONDING

A.  The Complaint (p. 394-99)



1.  Doctrinal Background




a.  Complaint begins the lawsuit



3 items req'd in complaint (Rule 8(a))




1.  Statement of Jurisdiction




2.  Description of Harm Alleged (action)




3.  Prayer for Relief





b.  Function/Policy:



-gives other party notice and information needed to respond





-statement of what's at stake to identify whether PLF's statement makes a legal difference
**Federal Court: if PLF's claim is invalid, Motion to Dismiss is filed(12(b)(6)); in state court, a demurrer




c.  Jurisdiction 



Federal Court's Jurisdiction is Limited:





-to those cases specified in Art. 3 of the Constitution





-to those cases authorized by Congress





therefore statement of jurisdiction is required


2.  PRAYER FOR RELIEF: Court may grant parties the relief to which they are entitled, even though they never asked for it! (Rule 54(c))



3.   Conley v. Gibson
Black members of Brotherhood of Railway Steamship Clerks sued unionfor failing to represent black members when they were discriminatorily fired, rights violated according to Railway Labor Act (RLA) At trial level, suit dismissed for failing to state a claim b/c insufficiently detailed complaint.  Issue: should complaint be dismissed for failing to state a claim?  Holding: no

Rule: complaint should not be dismissed for failure to statea claim UNLESS it appear BEYOND A DOUBT that PLF can prove no set of facts in support of his claim
Issue: Should a complaint be dismissed for failing to set forth specific facts supporting its allegation?  Holding: no

Rule: FRCP do not require PLF to set out facts in complaintupon which claim based

B.  FAILURE TO STATE A CLAIM (Rule 12(b)(6))


 
a.   2 ways a complaint can fail to state a claim





a.  Insufficiently detailed to provide alleged violation OR





b.  Fails to state a claim b/c no law exists'




b.   Procedure:





a.  DEF sees substantive deficiency in complaint

b.  DEF complains about lack of detail (violated legal duty w/o being told how they violated it), files motion to dismiss




c.    Dismissal:




w/ prejudice means SYMBOL 147 \f "Normal Text"without leave to amendSYMBOL 148 \f "Normal Text":



-PLF's complaint dismissed w/ leave to amend can be redrafted & resubmitted (try again)



-PLF's complaint dismissed w/ prejudice is over-- dead; appeal is only option




d.   Standard Used:

p. 398: JUSTICE BLACK'S STANDARD (widely quoted) from Conley v. Gibson (above)





A complaint should NOT be dismissed SYMBOL 147 \f "Normal Text"unless it appearsBEYOND DOUBT that [PLF] can prove no set of facts in support of the claim that would entitle him to relief.SYMBOL 148 \f "Normal Text"
MOTION TO DISMISS ASSUMES THAT THE FACTS ALLEGEDARE TRUE!





SYMBOL 147 \f "Normal Text"Assuming everything in the complaint is true, it 
 



fails as a matter of law.SYMBOL 148 \f "Normal Text"




-because in certain situations the truth of the facts is immaterial because the law doesn't grant relief






-called a SYMBOL 147 \f "Normal Text"demurrerSYMBOL 148 \f "Normal Text" in code states like California; Motion to Dismiss at a federal level




-all that one should look at in filing a motion to dismiss isthe complaint itself: do not add any defensive facts to support the motion!



BUT party moving for Rule 56-Summary Judgment canput all sorts of evidence before the court: that is the distinguishing feature.   Rule: Discovery can proceed (ruling on it delayed) if it is necessary for one party to get info together to respond to SJ motion




e.  Discovery Put on Hold
In a motion to dismiss, discovery is put on hold until a ruling comes down!



C.  NOTICE PLEADING


1.  Rules 7, 9 ; Forms 2,3, 9 (410)




9b - securities Fraud, heightened pleading standard (416)




Rule 7: Pleadings Allowed, Form of Motions

(a) ONLY pleadings allowed are: complaint, answer, reply tocounterclaim, answer to cross-claim, third-party complaint and answer.  Court MAY order a reply to third-party answer.





(b) Motions defined






(3) must be signed in accordance w/ Rule 11




Rule 8: Special Rules of Pleading

(a) 3 things required in pleading (claim, cross-claim, counterclaimor third-party claim):






1.  Short, Plain Statement of Jurisdiction (Form 2)






2.  Short, Plain Statement of the Claim (Form 9)






3.  Demand for Judgement for the Relief Sought

(b) Defenses: must admit or deny averments; may state that has no knowledge about it; must specify which parts true, which denied.





(c.) Affirmative Defenses defined

(d) Failure to deny averments in a responsive pleading constitutes admission




(e) (1)  No technical forms of pleading or motions req'd

     (2) Party allowed to plead inconsistent claims SYMBOL 147 \f "Normal Text"in the alternativeSYMBOL 148 \f "Normal Text"; may be contradictory









Rule 9: Pleading Special Matters





(a) no need to aver capacity to sue or be sued

(b) Fraud, Mistake, Conditions of Mind: requires pleading w/ peculiarity. [Heightened Pleading Std]





(c-h)




a. Form 2 - Allegation of Jurisdiction






Unique to federal pleading






-most common bases of federal jurisdiction






1.  Article 3 - citizens of different states (interest must be more than $75k)






2.  Admiralty/Maritime






3.  Constitutional, U.S. Code

SYMBOL 147 \f "Normal Text"Complete DiversitySYMBOL 148 \f "Normal Text" - all parties must be of different states




b.  Form 9 - Complaint for Negligence






Factual sufficiency of pleading at issue




c.  Policy Issue:
Sample forms are skeletal compared w/ old style of code pleading. Reflect belief that pleading are insufficient vehicle to inform parties of case, help DEF prepare for trial.  Introduced elaborate system of pre-trial mechanisms to allow parties to inform themselves of details of conflict

–>DISCOVERY RULES (reduce importance of pleading)



2.  Rule 8:  American Nurses Assn. v Illinois (400)

Class action -  2 nurses associations + 21 individuals working in statejobs primarily filled by women sue State of IL, claiming state pays workers in predominantly female job classification less.  DEF moved for dismissal: comparable worth case - failure to pay comparable worth is not a violation of federal law.   Issue: Should a claim be dismissed if it does not set forth a clear and convincing picture of wrong-doing?  If SOME of the factual allegations are invalid?  Holding: no, and no




Rules:
1.  Cannot be dismissed just b/c it includes invalidclaims along w/ valid ones






2. Illustrative paragraphs can be not actionable and not cause complaint to fail






3.  Complaint does not fail merely b/c no complete and convincing picture of wrongdoing presented






4.  Unclear language in complaint requires DEF to move for more definite statement from PLF, not for dismissal


3.  Securities Fraud 




requires more specificity (416)

Historical perception of filing weak claims in order to induce companiesto settle




Rule 9(b) - most stringent restrictions on pleading fraud

Dalcon Shield (DH Robins Case) - company sent into bankruptcy by flood of law suits. Investors buy stock in company w/o realizing that it's about to go under.  Don't plead knowledge but mistakes that Robins made.  Robins made statements turned out not to be true, but did they know it at the time??  PLFs have to go through discovery to find out the facts but can't get by motion to dismiss!

1995 Securities Litigation Reform Act:  Must allege in detail the factsgiving rise to a strong inference that the DEF acted w/ the required state of mind

–>motive & opportunity to commit fraud OR facts showing deliberate recklessness

–> Securities Reform Act = effort to stymie strike suits, may also cut off some meritorious PLF suits
4.  Special Pleading Requirements:  




Rule 9(b) provides special pleading requirements for:





1.  Fraud





2.  Mistake


*Both turn on subjective mental state, require more in pleading.PLF must address DEF's state of mind in complaint, reasonable reliance on DEF's representation, PLF must tell a narrative detailing the story of fraud


Policy Issues




a.  Because DEF currently holds the evidence, which can be subpoenaed during discovery






SYMBOL 196 \f "MS LineDraw">knowledge of relevant information is possessedexclusively by DEF: not showing  facts at outset doesn't mean PLF doesn't have a valid claim

b.  PLF can subject DEF to disproportionate costs to prepare for trial

SYMBOL 196 \f "MS LineDraw">PLF can impose disproportionate cost and risk to DEFto force a settlement

SYMBOL 147 \f "Normal Text"Strike SuitSYMBOL 148 \f "Normal Text" - opportunistic lawsuit just to get a settlement (takes advantage of notice pleading rules to file unsubstantiated claims)





c.  Leatherman v. Tarrant Cty. Narcotics (411)







Rule 9(b)
PLF's home searched by police based on smell of narcotics. Sues municipality/police, alleging violation of 4th AmendmentClaim initially dismissed for failing to meet SYMBOL 147 \f "Normal Text"heightened pleading standardSYMBOL 148 \f "Normal Text" for civil rights allegations against a municipality.  PLF appeals dismissal.  Issue:   whether fed ct. may apply a SYMBOL 147 \f "Normal Text"heightened pleading standardSYMBOL 148 \f "Normal Text" in civil rights cases alleging violation by municipality.  Holding: no.

Rule 8(a)(2) - requires only a SYMBOL 147 \f "Normal Text"short and plain statementSYMBOL 148 \f "Normal Text"of the claim

Background:

U.S. Section 1983: Any person who deprives another person ofa federally protected civil right shall be liable (applies to state and local officials NOT private citizens), but only if actions of officers are pursuant custom or policy of the agency

4th Amendment: No state shall deprive of due process (I.e.states cannot violate the Bill of Rights)

Section 1983 LIABILITY: municipality may not necessarily be liable even if allegation true 

–> SYMBOL 147 \f "Normal Text"Respondent SuperiorSYMBOL 148 \f "Normal Text" - principal agent liability doctrine (employer liable for torts of employees; even w/o any fault of his own)

–> Court says there is no principal agent liability in municipal cases


*even though they were employed, even though the employees did these things, the municipalities are not liable

–> Basic Standard is that the sued-upon action must have been pursuant to a custom or policy of the municipality





–> excludes SYMBOL 147 \f "Normal Text"rogue copsSYMBOL 148 \f "Normal Text" acting on their own





–> Under some circumstances, failure to train amounts to SYMBOL 147 \f "Normal Text"custom or policySYMBOL 148 \f "Normal Text" of municipality





–> shows deliberate indifference to federally protected rights of citizens





–> Section 1983 makes municipality liable ONLY if officers' conduct is pursuant to custom or policy of the agency.





*Complaint dismissed for failing to set out that conduct was pursuant to such a policy in detail



-describe some series of similar incidences so that judge would infer the behavior is routine





–> THIS IS THE HEIGHTENED STANDARD

Qualified Immunity - gov't officials have it for acts performed in the course of official duties

-Supreme Ct. says gov't officials performing these duties have Qualified Immunity (1) if a reasonable person would believe the act was lawful [AND in his own mind he believed it was OK] and (2) it was lawful when committed





SYMBOL 196 \f "MS LineDraw">court later dropped the bracketed part





SYMBOL 196 \f "MS LineDraw">protects officials exercising SYMBOL 147 \f "Normal Text"discretionary functionSYMBOL 148 \f "Normal Text"





Test for Qualified Immunity:






1.  Subjective Test- reasonableness






2.  Objective Test- legal, authorized

Before Leatherman, heightened pleading standard went to issue of custom or policy and issue of qualified immunity

Leatherman's aftermath:  
PLF no longer has to file detailedcomplaint BUT DEF can file answer calling  on qualified immunity

–> reply by PLF to defense of Qualified Immunity ordered (must give detailed recitation of why DEF is not entitled to immunity)






**Rule 7 (previously never used)

Complaint –> Answer  –> Reply is still a heightened pleadingstandard (nothing changed really)

-PLF still has to set forth considerable detail before case can goforward

-everything that PLF used to have to plead to satisfy judge, he now has to plead following DEF's answer (now done in reply rather than in complaint)




Policy Issues:



Two Goals Conflict:

1.  Make sure PLF really knows what he's alleging from the outset (protect beleagurment of gov't officieal)





2.  No heightened pleading standard (Leatherman)



5.  Pleading in the Alternative -




 Rule 8(e)(2): party may set forth alternate, conflicting claims
-allows hypothetical, inconsistent or contradictory claims or defenses in situations where you can't know which is true




McCormick v. Kopman (424)

Widow of man killed in car crash sues both the truck driver whocollided w/ him and the dramshop where the deceased drank prior to the accident.  PLF Claims: DEF truck driver drove negligently, PLF not at fault; but if PLF was at fault, dramship operator liable for selling him liquor. h llinois allows PLF who is uncertain of facts to plead SYMBOL 147 \f "Normal Text"in the alternativeSYMBOL 148 \f "Normal Text" (conflicting stories OK) Claims husband both: sober AND drunk.   Jury originallyfound Kopman liable but not dramshop.   Issue: whether PLF's mutually exclusive claims justify dismissal.  Holding: no.

Rule: Civil Practice Act permits PLF to plead inconsistentcounts, each count weighed separately






Dismissal Test: 
a.  Court weighs sufficiency of each count's proof separately; court looks only at proof favorable to PLF (court will NOT weigh conflicting evidence); 

b.  Determine whether there is any evidence upon which a jury could give a verdict for PLF



9.  Ethical Constraints/Sanctions:  Rule 11 (437)

RULE 11: Signing of Pleadings, Motions, and Other Papers; Representations to Court; Sanctions
(a) All pleading/motions/other papers filed must be signed by attorney of record.  Unrepresented parties must sign themselves. Unsigned papers stricken.





(b) Attorney or unrepresented party certifies that:






(1) not presented for improper purpose






(2) warranted by current law

(3) contentions have/likely to have evidentiary support

(4) denials have/likely to have evidentiary support or reasonably based on lack of knowledge

(c.) Sanctions - if part (b) violated, court MAY impose sanctionsattorneys, parties violating OR responsible for violation






(1) Initiated by Motion or on Court's Initiative






(2) Sufficient to DETER conduct






(3) Court to describe sanctioned conduct in order





(d) Does not apply to discovery
a.  History:  originally very seldom utilized (prior to SYMBOL 145 \f "Normal Text"83), carried forwardbasic ethical requirement.  Revised to send signal that sanctions available & should be utilized **tightens standard**   Suddenly there was an enormous volume of complaints alleging Rule 11 violations, frequent imposition of sanctions.  Adversarial system: lawyers sought to use Rule 11 to their advantage. People frequently followed up motion to dismiss or motion for summary judgment w/ a request for sanctions.

1980s version: if there is a violation, there must be a sanction

1993 version: softened considerably: there may be a sanction

b.  Sanctions for Improper Purpose: Saltany v. Reagan (442), Saltany v. Bush (445)





Saltany v, Reagan (p. 442)

PLF sues President Reagan et al for damages sustainedduring Libyan airstrikes.   Foreign Sovereigns ImmunityAct: defines situations in which a gov't may or may not besued (e.g. when gov't acts in commercial capacity rather than sovereign capacity) Use of force in violation of international law is NOT an exception to sovereign immunity.  Court held that attorneys should have known that they couldn't bring suit BUT court decided not to impose sanctions. 

–>law does not grant this discretion: there must be sanctions according to appeals court

Dissenting Opinion: intervening decision of Sup. Ct. says that appellate review of trial ct. decision should attempt to uphold trial ct.'s decision (trial judge must be REALLY wrong to overturn)

Rule:  1983 version of rule supposedly injected an objective standard to judge frivolity





Policy Issue:  Conduct vs. Performance

–>does it make any difference if you have a bad motive for filing a lawsuit (e.g. spite), if you have a reasonably founded claim, grounded in law w/ factual support?




c.  Sanctions for Failure to State a Claim: 





 Rule 11 sanctions in 12(b)(6) case





Franz v. U.S. Powerlifting Fed. (449)






SYMBOL 147 \f "Normal Text"Tension between Rule 8 vs. Rule 11"

2 weightlifters disqualified from participating in DEF weightlifting organization's event, allege DEF tried to monopolize the sport of weightlifting.   PLFs not allowed into DEF event b/c they participated in a competing event.  Initially sued the USPF president, Mr. Cotter, too: dropped him as a DEF early on. Complaint dismissed under 12(b)(6), failure to state a claim.  Sanctions on behalf of Cotter





Issue: Whether Cotter entitled to (exorbitant) fees?





Whether USPF should get fees too?

Rule: failure to conduct reasonable investigation isgrounds for sanctions (you don't have to plead the grounds, but you must at least know them)





What did PLF do wrong to warrant sanctions?

1.  US Sup Ct. had just issued decision holding that it is impossible for a corp & its officers SYMBOL 147 \f "Normal Text"to conspireSYMBOL 148 \f "Normal Text"
–>that is exactly what PLF claims Cotter did (legally it's impossible therefore it's a waste of time)

2.  PLF should have found this out be doing sufficient research

BUT Potter requests exorbitant sum for his attorney's fees – judge decides to give him nothing b/c of his greed at trial level





Policy Issues:




Tension in administering Rule 11 b/t 2 goals:

1.  Compensate injured party (cost of defense of unnecessary/frivolous action)

2.  Deterrence (MAIN GOAL) - sanction ought to be measured by what it will take to deter this person & other like him from filing frivolous lawsuits 





-could be more or less than actual cost of attorneys fees 





-need not be monetary at all




d.  Sanctions for Failure to Cite Relevant Authority - Rule 11(b)(2)





Jourgersen v. City of Volusa (454)

Attorneys sanctioned under Rule 11 for failure to cite adverse, controlling precedent in Memo of Points and Authorities.  PLF asks for order constraining countyofficials from enforcing ordinance--emergency situation w/o hearing (Temporary Restraining Order). PLF's lawyers fail to mention the highly relevant, controlling legal authority.  Cannons of Ethics require disclosure of all relevant legal material





**do NOT assume SYMBOL 147 \f "Normal Text"everyone knows about a case alreadySYMBOL 148 \f "Normal Text"




Falls under 11(b)(2) –> certifying falls under SYMBOL 147 \f "Normal Text"existing lawSYMBOL 148 \f "Normal Text"



e.  Duty of Inquiry - Rule 11(b)(2)




Business Guides v. Chromatic Communications (459)

Publisher of business guide sues competitor, allegedcopyright infringer. PLF plants SYMBOL 147 \f "Normal Text"seedsSYMBOL 148 \f "Normal Text" of false info into the book to see whether competitors copy the entry; 10 seeds allegedly appeared in the Chromatic Directory.  Court asked for specifics copied prior to hearing; PLF then withdrew allegations re 3 seeds.  The judge became suspicious and sent a law clerk to investigate, discovered 9 of 19 seeds contain no false info.  

OLD Rule 11 sanctions imposed against both client andlaw firm for failing to inquire as to accuracy of remainingseeds after a few were found to be false.

Issue: whether rule 11 imposes objective standard of reasonable inquiry
Rule: Rule 11(b)(2) signature certifies to court thatsigner has read document and conducted reasonable inquiry into the facts 

Would this case come out the same way under the NEWversion (1993) of Rule 11?  NO!






1.  NEW Rule 11 provides sanctions for ATTORNEYSand UNREPRESENTED PARTIES (excluding representedparties!) for violations of legal representations

2.  But represented parties maybe can be held accountable for misrepresentations of FACT


Ambiguous –> rule doesn't appear to contemplate the Business Guides problem





Kramer v. Grant County (462)

Redneck relatives of woman's deceased fiancee havesheriff take his belongings and toss her out.  She sues and loses on Summary Judgment.  On appeal, PLF is original DEF, now seeking attorney fees.  DEF is the attorney for Kraemer, the woman.





Attorney filed suit based on letter from client alleging injury, hired an investigator who was unable to confirm or deny the allegations.  Many facts undisputed.  Claim strong enough to survive 12(b)(6): but SYMBOL 147 \f "Normal Text"dismissed onsummary judgment b/c atty failed to uncover enough facts during discoverySYMBOL 148 \f "Normal Text"





Issue: Rule 11 sanctions - whether atty failed to properlyinvestigate.  Holding: atty did enough, not sanctionable. Holding based on the phrase SYMBOL 147 \f "Normal Text"some supportSYMBOL 148 \f "Normal Text"
 >fails to define exactly how much someSYMBOL 148 \f "Normal Text" is


f.  Sanctions Based on Atty Error and Stupidity: 





Committee v. Dennis Reimer (469)
 

Ohio law firm trying to collect debt (mortgage) on acondominium in Ohio from man residing in Vermont.  In federal ct in Vermont b/c of diversity of citizenship (SYMBOL 147 \f "Normal Text"personal jurisdictionSYMBOL 148 \f "Normal Text").  PLF complains that law firm employee called PLF's employer and disclosed debt to employer (violates federal law) - in Vermont.  DEF moves first for dismissal for failure to state a claim then moves to dismiss for lack of personal jurisdiction after first motion fails BUT DEF has already waved this defense!

 




Rule 12: if the defense is not asserted in motion under12(b) it is waived

12(b)(2) authorizes motion to dismiss for lack of personaljurisdiction






–> when DEF moved to dismiss for failure to state a claim, should have also moved for dismissal for lack of jurisdiction at that time






-lost right to use that defense

PLF moves for Rule 11 sanctions - SYMBOL 145 \f "Normal Text"frivolous' motion forsummary judgment based on lack of jurisdiction – court grants –it was stupid for DEF not to have realized that the defense was waived.  PLF was pro se, however, so judge awards no sanctions (no out of pocket costs to PLF)






Judge misconstrues sanction under Rule 11 






-issue should not be compensation of PLF (who was pro se), but rather what it will take to deter DEF from doing this again






–>compensatory vs. deterrent effect


D.  RESPONDING TO THE COMPLAINT


1.  Jurisdiction as a Defense:




a.  Subject Matter - cannot be waived, may be brought up for 







the first time on appeal (12(b)(1) Motion to Dismiss)




b.  Personal - waived if not raised (12(b)(2) Motion to Dismiss)



2.  Types of Responses:





i.  DEF denies allegations in the answer







Rule 12

ii.  DEF conceeds PLF's facts but asserts other facts or law (e.g.asserting an affirmative defense) in answer







Rule 8(c)
iii.  DEF files motion to dismiss for failure to state a claim (admits facts stated, but law does not support claim) – NOT waivable

Rule 12(b)(6) 

OR 12(c) [Judgment on the pleading, filed afterpleading closed]
iv.  DEF alleges PLF chose wrong court (jurisdiction/venue) in theanswer, Motion to Dismiss







Rule 12(b)(1) - Subject Matter







Rule 12(b)(2) - Personal







Rule 12(b)(3) - Venue 

v.  DEF moves to dismiss for failure to join indispensable party–NOT waived






Rule 12(b)(7)





v.  DEF files a counterclaim against PLF

vi.  Other Defenses: bad notice, service of process (12(b)(5) or other defects in pleading may be raised in the answer (OR WAIVED)







Rule 12

vii.  DEF can consolidate multiple motions, defenses into oneanswer/pre-answer motion (Rule 12(g))





viii.  DEF can move for More Definite Statement (Rule 12(e))






(pleading so vague as to make response impossible)


3.  Pre-Answer Motion

i.  4 parts: notice of motion, motion, certificate of service and memorandum in support of motion.  If it cannot be granted on the pleading alone, affidavit may be added.





ii.  12(b)(6) motion is a common example



4.   Answer:


Rule 8(b) requires DEF to separate out that which is true from that




 which is untrue




Fuentes v. Tucker (p. 489)

DEF kills 2 kids in car crash, PLF sues.  DEF originally deniesfault, then files an amended answer right before trial in which he ADMITS fault –> wants to exclude evidence relating to fault in order to put obstacles in way of PLFs recovery.   Denial of blame would allow introduction of highly prejudicial evidence to jury.  Strategy is to keep this evidence from affecting damages by admitting blame.





Court says it was wrong for trial court to let the evidence in

-BUT no harm was done b/c amount of damages not overly large





*** PLEADINGS DEFINE THE EVIDENCE ***





Zielinski v. Philadelphia Piers Inc.

Accident - forklift driver ran into PLF, forklift at fault driven byCarload Contractors. Carload had leased it from PPI – all signage said PPI.  PPI denied complaint but failed to inform PLF that CCI was driving;  denied they owned the forklift (not true!)---denial misleading.

Rule 8(b) requires DEF to separate out that which is truefrom that which is untrue







-misleading answer to interrogatory






-sat by while misleading info given at depo



5.  Affirmative Defenses:

Rule 8(c): Failure to raise affirmative defense (in the answer) constituteswaiver of that defense




a.  DEF has burden of pleading them




b.  Doctrine for determining who should have burden of persuasion 




 
(1)  burden depends on which party has access to the information

(2) reasons of policy - who we want to win if there is a SYMBOL 147 \f "Normal Text"mistakeSYMBOL 148 \f "Normal Text"
-e.g. in criminal law, in favor of defendant to avoid injustice

-admits that certain issues are preferred over others

(3) which is more consistent with probabilities in case?




-Burden of proof and burden of pleading: the one who pleads ithas to produce evidence and persuade – can be very important to case's outcome

c.  Affirmative defense has logical relationship to PLF's cause of action: (1) constitutes necessary element to cause of action, (2) which party has better access to relevant evidence, (3) policy considerations, (4) prevent unfair surprise (ambushing PLF) (Ingraham v. US)




Gomez v. Toledo (p. 497)

PLF police officer fired, claims due process rights wereviolated by employer.  Sues police dept (employer).  DEFmoves to dismiss based on Qualified Immunity for acts done in good faith w/n official duties; moves for failure to state a claim (12(b)(6)) –> granted by district court.  PLF failed to plead that DEF was motivated by bad faith.  Appellate court reverses!  No way for PLF to know whether DEF's faith was good or bad at the pleading stage. Discovery is only way PLF could know whether there was or wasn't good faith.  Qualified immunity isaffirmative defense, burden of pleading is on DEF

Rule: Section 1983 requires only 2 things to statea claim: (1) allegation that DEF deprived PLF of federal right and (2) allegation that DEF acted under color of law (no requirement of allegation of SYMBOL 147 \f "Normal Text"bad faithSYMBOL 148 \f "Normal Text")

Rule:  No burden of detailed pleading can beplaced on PLF (see Leatherman case)







Rule 9(b)
Ingraham v. US (501)

PLF sues gov't doctors.  DEF is US gov't.   PLF wins, butdamages awarded exceed MLII Act of Texas (limits med malpractice awards to $50k). Gov't moved for relief, but Distr. Ct. rejects motion: not timely, should have been raised during trial.


E.  AMENDING THE PLEADINGS (507)



Rules 15: Amended & Supplemental Pldgs

(a) Pldg may be amended ONCE before responsive PLDG served. Otherwise court or adverse party may grant leave to amend SYMBOL 147 \f "Normal Text"when justice so requiresSYMBOL 148 \f "Normal Text"
(c.) Relation Back: amendment of a pldg relates back to date of originalpledge IF

1.  Permitted by law defining statute of limitations OR

2.  Amended claim arose out of same transaction or occurrence OR

3.  Changes adverse party, satisfies provision 2 above AND new party rec'd notice or knew/should have known

-service must occur w/n 120 days of filing per rule 4(m):that means 120 days after statute runs!

-contradicts purpose of Statute of Limitations, but this is what the rule says (tension)

See also Rule 13: Counterclaim/Crossclaim (adding related claims)



1.  Doctrinal Issues:




a.  Amending after expiration of statute of limitations:





-must SYMBOL 147 \f "Normal Text"relate backSYMBOL 148 \f "Normal Text" per Rule 15(c)

-it relates back, it will be treated as though it had been originally so filed (not time-barred)

b.  Amending before a responsive pleading filed, no permission needed (Rule 15(a))

SYMBOL 196 \f "MS LineDraw"> should be granted in most cases even if response alreadyfiled




c.  Statute of Limitations in 15(c)(3):

-necessary for PLF to both file AND SERVE the complaint within the time period

-federal practice: claim need only be filed before expiration of statute of limitations, can be served up to 120 days later (Rule4(m))

-Rule 15(c) borrows 120 day service rule from 4(m)

d.  Even if amendments are not offered, the court can treat the pleading as they had been amended SYMBOL 147 \f "Normal Text"when justice so requiresSYMBOL 148 \f "Normal Text" (Rule 15(b))



2.  Changing the Party Sued

a.  Amendment SYMBOL 147 \f "Normal Text"Relates BackSYMBOL 148 \f "Normal Text" if 

1.  it concerns the same transaction/occurrence alleged in original pleading AND





2.  new party rec'd notice w/n 120 days and will not be prejudiced




AND
3.  party knew or should have known that but for a mistake action






would have been brought against her in the first place




3.  Rule 15(c)(2): Same Transaction or Occurrence

The next 2 cases are about 15(c)(2) and should be considered together:




a.  Robyn v. Phillips Petroleum (p. 509)

W/n statute of limitations, PLF files a sex discrimination complaint.  After S.o.L. expires, she wants to add a claim for religious discrimination to the original claim.  Does the conduct in the amendment arise out of the same behavior alleged in the complaint?  If yes, then it relates back and is allowed. If no, then it is barred.  Court allows it, saying it's just a change in legal theory (based on the same alleged facts)

*problem: evidence that proves sex discrimination will probably not  also prove religious discrimination  – was judge wrong?  Is the DEF really hurt by allowing this amendment?  Is this going to require new evidence that will be difficult for DEF to gather?

*DEF should have argued we are hurt in ____ ways (witness died, information no longer available, etc. and it's the PLF's fault for waiting so long)




b.  Barcume v. City of Flint (p. 512)

PLF. wants to add claim of sexual harassment to original claim of discrimination in hiring/promotions.  S.o.L. has passed by the time they want to add the second claim.  Judge says the new claim does NOT relate back: it's based on different facts and alleged behavior.



Policy Issues:
*Cases appear contradictory.  Vetter believes they are the samecase except in outcome. 





*SYMBOL 147 \f "Normal Text"ConductSYMBOL 148 \f "Normal Text" is not self-defining: narrow or broad interpretation makes a huge difference in deciding whether new claims relate back.





*Goals:






-we want to resolve claims on their merits: we don't want to leave any serious claims unaddressed

-there can be severe unfairness in addressing grievances a long time after they happen: passage of time makes it hard to construct a reliable account of what happened, no confidence in our ability to resolve facts accurately; adverse party doesn't have a good opportunity to meet the claim

SYMBOL 196 \f "MS LineDraw">Vetter claims the problem we are trying to solve has to do withsorting out this calculus of competing claims

II.  JOINDER OF MULTIPLE CLAIMS


A.   JOINDER OF MULTIPLE CLAIMS - RULE 18

Allows any party to join as many independent or alternate claims as he hasagainst an opposing party.   (Rule 18(a))

1.  The list includes: claims, counterclaims, cross-claims, third-party claims

2.  Applies not just to original PLF, but to any party seeking relief throughcounterclaims or cross-claims too

–> OK to add unrelated claims to a legitimately related counterclaim or cross-claim!  (Original cross-claim must be related, SYMBOL 147 \f "Normal Text"add-onsSYMBOL 148 \f "Normal Text" don't have to be).  See 13(g).

3.  Plaintiff's Option whether to join multiple claims BUT failure to join multiple claims arising out of same transaction or occurrence will cause thoseomitted claims to be barred by res judicata (see below).


B.  COUNTERCLAIMS  - RULE 13

Allows any defending party (not just original DEF) to assert claims back againstparty claiming against him.



1.  Compulsory Counterclaims - Rule 13(a)



a.  Any related claim arising out of the same transaction or 

 

occurrence



b.  Must be raised or deemed lost (13(a)(ii)



2.  Permissive Counterclaims - Rule 13(b)


a.  Any claim against an opposing party which is NOT related to theaction




b.  Must be stated in the Pldgs




c.  Court may order a separate trial on unrelated claims if needed



3.  Limitations




a.  It's OK for counterclaims to seek more relief than the PLF's





original claim (13(c))




b.  There are statutory limits on counterclaims against the US gov't



4.  Supplemental Jurisdiction

-If a counterclaim is compulsory, there will be supplemental jurisdiction. Even, if it is not compulsory there may be supp jur 



-SYMBOL 147 \f "Normal Text"Supplemental JurisdictionSYMBOL 148 \f "Normal Text" covers these very closely state lawclaims/counterclaims





1.  This counterclaim is compulsory





2.  There is supplemental jurisdiction over this counterclaim





= synonymous statements



Appletree v. City of Hartford (p. 522)

 


PLF's claim is based on FEDERAL law. DEF's counter claim (libel) is aSTATE claim.  Both are members of the same state (no diversity b/t parties).  Rule 13 cannot authorize subject matter jurisdiction of state claim normally.  Counterclaim arises out of the same set of facts.  

Rule:  Where a party has a claim based on federal law, then it isallowed to join with that claim very closely related claims which are based on state law.  Same proposition extends to counterclaims which may be filed by DEF


Policy Issue:  Contributes to judicial efficiency: wasteful to decide thesame issue twice, avoids conflicting outcomes


C.  CROSS-CLAIMS - RULE 13(g)

Allows one party asserts claim against a Co-Party 



(e.g. multiple DEF's cross-claim against each other)




1.  Usually considered permissive – optional




2.  Two types:

a.  Must arise out of the same transaction or occurrence of either:






i.  the original action or






ii.  a counterclaim






OR
b. Must relate to any property subject to the original action

3.  Indemnity: crossclaim may call for co-party to indemnify claimant for all or part of the liability arising out of action



4.  Court may order separate trial if needed 




AMCO Constr. v. Mississippi State Bldg Comm.  (525)

Contractor has a surety bond for completion of project.  Contractor fails, insurance has to finish the project. Client sues insurance co for dissatisfaction w/ job, Insurance co crossclaims against original contractor.  Court holds crossclaim improper b/c requires new, separate fact-finding.

Rule:  Crossclaim can be asserted if it arises out of thesame transaction or occurrence in original claim; if it's not from the same transaction or occurrence, it is improper as a crossclaim and requires a separate lawsuit

III.  JOINDER OF MULTIPLE PARTIES


A.  IMPLEADER OF THIRD PARTIES  - RULE 14

SYMBOL 147 \f "Normal Text"If I'm liable to PLF, then someone else is liable to me.SYMBOL 148 \f "Normal Text"
Allows DEF to bring third party into the law suit who may be able to indemnify  DEF for all or part of any recovery PLF may get from DEF from the main claim. (E.g. insurance company)


1.  Requirements:
a.  DEF becomes SYMBOL 147 \f "Normal Text"third party PLFSYMBOL 148 \f "Normal Text" by serving complaint on third party, who becomes known as SYMBOL 147 \f "Normal Text"third party DEFSYMBOL 148 \f "Normal Text" (14(a))




b.  DEF feels 3rd partly likely to indemnify

c.  No leave of court needed if filed w/n 10 days of original answer;  otherwise requires leave of court (14(a)(2))

d.  PLF may implead a third party for indemnification against a cross-claim by DEF (Rule 14(b))



2.  Response
a.  Third Party may answer, counter-claim against Original PLF (same trans or occurrance) or cross-claim against Original DEF.

b.  Third Party may implead a Fourth Party who may also be laible to either Original DEF or Thrid Party. (Rule 14(a)(7))

c.  Third may assert defenses to EITHER the impleader claim OR the original claim b/t DEF and PLF.  If either claim fails, third party has no liability.



3.  Separate trial may be ordered upon motion by parties



4.  Third parties liability depends on the outcome of the main claim.

Note: Rule 14 does NOT permit DEF to substitute a Third Party as adefendant.  It allows DEF to pass on some/all of liability if she gets held accountable




Toberman v. Copas (P. 546)

Car accident.  DEF wants to blame a trucking company. Tries to bring in the third party under Rule 14.  Court refuses to allow this because one can only implead a third party for secondary liability– rule does not allow you to say SYMBOL 147 \f "Normal Text"it's him, not me.SYMBOL 148 \f "Normal Text"




B.  JOINDER OF PARTIES



Allows addition of third-parties – NO DOUBLE LIABILITY



1.  Compulsory Joinder - Rule 19




Third Party MUST be joined if 

a. Complete relief cannot be granted w/o joining the new party  

OR

b.  Absence of third party would impede its ability to protect arelated interest to the claim *(19(a)(2)(i.)) 

OR

c.  Absence of third party would open it up to double liability orinconsistent verdicts (19(a)(2)(ii))





(Rule 19(a)(2)

*Note: 19(a)(2)(I.) unlikely to apply.  Third party free to sue in an unrelated action, not bound by outcome in this one–- BUT it would apply  if remedy granted in first suit is one-of-a-kind (ownership of a famous painting).






a.  Jurisdiction: Must be subject to personal jurisdiction.  May not destroysubject-matter jurisdiction (diversity) (Rule 19(a)(1)

b.  Objections: if third party objects to being a PLF, court may make hima DEF or SYMBOL 147 \f "Normal Text"involuntary PLFSYMBOL 148 \f "Normal Text" (Rule 19(a)(3))



c.  Indispensable Parties:     (Rule 19(b))





1.  Court determines if a party is SYMBOL 147 \f "Normal Text"indispensableSYMBOL 148 \f "Normal Text"
-prejudice party's absence might cause any original party

-extent to which such prejudices may be avoided or diminished by other means






-adequacy of judgement w/o the party

       **-whether PLF will have an adequate remedy if the casewere dismissed for non-joinder **
2.  If SYMBOL 147 \f "Normal Text"indespensibleSYMBOL 148 \f "Normal Text" party cannot be joined, case must be dismissed (Rule 19(b)(1)) per Motion under Rule 12(b)(7)





d.  Necessary Parties vs. Indespinsible Parties:
1.  Necessary parties must be joined, but we can get along w/othem if they are unavailable
2.  Indispensable parties must be joined, and w/o them, wecannot proceed





Helzberg v. Valley West (P. 541)

Shopping Ctr lease allows only two full-line jewelry stores besides Helzberg (and shopping center fills those two slots). Shopping Center gives third lease to Lords for a limited jewelry store outside the lease restriction.  Lords actually constructs a full-line jewelry store which fits the lease restriction: shopping center now in breach w/ Helzberg.  Shopping center theoretically liable to both. Court decides Lords is not indispensable by looking at 19(b) factors.

Rule:  if the plaintiff would have no alternativeforum if this suit is dismissed, courts are VERY reluctant to dismiss



e.  Paradigm Situation:
Hypo: insurance company issues a life ins policy w/ feature to payoff if insured by a certain date.  Insured asks for the money.  But insured's daughter says that policy proceeds had been assigned to her.  Company owed the proceeds to someone, but not to both.  Compulsory Joinder prevents 2 lawsuits where insurance company forced to pay twice.



f.  Multiple Rules:





Rule 14 and Rule 19 can overlap





Rule 19 and Rule 22 can overlap


2.  Permissive Joinder - Rule 20

Parties may sue together or be sued together IF they assert OR aresubject to any right to relief (e.g. indemnity)  which BOTH





a.  Arises out of the same transaction or occurrence AND





b.  Has a question of law or fact common to all co-parties




(Rule 20(a)(1))





a.  Function: PLF may sue multiple DEFs or multiple PLFs can sue DEF,or both

b.  Optional: does NOT require parties to be joined; decision left to PLFs;may sue in separate action if they prefer

c.  Separate Trials: court may order separate trials to preventembarrassment to party, avoid delay or prejudice, or prevent a party from incurring undue expense . (Rule 20(b))




 







d.  What constitutes same transaction?







Mosley v. General Motors Corp. (p. 534)

10 PLFs allege racial discrimination, sue on their own behalf and also on behalf of a class of similarly situated employees.  Court of App says PLFs can all be joined b/c of contention that discrimination was result of a company-wide policy which affected all of them 

(SYMBOL 147 \f "Normal Text"TransactionSYMBOL 148 \f "Normal Text" = not just the specific incidences but, more importantly,  the alleged, general policy that caused those incidences)

\

Policy Issue: in order to know whether they arise out of thesame transaction (company wide policy), you have to try the case.  Vetter's argument: we should err on the side of joinder.  It's easier to pull the cases apart later than to put them back together.



e.  Permissive or Compulsory?




Temple v. Synthes Corp.  (P. 539)

PLF sued mfr of a plate-and-screw medical device implanted in his spine in one venue, sued doctor/hospital in separate suit.  DEF Manufacturer moved to dismiss for failure to join necessary parties (doctor/hospital) per Rule 12(b) and Rule 19 (dismissal for failure to join an indispensable party).  Sup. Ct. finds that the hospital and doctor are subject only to doctrine of permissive joinder: they don't HAVE to be included (but they COULD be)






Rule: PLF's choice whether to join or sue separately



3.  Interpleader - Rule 22




Requires claimants to bring stakeholders with conflicting claims into theaction.  (Lots of people vying for limited fund of money)

a.  Rule Interpleader:
1.  Complete Diversity of Citizenship Required!  Noclaimant may be citizen of same state as DEF.

2.  Interpleader mandatory if PLFs would be exposed todouble liability (Rule 22(1))

2.  Requires NO common origin of causes; actions may be adverse and independent (22(1))






3.  DEF may interpled if he is at risk of double liability







(Rule 22(2))





b.  Statutory Interpleader - SYMBOL 167 \f "Normal Text"1335





1.  Requirements:







-Subject Matter Jurisdiction







-Controversy in Excess of $500

-SYMBOL 147 \f "Normal Text"Minimal DiversitySYMBOL 148 \f "Normal Text" - at least 2 parties need diversity, not all.  Only any 1 claimant and DEF need be diverse.







-SYMBOL 147 \f "Normal Text"StakholderSYMBOL 148 \f "Normal Text" must post a bond

2.   De Facto Supercedes Rule Interpleader, because it is broader

3.   Venue: Section 1397 says venue is appropriate in any venue where any party resides





c.  Paradigm Situations:

1.  Some specific item of property, where relief sought by various PLFs is to get that property (e.g. a specific work of art) – risk to stake-holder is contradictory orders incapable of fulfillment

2.  Prevents stakeholder from being obliged to do conflicting things (e.g. life insurance hypo, ordering to pay both)

3.  There is no risk of double liability to DEF, but the  various PLF's are at risk of getting too little of getting nothing – ensures each gets a proportional share [e.g. State Farm case]






State Farm v. Tashire (553)

Bus accident (hit by truck), many passengersinjured, making claims on meager$20K insurance liability policy through State Farm.  The most that all of the PLFs together can get from this policy is $20k!  State Farm tries to interplead all of the PLFs plus any potential PLFs who have not yet brought suit.  Statute allows court to enjoin any of these PLFs from filing a lawsuit on this matter anywhere else.  Sup Ct says interpleader proceeding is appropriate, but it doesn't have to be tried in Oregon.  



4.  Intervention - Rule 24

Allows third party w/ a SYMBOL 147 \f "Normal Text"significant, protectable interestSYMBOL 148 \f "Normal Text" to voluntarily joinan action and become a party



a.  SYMBOL 147 \f "Normal Text"Intervention of RightSYMBOL 148 \f "Normal Text" - Rule 24(a)

Judge MUST allow the party to intervene if the rule's conditionsare satisfied!




1.  Requirements:






-Complete Diversity






-Timely Application

-Applicant claims SYMBOL 147 \f "Normal Text"a direct interestSYMBOL 148 \f "Normal Text" in a SYMBOL 147 \f "Normal Text"related property/transactionSYMBOL 148 \f "Normal Text" AND






-Interest is not already adequately represented OR







is SYMBOL 147 \f "Normal Text"adequately protectableSYMBOL 148 \f "Normal Text" AND

-Non-intervention will impair ability to protect that interest








2.  Limitation: remember that UNTIL PARTY INTERVENES,

it will not be bound by the judgment (res judicata)!  Key consideration in whether non-intervention will impair ability to protect interests!




b.  Permissive Intervention - Rule 24(b)

Judge MAY or MAY NOT allow the party to intervene if the rule'sconditions are satisfied!

1.  Requirements:   Applicant's claim is related to the main actionby a question of law or fact

2.  Considerations:  Court should weigh any delays or prejudices to the original parties resulting from the intervention

c. General Procedure for all Intervention - Rule 24(c)





1. Intervening Party serves Motion to Intervene

2. May move to intervene under 24(a) and alternately under 24(b)



Note: SYMBOL 147 \f "Normal Text"An interestSYMBOL 148 \f "Normal Text" is undefined.  It is unclear just what canconstitute SYMBOL 147 \f "Normal Text"an interest.SYMBOL 148 \f "Normal Text"







 





d.  Amicus Curie Briefs - alternative to intervention, less powerful
e.  General Paradigm Situation:  X owns land and gives a mortgage onland to secure repayment.  X gets a second mortgage, gives a new security interest on the same land.  First mortgage holder is entitled to be paid first.  X pays the first mortgage holder, but not the second.  Second mortgage holder thus begins foreclosure, through a lawsuit.  Where does this leave the first mortgage holder?  May wish to intervene, and should be allowed to do so (intervention of right).   First mortgage holder's status asintervenor will ensure that she is paid first.  –> could not be permissive intervention b/c has no claim of her own because she is still getting paid!!


5.  Class Actions  - Rule 23

Allows large numbers of people who are all similarly situated, parallelclaims against DEF; litigating for one, litigates for all




Must meet requirements of BOTH 23(a) and 23(b)!
a.  Requirements:     





1.  Rule 23(a)'s Requirements:

i.  Numerosity:   class is so large that joinder impractical





AND
ii.  Commonality: common question of law or fact





AND
iii.  Typicality:   representative party's claims/defenses







 are typical of the rest of the class





AND

iv.  Adequacy: representative parties adequately/fairlyprotect class' interests 







–> look at financial resources of class' lawyer




AND
2.  Rule 23(b)'s ADDITIONAL Requirements:




    Action Must Conform ONE of these categories:



-------->
i.  SYMBOL 147 \f "Normal Text"23(b)(1) ActionSYMBOL 148 \f "Normal Text":






    Separate actions by individual PLFs would risk







(a) Inconsistent/Varying Adjudications OR

23(b)(1) +




(b) Judgment for 1 class member would


23(b)(2)




 substantially impede other members fromtaking action/protecting themselves

are one




**23(b)(1)(b) cases fit the SYMBOL 147 \f "Normal Text"limited fundsSYMBOL 148 \f "Normal Text"

SYMBOL 147 \f "Normal Text"groupSYMBOL 148 \f "Normal Text"




 scenario.  Lawyers argue liability is sohuge it will bankrupt DEF, thus limiting the amount of funds available to satisfy the claims.

–> similar to 19(b), compulsory joinder of







 indispensable party, but too many of them



-------->
ii.  SYMBOL 147 \f "Normal Text"23(b)(2) ActionSYMBOL 148 \f "Normal Text":

    Opposing party acted similarly adverse to the entire class







**injunctive relief must be primary remedy**


23(b)(3)


iii.  SYMBOL 147 \f "Normal Text"23(b)(3) ActionSYMBOL 148 \f "Normal Text":
is a separate



     Court finds that facts common to class


SYMBOL 147 \f "Normal Text"groupSYMBOL 148 \f "Normal Text"



 predominate over facts specific to each individualAND class action is best way for fair & efficient adjudication







**generalized SYMBOL 147 \f "Normal Text"catch-allSYMBOL 148 \f "Normal Text" categorySYMBOL 148 \f "Normal Text"
SYMBOL 196 \f "MS LineDraw"> Special Notice Requirement for 23(b)(3)!  Seebelow – allows class members to SYMBOL 147 \f "Normal Text"opt outSYMBOL 148 \f "Normal Text" of law suit.


SYMBOL 196 \f "MS LineDraw"> Every class action fits under this.  Question iswhether it also meets higher requirements of (b)(1) or (2)

3.  Jurisdiction:   Does not require that all members be diverse, but does require that each class member satisfy the jurisdictional amount requirement ($75,000)





4.  Examples






a.  General Telephone v. Falcon (p. 583)

Class action claims that GT uses national origindiscrimination to harm Latino employees and applicants.  Problem: PLF is an employee, he is not like the applicants.  PLF can only present evidence re discrimination in 







promotion, not in hiring.







b.  Angelastro v. Prudential (568)

PLF has a small stake in a large controversy--whether 190,000 people were cheated.  Her single claim is almost meaningless by itself.  Case will be categorized as a class action or it won't happen (too small by itself to bother litigating).  It is definitely not a (b)(1) case.  PLF's request for injunctive relief is purely to ground an argument that this is a (b)(2) class action.  PLF wants it to be a (b)(2) because if the action falls under (b)(3) there is a requirement of notice, very expensive.  PLF will probably find it too expensive to pay for this notice, so that may put an end to the suit.   PLF dies twice:   this is a 23(b)(3) case rather than a (b)(2) case; there are no common questions of fact to justify certification.




b.  Procedure:
1.  Certification - as soon as practicable, court must determinewhether to SYMBOL 147 \f "Normal Text"certifySYMBOL 148 \f "Normal Text" the class, maintain as a class action (Rule 23(c)(1)) 



 





2.   Notice - only applies to 23(b)(3) actions:

Court determines best way to contact all class members. Class members may request to be excluded.  Judgement will only cover class members NOT requesting exclusion. (Rule 23(c)(2))

**Providing notice is VERY expensive, undesirable (preferable to get 23(b)(1) or (2) certification!)






–> no Notice/Opt Out in 23(b)(1) and (2)!




c.  Judgment:




1.  23(b)(1) and 23(b)(2) Actions:

Judgment applies to all people the court finds to be members of the class (Rule 23(c)(3))





2.  23(b)(3) Actions:

Judgment applies to all class members IF they rec'd proper notice AND did not request exclusion   (Rule 23(c)(3))

3.  Settlement/Dissmissal requires court's approval AND notice toall class members (Rule 23(e))


4.  Policy Issues:    Members of the class are technically parties but do not participate, are not heard from, not represented by own counsel, yet a decision is rendered, or a settlement is reached, which binds everybody in the class!






Hansberry v. Lee (588), Supreme Court
Important b/c it says that (1) class actions ARE constitutional and that people can be bound by actions in which they were absent and (2) absent parties can be bound ONLY in actions in which they are adequately represented

d.  Partial Class Actions:   Class may be subdivided into subclasses, orclass action may be brought w/ respect to only particular issues of an action (Rule 23(c)(4))




e.  Derivative Actions by Shareholders (Special Case) - Rule 23.1





1.  PLFs must be a shareholders

2.  Complaint must state what efforts PLF made to obtain remedy directly from corporation/officers, why those efforts failed





3.  PLF must adequately represent interests of class

4.  Court must approve settlements, class rep must notify class of settlement




f.  Paradigm Case:
Consumer protection is classic paradigm: often involves tinydamages, person by person.  E.g.  25 years ago there was a practice among hoteliers to add a small charge on bill (e.g. SYMBOL 147 \f "Normal Text"Tx $2.93).  Tx was not tax; it was nothing, just an extra charge.  A number of chains had gotten together and all agreed to add this little charged labelled SYMBOL 147 \f "Normal Text"txSYMBOL 148 \f "Normal Text" – violation of anti-trust law.  Injured consumer often gets nothing.  Effect, however, is to deter the conduct and force wrong-doers to disgorge the ill-gotten gain.

IV.  DISCOVERY 

A.   DOCTRINE


1.  Notice pleading necessitates discovery

2.  Deep tension between aims of discovery and traditional aims of adversary systems




-share info w/ adversary SYMBOL 147 \f "Normal Text"for freeSYMBOL 148 \f "Normal Text"




-aim of the system is to keep one side from gaining advantage by controlling access to information





–> tribunal gains maximal info to arrive at just decision





–> facilitates settlement





-judges have to be fully informed; settle based on common knowledge of all parties

3.  FRCP instruct parties to share all the info they individually possess in order to obtain a fair and just resolution

–>individual parties are not interested in a fair and just result: they want a FAVORABLE result




–>system relies on honesty of parties (& their fear of being caught)




* favorable info is likely to be turned over to induce a settlement;




unwillingness to hand over unfavorable evidence


B.  DISCOVERY DEVICES (659-60)



Generally:  Rules: 26-37 plus 45



overview on p. 664-74



1.  INTERROGATORIES - RULE 33
a.  Requirements:

1. May only be served on a PARTY (not 3rd parties) per Rule33(a)(1).   

2.  May serve up to 25 interrogatories.  More with leave of the court per Rule 33(a)(2-3).

b.  Answer to Interrogatories:

1.  Answer always written by a lawyer but signed by a party (signed by the person making the answer per Rule 33(b)(2))






2.  Answer must be given w/n 30 days unless court changes timeframe (Rule 33(b)(3))

3.  Objections to Interrogatories must be stated w/ specificity; objections not stated timely may be waived. (Rule 33(b)(4))

4.  Sanctions available under Rule 37(a) for improper objection or failure to answer (reasonable fees for obtaining Order to Compel)




b.  Helpful to furthering discovery method

-obtain eitness contact info, location/nature of records or other evidence, force opponent to specify grounds of claim (= SYMBOL 147 \f "Normal Text"contention interrogatories)




c.  Commonly answered in a way that is not forthcoming


2.  DEPOSITIONS - RULE 30



a.  Requirements

1.  Per Rule 33(a) NO leave of court required UNLESS taking more than 10 depos, witness already deposed, depo scheduled prior to the Rule-26(f)-Discovery-Meeting or deponent is in prison.


2.  Notice to Take Depo provided to all other parties (Rule 33(b)(1))

3.  Third-Party Depos:  Supoena Duces Tecum - if deposing party wants 3rd party being deposed to bring along writtenmaterials, this specifies the materials sought






4.  Witness must be sworn by court reporter (Rule 30(b)(4))

  



5.  Deposing Organizations: organization must designate

 knowledgeable officer/director/manager (Rule 30(b)(6))




b.  3rd  party CAN be subpoenaed for depo

c.  Consists of examination of witness under oath, traditionally w/ court reporter present, plus all parties




d.  Objections raised are preserved in the record (Rule 30(d)(1))





*most do not prevent deponent from answering






UNLESS to preserve a privilege (Rule 30(d)(1)(b))





*only matter if the objected testimony is later used for trial





*reporter makes transcript






-either party can pay for copy




-deponent may request to review transcript and make







 changes




e.  Deposition on Written Questions - Rule 31

SYMBOL 145 \f "Normal Text"



* less useful , no opportunity for follow-up questions

*deliver written questions to court reporter, who then reads them to the deponent; deponent answers verbally on the record




f.  Corrections: typically to fix typos not to alter the record of the





 answer (Rule 30(e))




g.   Sanctions:
-court MAY order sanctions against serving party for failure to attend depo (Rule 30(g)(1))

-if serving party fails to issue subpoena and witness no-shows, court MAY order sanctions against serving party (cost of other party's atty for showing up) (Rule 30(g)(2))

h.  Depo testimony may be introduced in court in accordance with Rule 32.





Normally to:






-impeach a witness (Rule 32(a)(1))



-if NON-PARTY witness has died, lives more than 100 miles away, is sick, imprisoned, etc. (Rule 32(a)(2))

**It is permissible to use depos from ANOTHER action involving the same subject. (Rule 32(a))(6))



3.  REQUESTS FOR PRODUCTION (Document Inspection/Production)




RULE 34




-May request any document or info w/n scope of 26(b).




a.  Requirements:

1.  Must state each item or category separately (Rule 34(a)(1)(a))

2.  Must specify items to be inspected, manner of inspection and request a reasonable time/place for inspection (Rule 34(b)(1))




b.  Non-Parties:

-May be compelled to produce docs under Rule 45 (Subpoena) (Rule 34(c))



4.  REQUESTS FOR ADMISSION - RULE 36
a.  Must regard statements of opinion or fact, applicability of law to factand truth of opinions, authenticity of documents w/n scope of Rule 26(b) (Rule 34(a)(1))

b.  Answers:

1.  Due in 30 days.  If no answer or objection rec'd, party is considered to admit the allegation (Rule 36(a)(2)





2.  Admissions and Denials mut be specific (Rule 36)(a)(4))

3.  Not answering due to lack of knowledge or info requires reasonable inquiry (Rule 36(a)(5))



c.  Effect of Admission:  

Formal and BINDING.  Comes after full discovery: have info about it.  Relieves the need for evidence on this point (puts issue to rest) (Rule 36(b))

d.  Not purely a discovery device:  purpose is to narrow the issues to simplify for trial, put some relevant matters out of scope of trial.   Isn't really used to discover new info.



5.  PHYSICAL/MENTAL EXAMINATION - RULE 35



 -Personal injury/medical malpractice, various specialists examine 





PLF

a.  Requirements:





1.  Exams can ONLY be obtained through order of the court,  



following show of good cause and that the exam is 





material to controversy (Rule 35(a)(1))

–>Only discovery device that requires a court order toexecute
2.  Notice to all parties specifying examiner, time/place, scope (Rule 35(a)(1))





3.  Report of examiner:






-available to adverse party (35(b)(1)

-examined party waives right to have another examiner testify if she requests a copy of the exam report (35(b)(2)





b.  Rule overcomes physician/patient privilege that PLF might otherwise have




c.  Parties exchange all their examinations


C.  POLICY ISSUES (74)

Rule 26: Mandatory Disclosure subject to major dispute at time of drafting




*invasion of AC privilege and Work Product




*BUT these are the same things that have always been





requested during discovery, in almost every case




*need for loyalty to clients' interest possibly contradicted





-use of lawyers skills on client's exclusive behalf

-to what extent should a client be absolutely candid and forthcoming when his revelations may be disclosed to the adversary?

*may be discoverable anyway, but it would have to be asked, and properly identified


–>opponent has to do work, exercise skill instead of you doing it for him

D.  MANDATORY DISCLOSURE - RULE 26(a)
1.  Initial Dislosure - Rule 26(a)(1) - MANDATORY (no need for request), unlesslocal rules say otherwise.  Must be exchanged w/n 10 days of discovery conference (26(f))




(A) Name/contact info of everyone who may have discoverable info

(B) Copy or description of all documents relevant to disputed facts pled w/ peculiarity




(C.) Computation of damages calculation




(D) Any insurance info relevant to liability




*if facts are not pleaded with peculiarity at the outset, there





may be no obligation to disclose



2.  Disclosure of Expert Testimony (Rule 26(a)(2)




(A) Identity of all testifying expert witnesses

(B) Experts must prepare and sign a report contain all opinions, basis for opinion, data/info relied upon, exhibits to be used to support opinion, her qualifications, compensation.




(C.) Due 90 days before trial


E.  SCOPE OF DISCOVERY - Rule 26(b)


1.  Fundamental Principle:


26(b)(1) Any matter not protected by privilege (entitlement not to disclose:  e.g.self incrimination, attorney-client, physician-patient, sometimes accountant-client, marital/spousal).  Need not be admissible at trial, only calculated to lead to discovery of admissible evidence later. 

2.  Limitations on Discovery
Per Rule 26(b)(2), court SHALL llimit discovery if:




 (I) discovery request is duplicative or obtainable thru a more convenient source






(ii) party already had a chance to get the info thru discovery

(iii) burden/expense outweighs benefit or appears to go beyond what's at stake in the case






MUNOZ v. INS:   (P.693)
Alien denied admission to United States files claim against INS, seeks records for all decisions made in a certain period of time at great cost to INS. INS argues that it ought to be enough to provide limited number of examples, partially complying with the request – Judge agrees.



3.   Expert Opinion (Rule 26(b)(4))




(A) Expert may be deposed after giving written report, if any.

(B) Non-testifying Expert Opinion not discoverable UNLESS SYMBOL 147 \f "Normal Text"exceptional circumstancesSYMBOL 148 \f "Normal Text" make it impracticable to obtain facts/opinions by other means

(C.) Requesting party must compensate expert for time spent responding to discovery requests





NOTE:  experts informally consulted are never discoverable





*work product protection





Coates v. AC&S Inc.  (P. 731)

Man dies (assumed from asbestos), each side sends tissue samples to various experts for evaluation  **Judge holds that all parties will see the reports of all experts** to prevent SYMBOL 147 \f "Normal Text"expert shoppingSYMBOL 148 \f "Normal Text" (practice of submitting samples to many different experts, selecting only the expert with the most useful opinion)

4.   Privilege
a.   Per Rule 26(b)(3)(d), Party withholding privileged info req'd todescribe nature of privilege, general description of items withheld (e.g.Privilege Log)







b.   Doctrine:





-privileges are creation of state law, a few are constitutional



-may be waived, but where they apply if not waived you do not have to answer





*any substantive answer may be construed as waiver!




c.    Types of Privilege:










i.   Attorney-Client:

-covers communication between lawyer and client; does not protect the underlying facts in the discussion (only thediscussion itself)






Upjohn v. US (798)

Company paying bribes to foreign govts.  Investigates and discovers questionable payments.  VP/General Counsel collects questionnaires, interviews with low-level employees. Alerted govt agencies voluntarily.  Now the government demands all of their investigation work product:  DEF claims A/C and W/P.  Issue is whether these low level employees fall under A/C (usually only covers officers, managers)

*Holding:  court extends A/C privilege to cover such people.  Memos prepared by atty in anticipation oflitigation, therefore protected
Rule:   Privilege covers only the pieces of paper generated by the attorney, not the underlying acts contained in those documents





ii.  Work-Product:





Per Rule 26(b)(3)  SYMBOL 147 \f "Normal Text"Documents & other tangible thingsSYMBOL 148 \f "Normal Text"prepared in anticipation of litigation may ONLY bediscovered IF adverse party has SYMBOL 147 \f "Normal Text"substantial needSYMBOL 148 \f "Normal Text" and shows materials are not obtainable thru other means w/o undue hardship







–> Court must protect against disclosure of attorney legal theories, opinions, impressions










1.  Work of lawyers and persons acting on behalf of lawyers

2.  Privilege is NOT absolute: to the extent that the other party legitimately needs the info and cannot access it any other way, it may be discoverable









3.  Privilege covers SYMBOL 147 \f "Normal Text"documents and tangible thingsSYMBOL 148 \f "Normal Text"






Hickman v. Taylor
Supreme Court protects against disclosure of recollections as well as of work product.

Memos and recollections ought to be treated the same.  Advisory committee writing the rule, however, only wrote SYMBOL 147 \f "Normal Text"documents and other tangible thingsSYMBOL 148 \f "Normal Text".  Some states have developed common law saying recollections are NEVER discoverable.



5.  Objections:



Methods of resisting improper requests for discovery:

a.  Requests for Production of Documents, Requests for Admission, Interrogatories all in writing: in a certain period of time DEF answers in writing





*DEF can write SYMBOL 147 \f "Normal Text"objectionSYMBOL 148 \f "Normal Text" and state the grounds for






objecting instead of answering

b.  If privilege is claimed: sufficient info must be furnished in order to enable a judgement about whether claim is well-founded






*it used to be that people would never acknowledge






the document existed; rules now provide that this is






not permissible

*PRIVILEGE LOG keeps track of docs allegedly covered by privilege protections




c.   Deposition Objections:





-Question asked, pursuant to instructions from counsel, deponent may decide not to answer

–>very limited grounds for doing this – the ONLY permissible grounds for instruction not to answer are:






-enforce privilege






-enforce judge's order restricting discovery






-protective order sought (shields party from 







discover) Rule 26(c)







*e.g. trade secret






-Depositions may be abusive






-repeated objections, rudeness, intimidation






-party may suspend depo and go to court for 






a protective order in dire situation

-Any objection which could be cured by rephrasing a question, is deemed waived if not raised during the depo





6.  Appeal of Discovery Orders 
-cannot be appealed in and of themselves (they aren't final judgments)





a.  Wait for final judgment, argue on appeal that discovery order was inappropriate (not enough in itself to warrant reverse usually)

b.  Obtain appellate review by extraordinary writ: sue the trial court (appellate review granted very rarely)

c.  Trial judge may certify a matter as difficult and likely to affect the outcome of the trial, may ask for appellate review (rarely happens)





–>very few appellate opinions on discovery



7.  Duty of Third Parties 





Mt. Sinai School of Medicine v. Amer. Tabacco (p. 772)

Rule 45 grants power to subpoena third-party, requiring testimony at trial or attendance of depo as well as production of documents.  Tobacco serves a subpoena on Mt. Sinai doctors asking for all of the data underlying certain studies showing relationship b/t smoking and asbestos exposure b/c Tobacco will have to rebut this study.  Mt. Sinai doctors resist the subpoena:  confidentiality of patient identities, burden of trying to REDACT in order to preserve confidentiality, valuable medical research will be interrupted for the benefit of the tobacco companies.  Court holds that a lot of disclosure must be made.


F.  ENFORCEMENT OF DUTY TO DISCLOSE



1.   Uncooperative Witnesses - Rule 37(b)

(1) If deponent fails to answer a question after being directed by court todo so, MAY be contempt of court (JAIL, FINE)



(2) Sanctions: for witnesses'  failure to co-operate, court SHALL require disobedient party or atty to pay reasonable expenses AND/OR MAY:

(A) order the facts investigated deemed established in the action






(B) refuse to allow disobedient party to support/oppose certain claims





(C.) Issue an order striking pldings, parts of plugs or dismissing the action, rendering judgment by default against disobedient party





(D) Contempt of Court



2.  Failure to Disclose - Rule 37(c)

(1) Failure to disclose means evidence cannot be used at trial by partythat failed to disclose.  Additionally, court MAY impose sanctions (payment of reasonable expenses caused by failure)

(2) Failure to admit any matter as requested later proved to be true allows adverse party to apply for sanctions, reasonable expensesoccurred in making proof.  UNLESS party failing to admit had reasonable grounds to believe it would prevail



3.  Practical Effects:



Very Little Danger in Failing to Disclose!
 


a.  Admit what's true unless you think you have a chance of





 prevailing

-but if it turns out to be true, then you have to pay the attorney's fees for the other side in proving it





-very little cost to denying it (low-level sanctions)

-SYMBOL 147 \f "Normal Text"genuine issue for trialSYMBOL 148 \f "Normal Text" = grounds to deny, even if you think it's true, if you think they can't prove 






–> provability is the standard, not truth!!

b.  Rules seem to falter in their enforcement of obligation to be truthful ! 





Rozier v. Ford Motor Co.  (p. 739)

Ford went to jury re a car explosion (liability) w/ favorable result.  Appeal to vacate verdict due to Ford's fraud/ misconduct during discovery.  A Ford atty found a responsive doc a couple of weeks before trial, failed to amend response to interrogatories by producing document.


G.  PROTECTIVE ORDERS - Rule 26(c)
Parties enter into an agreement to keep all info disclosed in course of discoveryconfidential; often paties jointly request a court order to this effect
1.  Requirements: Motion for Protection, Showing of Good Cause, Certification ofa Good-Faith Effort to settle the matter w/o court's intervention (26(c)(I))

2.  Basis: Court may make order when justice requires, to protect a party fromembarrassment, annoyance, oppression or undue burden/expense (26(c)(ii))



1.  Prohibits disclosure of discovery materials to third persons

-necessary concession to reality of human nature in adversarial system:  likely to disclose more readily if info will be protected



2.  BUT parties already obliged to turn over the requested info, whether it will show up on front page of NY Times or not

3.  Policy interest in need to protect revelation of trade secrets to competitors





Grove Fresh v. Everfresh (p 763)

Grove conducted discovery in suit to redress competitive injury re misbranding/adulteration of product.  2 sets of people want access to the discovery – group of plaintiffs with parallel claims and a group of journalists who want to make the info public.  1st case:trial judge issues protective order





2nd case: puts entire record under seal.

V.  SUMMARY JUDGMENT

A.  DOCTRINE -  Rule 56

SYMBOL 147 \f "Normal Text"There is no genuine issue of factSYMBOL 148 \f "Normal Text"   OR



 SYMBOL 147 \f "Normal Text"The moving party is entitled to judgment as a matter of law.SYMBOL 148 \f "Normal Text"


1.  Timing:
 DEF may move for SJ at ANY time; PLF must wait at least 20 days from commencement of action to move for SJ (Rule 56 (a-b))



2.  Basis:
Must be based on Pldgs, Depos, Interrogatories, Admissions or Affidavits (Rule 56(c)(3))







 Adickes v. SH Kress & Co (844)





Schoolteacher brought a sec. 1983 claim based on a conspiracybetween cops and store manager.  DEF moved for SJ, supported by affidavits and depos but fails to dispute key claims of PLF'scomplaint.  SJ motion denied.

Rule: in the absence of any evidence, the claim of the PLFis not overridden by the DEF's SJ motion

B.  CASES:    The Supreme Court SJ Trilogy


1.  Burden of Proof in SJ



Celotex v. Catrett (850)
Wrongful death by asbestos exposure.   Celotex moves for SJ b/cPLF has no evidence that Celotex  responsible for the asbestos that allegedly killed decedent.  Court UPHOLDS the granting of MSJ b/c PLF's claims unsupported... in other words, that if Celotex was correct in its contention that P offered no evidence linking Celotex, the MSJ should be granted.  

Rule: Burden on PLF at SJ phase, PLF must showexposure evidence to fend off SJ 





Note apparent contractiction w/ Adickes:  

Rule Synthesis - Where motion for SJ is made by party w/the burden of proof at trial, the evidence presented must be: uncontradicted,  so strong that judge can take the matter away from the jury, showing is so strong that a reasonable person would have to accept 



2.  Rejection of Dubious Attempts to Resist MSJ



Matsushita Electrical Indust. V. Zenith Radio (853)
US TV mfrs claim Matsushita for years had been dumping goodsat a loss to put its competitors out of business to create a monopoly.  Court holds PLF's evidence in opposition to MSJ is not powerful enough; PLF's economic theory is so unlikely as to be dubious



3.  Reasonable Person Standard




Anderson v. Liberty Lobby (854)

Issue: could a reasonable person say that the facts in the caseare already made out SYMBOL 147 \f "Normal Text"beyond a reasonable doubtSYMBOL 148 \f "Normal Text"?  Whether no reasonable person could find malice by SYMBOL 147 \f "Normal Text"clear and convincing evidenceSYMBOL 148 \f "Normal Text"  (if so, no reason to send it to a jury; if not the jury has to decide). Puts the judge in the position of weighing the evidence (which isn't supposed to happen in SJ–that is for the trier of fact: the jury)  P. 855: Brennan fears this rule will transform SJ into a full-blown trial of the evidence in abrogation of litigants rights to have issue decided by jury-decision ought to be deferred unless discovery completed
VI.  CONSTITUTIONAL RIGHT TO JURY TRIAL

A.   DOCTRINE



1.  Constitutional Guarantee and Its History – 7th Amendment
a. SYMBOL 147 \f "Normal Text"PreservesSYMBOL 148 \f "Normal Text" right to trial by jury SYMBOL 147 \f "Normal Text"at lawSYMBOL 148 \f "Normal Text", and limits it as well in somecases

b.  Locks the right in historically, SYMBOL 147 \f "Normal Text"preservingSYMBOL 148 \f "Normal Text" it as it was at the time theamendment was adopted in 1791




1.  Common Law Court - right to jury trial

2.  Equity Court - no jury, judge could use a jury for






advisory purposes only





3.  Admiralty Court - no jury




c.  Equity Cases





Equity courts came into existence to repair certain inadequate remedies of common law courts.  (Situations where common law writ not available for relief)





–> could order specific performance w/o jury trial

–> traditionally if DEF did not obey the chancellor's equity decree, he would be locked up



2.  Modern Practice - Rule 38
a.  Courts of Law and Equity merged.  Both heard in one court.






b.  PLF attaches SYMBOL 147 \f "Normal Text"demand for jury trialSYMBOL 148 \f "Normal Text" to complaint, or not

c.  If DEF does not demand (when PLF doesn't either), right to jury trial is waived (Rule 38(d))

d.  Objections to Jury Trial:  one party or other may move to strike the jury trial (judge then has to decide whether there is a right to jury trial)

1.  If case combines issues which are historically common law claims with claims which are traditionally equity claims, judge has to decide which issues will be tried w/ jury and which won't.

2.  No constitutional right to a NON-jury trial, some statutes REQUIRE jury trials




e.  Joinder of Equity and Legal Claims:





SYMBOL 147 \f "Normal Text"Beacon Theaters RuleSYMBOL 148 \f "Normal Text":
In cases in which equity and legal claims are joined, the right to jury trial has to be respected.  Except in extreme, unimaginable circumstances, the legal claim now ALWAYS has to be triedfirst (with a jury)
Policy Issue: It should be PLF's choice whether to have a jury in acombined legal/equity case because in 1791, the PLF decided whether to first pursue the equity or the legal claim, thus whether or not s/he had a jury trial on the key issues in common.  This is the principle in Beacon Theatres (see below).


B.  CASE LAW - When is there a right to Jury Trial?



1. Analogizing Modern Statutes to Laws in 1791



Curtis v. Loether (884) - Supreme Ct.

PLF combines claims which are historically equitable with common lawclaims.  Sues for an injunction (equity), also sues for damages and punitive damages (common law).  DEF wants jury trial, PLF opposes it.   Contention is that Fair Housing Act did not exist in 1791, therefore no jury trial right – stupid argument, did not succeed.  Right to jury trial applies in many sorts of cases by analogy, even though the statutes did not exist in 1791.  Judge looks for nearest and best analogy: finds that this is basically a tort case   (Therefore this is a case SYMBOL 147 \f "Normal Text"at lawSYMBOL 148 \f "Normal Text")



2.  Competing Historical Analogies, Two-Step Test



Tull v. US (p. 883)

Tull spills kaka on wetlands.  Court authorizes fine of $10,000/day untilTull cleans it out.  Judge determines guilt and fine w/o a jury.  Tull requested a jury, judge denied the motion.  DEF says in England, penalty suits (analogous to this) to recover a civil penalty were called SYMBOL 147 \f "Normal Text"actions in debtSYMBOL 148 \f "Normal Text", which were covered by common law courts w/ a jury trial.  Gov't says this is actually like a suit to SYMBOL 147 \f "Normal Text"enjoin a public nuisanceSYMBOL 148 \f "Normal Text", which were tried in equity.  Court refuses to decide between the competing analogies.  They both apply.





Rule:
2 step process -






1.  What is the best comparison, closest analogy?  If we find one, that determines whether there is a jury trial.  If that doesn't work:






2.  Look at what is the remedy requested?  If it is uniquely characteristic of equity, there is no right to jury trial



Chauffeurs Local No. 391 v. Terry (889)
Employees want a jury trial, union does not.  Employees say it iscomparable to a breach of contract (writ of assumpsit).  Union has an equally valid argument that it is like an equity case.  Remedy requested is monetary.  This prompts the court to characterize it as a legal remedy rather than an equity remedy.





Rule, Again:  Two stages of inquiry-






1.  What is it comparable to? 






2.  What is the relief requested (legal or equitable)






–> #2 is far more important


3.   Suit in Equity Met w/ Legal Counterclaim



Beacon Theatres v. Westover (876) - Supreme Court
Conflict over whether it is lawful under the Sherman Act for Fox to be contracting for exclusive rights to first-run movies.  After receiving threatening letters from Beacon, Fox sues for declaratory judgment and injunctive relief.  ONLY an equity court could give injunctive relief.  Beacon files a separate counterclaim for treble damages under the Sherman Act (common law claim).  Calls on right to jury trial.   Judge might stay the equity suit and try the counterclaim first with the jury.  Consequence is that shared issues (common to both Fox's complaint and Beacon's) will be decided by a jury, issue of substantial competition – this is central to Fox's suit too!  Primary issue on Fox's side will thus be determined by Beacon's jury trial.  Trial judge chose to try Fox's claim first w/o a jury.  Same thing would have happened in 1791.  Supreme Court overturns.  Beacon's claims cannot be determined w/ preclusive effect w/o a jury.





Key principle: equity would not act unless the remedy at 
 


law was inadequate!
–> this is the primary rule by which to decide these matters, before getting to analogies to 1791 or types of remedies requested.






–> after 1791, two things happened that are relevant:







1.  Declaratory Judgment Act







2.  Federal Rules of Civil Procedure

Case remains governing authority: in cases in which equity andlegal claims are joined, the right to jury trial has to be respected. Except in extreme, unimaginable circumstances, the legal claimnow ALWAYS has to be tried first (with a jury)

C.  JURY SIZE


1.  Historical Doctrine:  composed of 12 people, centuries of history




–> not typical except in criminal cases in federal courts

–> in criminal cases in state courts, or in civil cases in federal courts, can be different number

2.  Constitutional Doctrine:  6th amendment does apply to states but it does notrequire a jury of 12 in state proceedings; 7th amendment does not requirea jury of 12 in civil cases tried in federal court

3.  Policy Issues:  Methodological studies: smaller juries showed much larger variation in damage awards, verdicts.  

-the smaller the jury the less diverse, the fewer salient characteristics will be represented; relevant minority points of view may not be found or will be found less often on certain juries



 

-some claim the larger the group, the better the decision-making groups

-12 represents the number of people who can effectively deliberate together while accommodating a wide range of perspectives


D.  VOIR DIRE



Examination of the prospective jurors


1.  Procedure:  usually the judge conducts this, sometimes lawyers do it

-judge looks for reasons that juror ineligible to serve: relationship to one of the parties, familiarity w/ scene of crime, special avenue of knowledge, preconceived notions




2.  Challenges SYMBOL 147 \f "Normal Text"for causeSYMBOL 148 \f "Normal Text":  Unlimited number of challenges for cause allowed

3.  Peremptory Challenges:   challenges which can be exercised w/o giving anyreason



a.  Number allowed is fixed by statute

b.  Lawyers looking for jurors who will not be sympathetic, but can't be excluded for cause




c.  Persons eligible to vote are eligible to serve on juries under 

4.  Equal Protection Issues: Violation of Constitutional Rights to exclude racialminorities from juries, same is true of gender, national origin and even class (cannot exclude day laborers from juries)

a.  Right of Citizen to Participate in Jury Service: jury discrimination harms citizen (jury service unpopular but the act of alienation, marginalization perceived as a harm)

b.  Supreme Court has found that using peremptory challenges for discriminatory purpose is unconstitutional




–> still routinely done anyway, just not articulated

–> litigant who believes peremptory challenge used illegitimately has the right to ask the judge, who then demands an explanation of the challenging party

5.  Composition of SYMBOL 147 \f "Normal Text"VenirSYMBOL 148 \f "Normal Text" (jury panel):  DEF entitled to impartial jury, that resembles a SYMBOL 147 \f "Normal Text"reasonableSYMBOL 148 \f "Normal Text" cross section of the community.   No absolute right to have members of the same ethnicity on the jury.  (No right to compose the jury a particular way; only requirement is that it be impartial.)

Policy Issue:  people come to serve on juries w/ certainpredispositions, and these predispositions can be significant

–> the idea is that all of these different predispositions will show up in the Venir in the  same proportion that they are distributed through the population

–> the smaller the jury the less diverse in terms of reflecting all of the attitudes reflected in the population

V.  JUDGMENTS

Note: JNOV and Directed Verdict are both called SYMBOL 147 \f "Normal Text"Judgment as a Matter of LawSYMBOL 148 \f "Normal Text"in fed court now.  For clarity, old labels are retained here.  

A.  ORDER FOR DIRECTED VERDICT (JUDGMENT AS A MATTER OF LAW)




RULE 50(a)

No set of reasonable people could arrive at a particular verdict.  Judge rendersverdict w/o sending it to jury.
1.  Timing: usually granted at close of evidence, may be granted sooner; MUSTbe requested before case goes to jury, after non-movant is fully heard



2.  Requirements:



a.  Turns on issue of law NOT one of fact

b.  If there is sufficient evidence that reasonable people might findagainst the moving party, it should not be granted

–basic notion is SYMBOL 147 \f "Normal Text"could reasonable people disagreeSYMBOL 148 \f "Normal Text"?  If so, it should go to a jury!





–see. p964, quoted passage

–in practice, the standards for negating jury decision shift over time



3.  Practice:
1.  If granted: much more likely to be a reversal on appeal than if it had gone to jury.  This will force a new trial.

2.  If not granted:  Jury may come out the same way the judge did, less likely to be reversed.  JNOV still an option if jury screws up.

3.  Policy Issue:  May still make sense to send to jury because if JNOVgranted, appellate court could reverse but case will not have to be retried.  If motion for directed verdict granted, then overturned on appeal, new trial required.




Karnes v. Skrutski (965)

SYMBOL 147 \f "Normal Text"middle of the road approachSYMBOL 148 \f "Normal Text", according to Vetter
Claim brought under Section 1983, and 4th Amendment for allegedillegal search by cops.   Qualified immunity claim – they did not have reasonable suspicion to detain.  PLF will prevail if no reasonable police officer could have believed their justification.  Ap Court remands to trial court as to whether cops are truthful.  Facts in dispute.   Court must view facts in light most favorable to PLF, reasonably jury could find either way.  District Court assumed they were all true, inappropriate.





B.  JUDGMENT NOT WITHSTANDING THE VERDICT (JNOV) - RULE 50(b)

The jury makes a mistake in judge's eyes.  Judge gives judgment for the otherside. (= RENEWED 50(a) Motion)

1.  Timing: granted after jury renders its verdict. Must be requested w/n 10 days.



2.  Requirements:
a.  Party benefiting must have filed a Motion for Directed Verdict underRule 50(a)

b.  Jury may have been perfectly rational, and directed verdict STILLwarranted (e.g. jury answered the wrong question from the pointof view of the law (such as placing liability on the party that can better bear the loss, railroad loses to farmer)

3.  Policy Issues: Requiring parties to first file a Motion for Directed Verdict putsother party on notice re defects in case.  Prevents SYMBOL 147 \f "Normal Text"sandbaggingSYMBOL 148 \f "Normal Text" of opponent.  Goal is to ensure suit determined on merits.


C.  ORDER A NEW TRIAL - RULE 59
Something went awry.  Start over.  (NO requirement of prior Motion for DirectedVerdict!)


1.  DOCTRINE

a.  Timing:  Rule gives 10 days in which to make a motion for a new trial




b.  Scope: new trial may be ordered for ALL or PART of case

c.  Standard: less stringent than for Judgment as a Matter of Law;  judgeacts as 13th juror, independently evaluates evidence




d.  Grounds:
1.  New trial may be granted for any historical reason (reasonswhich have normally been used in common law).  Examples: 






a.  Error of Procedure, Process or Result






b.  Damages excessive or inadequate







–> if excessive, judge has SYMBOL 147 \f "Normal Text"remitterSYMBOL 148 \f "Normal Text" device - if PLF agreesto forego a portion of the damages awarded by jury, will not order new trial







–> if inadequate, judge has SYMBOL 147 \f "Normal Text"additurSYMBOL 148 \f "Normal Text" device: will grantmotion for new trial on damages unless DEF agrees to pay X amount of additional damages

**unconstitutional in federal courts, used in state courts only

c.  Verdict contrary to SYMBOL 147 \f "Normal Text"the great weight of the evidenceSYMBOL 148 \f "Normal Text": evidence not so one-sided as to justify judgment as a matter of law, nor so balanced as to be a jury question; rather it is so weighted to one side as to SYMBOL 147 \f "Normal Text"shock the conscience of the courtSYMBOL 148 \f "Normal Text"   (Judge = 13thjuror, if he disagrees w/ verdict he can SYMBOL 147 \f "Normal Text"cause a mistrialSYMBOL 148 \f "Normal Text" by implication, granting a new trial)

2.  No abstract formula to determine when to grant judgment as a matter of law, when to grant new trial.    Previously, Supreme Ct was telling judges to leave verdicts alone.  That isn't the case in more recent years.





3.  Grounds consistent with Rule 60(b)

a.  Misconduct or Mistake on the Part of a Jury (jury went about rendering verdict in the wrong way, e.g. flipping a coin)

–problematic b/c testimony/affidavits of jurors not acceptable as evidence

–to protect jurors so that losing party does not try to upset the verdict by threat or bribe

–resolving the verdict by chance is an exception

–try to make a distinction b/t what is subject to verification and what is not (e.g. other jurors can also corroborate it, such as having a newspaper in the jury room w/ an article about the case)  **there is an increasing tendency in the courts to admit this sort of thing

–third persons may always testify about what went on in the jury room (the Bailiff might see the newspaper in the example above, or might overhear something)

b.  Compromise verdicts lead to new trial: if jurors cannot agree and trade liability for damages, for example, that is really no verdict at all






c.  Misconduct of counsel

–judge can either tell jury to disregard or declare a mistrial

–on reflection, after jury verdict, judge may grant a new trial 

d.  Judge mistake: mistake in admission or mistake in evidence

–evidence was objected to, motion after jury verdict based on that objection-- judge may admit that she made a mistake, and in some cases, grant a new trial   **harmless error is when the mistake did not affect the outcome

–mistake in jury instruction, jury had the wrong criteria


2.  APPEAL

a.  Historically new trial order is NOT appealable – it is not a final order.  Case must be tried again if parties don't settle.  If party who one the first trial then loses the second one, that party may claim on appeal that the result of the first trial be reinstated b/c there never should have been a new trial.  

b.  Trend is for orders for new trials to be reviewed based on abuse of discretion.    Appellate court will defer w/n wide limits to the trial judge (orders for new trials seldom reversed on appeal)


D.  ALTERNATIVE MOTIONS - RULE 50
1.  Party may move for judgment as a matter of law, or in the alternative, a new trial.

2.  Rule 50: even if granting judgment as a matter of law, judge must STILL ruleprovisionally on the alternative motion for a new trial.  This way the appellate court knows what the trial judge believes re new trial, in case they reverse the judgement as a matter of law.

VII.  PRECLUSIONS

A. STARE DECISIS    (SYMBOL 147 \f "Normal Text"PrecedentSYMBOL 148 \f "Normal Text")



**functions like legislation, declaring what the law is**
1.  Matters of law, controls all future cases as long as the precedent stands

2.  Once an appellate court has decided some question of law, that governs all future like cases in the same jurisdiction, same level or lower in court



3.  Binds more than just the parties in the actual case: 




BINDS NON-PARTIES AS WELL AS PARTIES

4.  Policy Issue: in the interest of society that like cases should be decided alike,therefore adhere to precedent




Planned Parenthood v. Casey (1024, squib)

Justices admit that they might have decided Roe v. Wade differently hadthey been on the bench, nevertheless, they bow to stare decisis and let refuse to overruled it.  They are free to overrule it, but adherence to precedent is desirable w/n limits.




–> outlines a few situations in which Supreme Court has overruled its own precedent-- this does not fit into those


B.  RES JUDICATA 
A claim or action (event), once decided, cannot be relitigated by same parties

1.  Governs ONLY the parties in the adjudicated case. 

2.  Extends to what _might have been_ litigated as well as what _was_ litigated, if it arose out of the same transaction or occurrance..




–>related in time, space, origin or motivation

Party must join all claims arising out of a particulartransaction or occurrence,  or the omitted claims will be barred by res judicata!


3.  Four Requirements:



a.  A final judgment





i.  Even if on appeal, considered SYMBOL 147 \f "Normal Text"finalSYMBOL 148 \f "Normal Text" under Restatement





ii.  Other jurisdictions require appeals be exhausted first




b.  Judgment SYMBOL 147 \f "Normal Text"on the meritsSYMBOL 148 \f "Normal Text"
i.  Includes 12(b)(6) dismissals in some jurisdictions, default judgments (Restatement of Judgments position)





ii.  Excludes dismissal for venue, jurisdiction problems




c.  Claims must be the same in first and second suits




d.  Parties in second action must be the same as in the first action  



4.  SYMBOL 147 \f "Normal Text"Law of the CaseSYMBOL 148 \f "Normal Text": once some legal point relevant to the disposition of the case has been decided, it will govern *for those parties* throughout the remainder of the matter.



5.  Governs Claims Arising from Same Transaction or Occurrance:  




a.  Great Sin to split a cause of action (sue twice on one matter)

–> if you are found to have done that, the second one will be tossed out




b.  Res Judicata covers the whole event

6.  Claim Preclusion 

a.  Encourages joinder (to avoid losing a potential claim later to res judicata, join it and litigate it!)  

–>Joinder Mechanism in that it amounts to a coercive device that brings about the unitary adjudication of closely related claims in the sense that their separate litigation would involve going over the same evidence and arguments multiple times, and would present the risk of inconsistent results!




b.  Merger - PLF wins, merges all possible claims from transaction

BUT PLF's claims against distinct DEFs are viewed as separateclaims, even if they arose out of same transaction



c.  Bar - PLF loses, future actions from transaction barred




d.  Function:   





PLFs should not go to trial too quickly!

** If full extent of injury not known at the time judgment is entered, PLF CANNOT go back and sue again for worsening condition in case of a single injury, inflicted once (see p.1026, Fetter v. Beale,English Common Law)

1.  Does not matter if you later come by additional evidence, discover you are hurt worse than you thought, etc.

2.  Final judgment prevents reopening that cause of action w/ only a few exceptions


C.  COLLATERAL ESTOPPEL (SYMBOL 147 \f "Normal Text"ISSUE PRECLUSIONSYMBOL 148 \f "Normal Text")



Precludes relitigations of ISSUES, independent of transaction/occurrence–



–> same issue arises in multiple, unrelated transactions/incidents


1.  Requirements:




a.  Prior litigation of an issue, same issue in second case




b.  Issue was essential to the judgment




c.  Issue must have actually been litigated

d.  No prior conflicting verdicts:  no issue preclusion if this is the nth timeit has been litigated, and has come out different ways before.  No confidence in previous outcomes.

2.  Purpose:   Prevent relitigation of an issue (something short of a claim)--differs from claim preclusion in that the only thing foreclosed is what was ACTUALLY litigated

3.  Mutuality - defunct at federal level, still used in some states 

a.  CE only affected as between the same party (just like Claim Preclusion).  

b.  This has been relaxed and is no longer true in most jurisdictions.  It is no longer necessary that it be the same parties.

c.  Third parties who were not involved in original action cannot benefit from CE in a mutuality jurisdiction



4.  Non-Mutual Issue Preclusion  - now common in federal court

New Party takes advantage of judgment against the adversary, eventhough she was not a party to it!

a.  Requirements:
1. The party to be precluded MUST have been a party in firstaction

**no one is precluded who did not actually litigate the action

2.  New party in action 2 who was not involved in action 1 may take advantage of adversary's loss in action 1

-if the adversary won in action 1, there is no preclusion






-only kicks in when adversary lost

3.  Used against a party of previous suit; cannot be used againsta party absent from previous suit (due process, deserves her day in court)




b.  Paradigm Situation:
Barnard v. Bank of America:  Old woman w/ money.  Man doesa lot of favors for her.  She sets up a joint banking account w/ this man, he then takes all the money of the account.  She dies.  A relative who would have inherited the money sues the man.   Man claims that she set up the account in order to make a gift of the money to him.  He wins, relative has litigated the claim and lost.  Relative then brings a claim against Bank, claiming it should not have honored the checks from the man.  Bank argues it's already been litigated that she made a gift to this man.   Since relative lost action 1, and there is an issue in common between action 1 and 2 (did she make a gift to the man), court rules re-litigation of this issue is precluded. 





c.  Offensive Non-Mutual Estoppel
New PLF seks to foreclose DEF from litigating an issue DEFpreviously unsuccessfully litigated against another party.

1.  Requirements: not automatically allowed.  Court evaluates on acase by case basis.  

All normal requirements of CE still apply, plus more areadded:




2.  Parklane Hosiery Test for Allowing Offensive CE:

a.  Was action 2 foreseeable when action 1 was litigated (did DEF realize what was at stake)?

b.  Were there the same procedural opportunities (e.g. discovery opportunity) available to DEF?






c.  Did DEF have inconvenient forum for action 1?

d.  Are the stakes grossly disproportionate (ie, much more at stake in action 2)?

e.  Could the new party have joined in the original action? Supreme Ct says that issue preclusion should not be available to party who could have joined but did not (discourage wait-and-see strategy)

Policy Issue: Advantage not to litigate first.  By goingsecond, if the first PLF loses, you are still free to litigate since you were not a party.  But if first PLF wins, you can now take advantage of issue preclusion! .





Parklane Hosiery v. Shore (1071)
key Sup Ct. case
Action 1 b/t Parklane Hosiery mgt and the SEC.  SEC wins, showin company misled stockholders about a merger.  Action is equitable, there is no jury.  Judge grants injunction preventing merger.  Action 2 is a stockholder action, seeking damages formisleading statements.  Historically legal (not equitable) therefore right to jury trial.  Since issue was already fully litigated in action 1, though new PLFs were not party to it.  

Issue: whether collateral estoppel may operate offensively?  Court says propriety should be evaluated case by case according to whether litigant in action 1 had a full and fair opportunity to be heard:.






d.  Defensive Non-Mutual Estoppel
PLF loses and picks a new DEF on same issue.  DEF can assertestoppel to prevent assertion of claim PLF previously lost



4.  General Verdicts
a.  Not always possible to know what the decisive issue was in rendering verdict!  This makes issue preclusion problematic.

b.  Restatement of Judgements 2nd: where there are multiple issues, noissue preclusion unless there is an appeal and all the grounds are aff'd on appeal

c.  Where there are multiple grounds, you can't be sure that each issue has rec'd the same careful attention that it would have had it been the SOLE issue



5.  CE Affected by Subsequent Changes in Law




Commissioner v. Sunnen (1061)






Husband diverted his income to someone else in a lower tax bracket,income kept w/n family unit. Action 1: tests whether royalty payments for certain years are taxpayer's income or wife's income.  Decides it belongs to the wife.  Taxpayer wins. Action 2: same legal issue, but different tax years covered except for one year which was covered in previous years.  In intervening years, there has been a shift in the law which encourages IRS to relitigate the issues it first lost.  IRS turns out to be correct: these years have never been litigated before, brand new issue. Laws have changed! Taxpayer claims issue preclusion: argument rejected.  Supreme Court says that even the year that was already litigated can be re-litigated.


6.  Civil Issue Preclusion through Criminal Verdicts




a.  Criminal Acquittal does NOT preclude civil action!

E.g.  Acquitted in criminal case in action 1.  Sued in civil matter in action 2 and loses.  (OJ Simpson case).  Outcome of Crim Trial is NOT innocence but that state failed to prove guilt beyond reasonable doubt.  Civil Suit is about liability by a preponderance of the evidence.  Perfectly consistent to acquit, yet find liable b/c preponderance of evidence can fall short of SYMBOL 147 \f "Normal Text"beyond a reasonable doubt.SYMBOL 148 \f "Normal Text"



b.  Criminal Conviction TRIGGERS Issue Preclusion  

E.g. Furrier's store destroyed by fire.  Makes an insurance claim.  Prosecuted for arson.  Convicted.  Now the issue is can he still recover on the insurance policy, or does his conviction preclude him from relitigating his responsibility for the fire.)   Issue preclusion applies: he cannot relitigate the issue after convicted!








Allen v. McCurry

PLF dealing in heroin.  Visited by undercover cops, shootsand wounds 2 officers.  Has house searched, they find his heroin.  Moves to suppress evidence of drugs on grounds of unreasonable search and seizure (they did not have a warrant); cops merely searched after arresting him, finding some in plain view, more hidden.  Criminal trial: motion to suppress is denied.  DEF convicted.  Now DEF sues under Section 1983, civil action.  DEFs claim issue preclusion.  Legality of search already litigated and determined in crim trial.  Court says that issue preclusion applies: already litigated.  Crim proceeding forecloses civil rights claim that PLF would otherwise have.   Dissent:  Did not choose thestate venue- he was a DEF in a criminal procedure.  Had no opportunity to be heard in federal court unless he chose not to file the suppression motion.

