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CIVIL PROCEDURE
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Vetter

PLEADING

I. Basis for federal jurisdiction

A. Diversity of citizenship (INXS $75,000)

1. All parties on one side must be citizens of different states than ANY party on other side (complete diversity)

2. Corporations citizen of state in which incorporated & where its principle place of business is

B. Must be federal question (Constitution, treaties, etc)

C. Question arising under particular statutes

D. Admiralty/ maritime

II. Pleading

A. General Principles

1. Two types: Complaint and Answer
2. Can also be a reply, i.e. in response to a counterclaim

3. Not required to plead FACTS upon which claim is based

4. Not required to plead legal theory
5. A complaint should not be dismissed for 12(b)(6) “unless it appears beyond doubt that P can prove no set of facts in support of his claim which would entitle him to relief”—Conley v. Gibson
B. Mechanics

1. RULE 11 – atty. must no file frivolous pleadings

a. RULE 11(b): An attorney or unrepresented party is certifying that to the best of their knowledge, information, & belief, formed after reasonable inquiry that:

i. (1) it is not being presented for any improper purposes, like to harass or cause unnecessary delay or increased cost of litigation

ii. (2) the claims, defenses, and other legal contentions are warranted by existing law or by a non-frivolous argument to extend, modify, or reverse existing law

iii. (3) the allegations and other factual contentions have evidentiary support or is specifically so identified, are likely to have evidentiary support after a reasonable opportunity for further investigation/ discovery

iv. (4) the denials of factual contentions are warranted on the evidence or if specifically so identified, are reasonably based on lack of info or belief

b. Applies to all papers filed in Ct; most meant to deter P’s ATT’s from asserting bad claims

c. Nature of sanctions

i. Weaker than before 1993 amendment

ii. RULE (c)(2): sanctions shall be limited to what is sufficient to deter repetition of conduct; censuring lawyer, striking offending pleading, etc

iii. Monetary sanctions: Since 1993, $$ now goes to Ct, only to party if needed for effective deterrence, deprives party of monetary incentives = ↓ Rule 11 motions

iv. Sanctions are now discretionary; Ct MAY impose sanctions instead of MUST

v. Deterrence more important than $$ sanctions

d. What is “reasonable inquiry”?

i. Atty. must make reasonable inquiry b4 signing pleading

ii. Cannot blindly accept P’s version of story, need some evidence, ask some questions

iii. If evidence is in D’s possession, can sign w/o detailed inquiry if specifically identify this in pleading (on theory that can get info in discovery)

- Don’t reaffirm bad pleadings: if u. make reasonable inquiry, then later learn bad pleading, must w/draw pleading.  11(b) certifying = signing AND “later advocating”

- Bad faith not required: if atty. honestly thinks complaint is true, but a reasonable person’s inquiry would’ve shown otherwise, can sanction

e. Procedure for invoking RULE 11

i. Normally opposing party makes a motion
ii. Ct can impose sanctions on its own initiatives

iii. Safe Harbor: If party serves motion on other party, cannot FILE IT unless other party doesn’t w/draw or fix problem w/in 21 days

f. Sanctions against party: even if party doesn’t sign, can be held liable if Ct finds party NOT atty. responsible – RULE 11(c); if pleader DOES sign, treated like an atty. for Rule 1 purposes

2. Pleading in the alternative
a. RULE 8(e)
i. A party may state as many separate claims or defenses as the party has regardless of consistency; Can plead in the alternative
ii. McKormick v. Kopmann: (husband + alcohol =accident) Widow claimed bar sold husband alcohol when they knew he had too much, also claims that her husband exercised ordinary are in driving – P can’t know what the facts are

iii. Keeps there from being 2 separate trials, where both liquor shop and other driver found innocent or both found guilty (both wrong answers)

III. The Complaint

A. Elements RULE 8(a)

1. Jurisdiction

2. Statement of claim: “short and plain statement”

3. Relief

B. Degree of Specificity required

1. Fewest possible technical requirements on the pleader

2. Gaps in facts remedied by discovery

3. No legal theory required, just enough info to allow adversary to frame an answer

4. Conclusory statement’s not enough, need at least basic facts of claim
C. Special matters RULE 9(b)

1. Allegation of fraud  or mistake
2. If item not listed in RULE 9, no heightened pleading standard required

3. Leatherman v. Tarrant County: judges required stricter standards than Rule 8 in non-fraud/ mistake cases; allowed more cases to be disposed of at pleading stage; qualified immunity required ↑ pleading standard – S Ct said no heightened pleading standard
IV. Motions Against the Complaint

A. Generally

1. The following are made by D asserting invalidity of P’s claim or pleading

2. Defenses which may be raised by motion, RULE 12(b)

a. (1)lack of jurisdiction over subject matter, 

b. (2)lack of jurisdiction over person, 

c. (3)improper venue, 

d. (4)insufficiency of process, 

e. (5)insufficiency of service of process, 

f. (6)failure to state a claim on which relief can be granted, 

g. (7)fail to join a party under RULE 19

3. Time to move

a. (2) – (5) must be made before trial ********

b. (6) & (7) may be made at anytime b4 and during trial
c. (1) Can even be made after trial; Ct can raise it if neither party does

4. Based solely on pleadings

a. RULE 12(b) motions directed solely at pleadings, must be decided solely in reference to them

b. If either party raises contentions/ introduces evidence not contained, treated like motion for summary judgement
B. 12(b)(6) motions

1. On facts as stated by P’s complaint, no recovery is possible on any legal theory
2. Not granted unless appears beyond a doubt that the P can prove no set of facts to support claim – reflects great reluctance of CTS to dismiss P’s claim w/o giving him a chance to show merits

3. If complaint dismissed under 12(b)(6), usually P will have chance to amend it (dismissed w/o prejudice)

4. If this motion is granted, P has 2 options:

a. Amend

b. Appeal: can immediately appeal since it’s a final judgement

5. If this motion is dismissed, D has 2 options:

a. Answer
b. Default judgement and appeal (can’t appeal w/o default b/c not final)

6. If motion made after pleadings completed, use RULE 12(c) instead, motion for judgement on the pleadings
V. The Answer

A. Generally

1. RULE 8(b): D. must state in short plain terms his defense to each claim asserted and shall admit or deny the averments upon which P relies – applies to all answers, including these to counterclaims
2. Can also plead in the alternative
B. Denials

1. Admitted when not denied

2. General denial if deny each and every allegation, including jurisdictional grounds

3. Specific denial for specific paragraph/ averment

4. Denial of Info/ Knowledge has effect of full denial, need good faith

C. Affirmative Defenses

1. RULE 8(c) lists 19 specific defenses, including negligence, fraud, res judicata, S/L

2. Any matter not embraced by complaint should be pleaded as affirmative defense

3. If not set forth, they are WAIVED

4. Burden of proof/ pleading on D

a. Gomez v. Toledo: P sued D for damages under §1983 of Civil Rights Act.  A public official’s qualified immunity was held to be an affirmative defense, and therefore up to D to plead b/c “it depends on facts peculiarly w/in the knowledge and control of the D”

5. Amendment: If D neglects to plead affirmative defense, can use RULE 15(a) to amend 

D. Counterclaims also made here

VI. Time for various pleadings RULE 12 (a)

A. Complaint: after filing, service must occur w/in 120 days--RULE 4(m)
B. Answer must be served w/in 20 days after service of complaint, except that:

1. If P served D out of state, time to answer under that state rules

2. If D makes Rule 12 motion and loses, he has 10 days to answer

3. If answer contains counterclaim, P must serve reply w/in 20 days after service of answer

VII. Amendments of Pleadings

A. RULE 15 extremely liberal policy

B. Amendments as of right, RULE 15(a)

1. Responsive pleading required: Pleading may be amended at anytime b4 responsive pleading is served; motions DO NOT = responsive pleadings
2. Response not required: May be amended w/in 20 days after it is served
C. Amendment by leave of court

1. Leave shall be freely given when justice so requires

2. Leave usually only denied if it would cause actual prejudice to other party

3. Amendment is also generally allowed at trial when evidence is objected to as being outside scope of pleadings RULE 15(b)

D. Relation back RULE 15(c)
1. If claim or defense asserted in amended pleading arose out of conduct, transaction, or occurrence set forth in original pleading, the amendment relates back to date of original

2. Helps meet statute of limitations that have run before filing of amendment

3. What’s a single C/T/O?

a. Mere change of theory satisfies

b. Underlying facts needed to sustain new pleading are materially different = unsatisfactory

c. If D reading original not placed “on notice” of essence of amended = unsatisfactory

4. Change of party (or naming of party)
a. RULE 15(c)(3) --Needs to be same C/T/O AND w/in period provided by Rule 4(m), the party to be brought in by amendment (A) has received such notice that the party will not be prejudiced in maintaining a defense and (B) knew or should’ve known, if not for the mistake, the action would’ve been brought against him

5. RULE 4(m): When does 120 days start?

a. Literally 120 days from filing, but STUPID b/c should be 120 days after S/L 

b. Text contradicts likely intent

c. Can be filed w/in S/L and served w/in 120 days, even if after S/L runs out

DISCOVERY

I. Discovery

A. Relaxed pleading standards = ↑ means of discovery

B. Tension between aims of discovery and adversarial system

1. Aims

a. Enables parties to prepare for trial where no party has unfair advantage b/c of uneven access to info – both parties can see ENTIRE picture

b. Helps to achieve settlements

2. Adversarial system

a. Ppl who have done wrong rarely admit it

b. Not eager to share their half of “treasure map” b/c their loss = other’s gain

c. Want to win, not achieve fair/ just resolution

3. Reliance placed on good faith (or fear of getting caught!!) b/c easy to “accidentally” lose or forget something

C. Most cases are settled, during this stage

1. If goal is to settle: Disclose everything favorable to make other side pessimistic, do it voluntarily; minimize disclosure of unfavorable

2. If goal is to try case: Minimize both favorable and unfavorable; don’t want to educate other side

D. Discovery Devices

1. Deposition

a. 3rd party must be subpoenaed; if actual party, only need notice
b. Examines person orally under oath

c. Recorded by Ct reporter

d. Can object to questions for the record, but deponent usually still has to answer; if objection valid, answer can be barred later

e. Questions can be outside scope of discovery
f. Can only decline to answer if:

i. To enforce a privilege

ii. To enforce judge order to limit discovery

iii. Intends to seek protective order to shield party from discovery (RULE 26(c))

g. Parties pay reporter to prepare transcript

h. Deponent can review it and correct mistakes, NOT change answers

i. CAN do written depositions, cheaper but not as helpful b/c no follow-up questions

2. Interrogatories

a. Written questions that require reasonable investigation
b. Can make written objections to questions

c. Answers written by lawyer, but signed by party

d. Useful in finding out identities of witnesses or location/ existence of documents

e. Helpful to further discovery
f. Not usually answered in most forthcoming manner

3. Physical/ Mental Exams
a. For cases where Ps hurt, to decide extent of injuries

b. D and P have separate Drs., usually exchange exam info
c. Common in sex harassment cases

4. Request for Admissions
a. Asks parties to agree to facts and put them out of contention

E. Scope of discovery RULE 26(b)

1. Parties may obtain discovery regarding any matter not privileged, which is relevant to the subject matter involved in the pending action

2. Privileged info: no self-incrimination, atty.-client, Dr.-patient, husband-wife)

3. RULE 26(b)(3): WORK PRODUCT
a. Different than atty.-client privilege

b. work of lawyers and those working w/ lawyers in connection w/ litigation

c. Need for protection against disclosure of product of efforts (strategy, etc)

d. Purpose of discovery v. adversarial system

e. Absolute immunity: Subjective thoughts (legal theories, conclusions, opinions, mental impressions) just tangibles
f. Qualified immunity: All other documents prepared for litigation; can be overcome by showing discovering party has substantial need for material AND not available through other means
g. Hickman v. Taylor: (tug sank, most crewmen drowned) seemed to extend work product to recollections (intangibles)

4. Doesn’t need to be admissible as evidence, just  can lead to admissible evidence

5. RULE 26(b)(2): Discovery limited if 

a. too cumulative

b. unduly burdensome

c. could get it in other ways

d. if expenses greater than case worth

6. RULE 26(b)(4): Experts

a. Experts expected to testify at trial are subject to discovery

i. Must automatically give other side list of experts expected to be called at trial

ii. Written report must be handed over saying what will be testified on, if and how expert has testified before, and what being paid (Experts say not paid, but compensated for their time!!)

iii. Other party has right to depose these experts (after written report is received)

b. Experts retained, but not to be called to trial

i. Only discoverable upon showing of exceptional circumstances

- Only one expert available

- Others tied up by one party

- Autopsy and “evidence” destroyed

c. Informally consulted experts not subject

d. Participant Experts: Called as ordinary witness, not in capacity of expert, can depose them as such

e. Coates v. AC&S: Judge worried about expert shopping, makes tissue sample report available to all parties, discards idea of expert WP b/c don’t want atty. searching for “right” answer

7. RULE 26(a)(1): Automatic disclosure
a. Party shall, w/o awaiting a discovery request, provide to other parties:

i. Name & number of witnesses

ii. Copy of all relevant documents (or description/ location)

iii. Computation of damages

iv. Any insurance agreement

b. Problem w/ complex litigation b/c ↑ # witnesses & documents

c. Ppl argued intrusion on atty.-client privilege

d. Like practicing law for your adversary

e. Used to be opponent had to ASK for info, had to know which questions to ask

8. Option to “opt out”

a.  Ct can opt out of automatic disclosure by enacting a “local rule’

F. Discovery orders only appealable if:

1. Wait for final judgement (very seldom reviewed this way)

2. Extraordinary writ (Appeals Cts rarely agree to do this)

3. Therefore, very little appellate review of discovery

G. Protective Orders

1. Save time from going through each document to decide what ACTUALLY is confidential

2. D. might be more forthcoming in turning over stuff

3. Seattle Times Co v. Rhinehart: Is there a 1st Am. Right to publish discovery materials? No, unless got it through independent source

H. Duty of nonparties to give evidence

1. RULE 45 says anybody can be required to attend deposition to bring documents

2. Mt. Sinai v. American Tobacco: Subpoenaed Dr. for all data on studies that experts had relied on, Dr. resists, promised research subjects confidentiality (would take 1000 hrs. to redact personal info) Ct said to bad, give over info

3. Rule 45(c)(3)(B)(ii) has since amended Mt. Sinai – Ct can quash/ modify subpoena if it requires disclosure of unretained expert’s opinion/ info not describing specific events in dispute

4. If party has substantial need and reasonably compensates expert, Ct may order specified conditions of appearance or production

I. Abuse of Discovery

1. Can’t be used to impose costs/ disruption on other party

2. Limit depositions/ interrogatories

3. Signature shows good faith

4. Suggestions:

a. B/c ↑ cost to respond than to request, requesting party requests more than they would if they had to spend a lot

b. $5 to request, $500 to respond

c. Why not require requesting party to pay?

d. Split the cost?

e. How do you determine the cost?

f. Don’t want to go case by case b/c ↑ satellite litigation

g. Cost shifting would tend to favor D. be/c generally more to discover from D than P

SUMMARY JUDGEMENT

I. Summary judgement

A. If one party can show no genuine issue of material fact, can win w/o going to trial—RULE 56

B. Goes beyond pleadings, if movant can show dispute facts are illusory
C. How shown

1. Affidavits: 

a. recite only PERSONAL knowledge

b. state only matters admissible in Ct

c. must show affiant is competent to testify on these matters

2. Discovery materials

3. Movant bears burden of production of info that clearly establishes no factual dispute

4. In situations where responding party will bear burden of persuasion at trial, movant may be entitled to S-J by showing existing record contains no evidence that the other side will be able to prove an essential element of its case.

a. Celotex v. Catrett: P claimed injury by D’s asbestos exposure.  D moved for S-J after discovery b/c said no evidence that D’s products caused injury.  P would have burden of persuasion of this at trial.  D did not produce any affidavits 

b. S Ct said OK as long as explain why materials fail to establish an element

D. Opposition

1. May also submit affidavits, depositions, etc

2. Can’t rest on pleadings; can’t just repeat denial

3. Must set forth specific facts showing that there is a genuine issue for trial

4. Needn’t make ANY evidentiary showing UNLESS movant clearly demonstrates lack or triable issue of fact

5. Must construe motion most favorable to opposing party
JOINDER OF CLAIMS & PARTIES

I. Counter-claims

A. Permissive: RULE 13(b) Any claim can be made as a counterclaim, no matter how far removed from P’s claim

B. Compulsive: RULE 13(a) If claim arises out of same T/O as P’s, it MUST BE asserted

1. If u. fail to state a compulsory CC, you will NEVER be able to sue on it

2. Exceptions to compulsory even if same T/O:

a. For just adjucation, need presence of additional parties of whom Ct can’t get personal jurisdiction

3. Must be brought in D’s pleading

C. If D asserts either type of CC and P doesn’t reply or move against it, default judgement in favor of D

D. Same T/O:

1. Cts have not agreed on precise formula

2. Logical relation: CC must be logically related to P’s claim

3. Rule of Thumb: Substantial amount of evidence bears on both claim and CC, so would have to be considered twice if CC not made

E. Jurisdictional requirements

1. Supplemental jurisdiction: A compulsory CC requires NO independent subject matter jurisdiction

2. Permissive CC’s must meet federal subject matter jurisdiction on its own (usually not supplemental)

II. Cross claims

A. RULE 13(g): A claim against a co-party
B. Must arise out of same T/O
C. If different T/O, can sue in separate action

D. NEVER compulsory

E. W/in supplemental jurisdiction, don’t need independent jurisdictional grounds

III. Joinder of Claims

A. RULE 18(a): a party may join as many claims as it has against an opposing party

B. Joinder of claims is NEVER required

C. Joined claim must independently satisfy S-M jurisdiction

IV. Joinder of Parties --Rule 19 & 20

A. i.e.—Temple v. Synthes: plate & screw device breaks in guy’s back, sued Dr. and manufacturer in separate actions, manufacturer said P had to join Dr. as indispensable

B. Permissive Joinder—RULE 20

1. Allows P to join other Ps w/ him OR to make several parties codefendants

2. Requirements

a. Single T/O

b. Common questions of law or fact in common

i. Logical relation or common evidence
ii. Must be of substantial importance to case

3. In most cases, can only be joined as co-P if u agree to be joined

4. Joinder of multiple Ds is at option of P

5. Up to judge whether to try claims together or not

6. Err toward joinder, b/c easier to separate later than join it later

7. Jurisdiction
a. Requirements of personal jurisdiction must be met w/ each D individually

b. All parties must meet federal S-M jurisdiction

i. If diversity action, need complete diversity

ii. Unclear about whether can aggregate claims of multiple Ps to = $75,000 necessary (each D needs $75,000 claim against him)

C. Compulsory joinder –RULE 19

1. Necessary parties RULE 19(a)

a. must be joined if service can be validly made on them AND joinder would not destroy diversity (join if they CAN be joined)

b. Necessary if:

i. In the person’s absence complete relief cannot be accorded among those ALREADY parties—RULE 19(a)(1) [Vetter says NO cases fall under here] OR

ii. A judgement in person’s absence will either (1) impair an interest that person has or (2) impose on some existing party double/multiple/inconsistent obligations – RULE 19(a)(2)

- i.e. Trust w/ only $10,000 in it, if 2 claims for $7500 tried separately and #1 wins, #2 can only get $2500 if wins – if both is same case, split loss and each get $5000

2. Indispensable parties RULE 19(b)

a. SO vital, that if their joinder is impossible, whole action must be dropped

b. Assuming absentee meets i or ii above, Ct decides if indispensable by considering additional factors:
i. Prejudice: to absentee or those already parties
ii. Framing of judgement: possibility of mitigating prejudice
iii. Adequacy of remedy in absence

iv. Result of dismissal: Will P have adequate remedy if it’s dismissed?
3. Jurisdiction obstacles

a. Presence could destroy diversity

b. If D, amount of claim against him less than $75,000

c. No supplemental jurisdiction

4. RULE 19(c) – Supposed to inform absentees, NOT VERY RELAIBLE

V. Impleader/ Third Party RULE 14

A. Third party defendant: A D alleges that a 3rd party is liable to him “for all or part of P’s claim against him”

B. Must be derivative: for 3rd party claim to be valid, 3rd party P may not claim that 3rd party is the ONLY one liable to P and that he himself isn’t liable at all – liability of 3rd party dependent on liability of D
1. i.e.—UPS driver totals your car and u sue UPS.  UPS could bring driver in as 3rd party bc/ driver liable to UPS
C. Chief purpose of impleader is to assert claims of:

1. indemnity

2. subrogation
3. contribution
4. breach of warranty
D. Don’t need leave of Ct if serve 3rd party D w/in 10 days of original D serving answer to P

E. Impleader by P: may implead 3rd party who is liable to him for counterclaim
F. Personal & S-M jurisdictional requirements are relaxed; supplemental jurisdiction applies

G. If main claim dismissed, Ct can still hear 3rd party claims based on it
VI. Interpleader RULE 22, §§1335, 1397, 2361

A. A party who owes something to one of 2 or more ppl, but isn’t sure which, forces them to argue out claims before suing him – keeps party from paying same claim twice

B. Only works well if Ct has jurisdiction over both claimants, otherwise absentee can still bring own suit later

C. Used in 4 situations:

1. Conflicting claim to specific item of property where relief sought is to get that property (risk of contradictory orders that can’t be fulfilled)

2. Prevents stakeholder from having to do conflicting things – give painting to #1 and its value to #2

3. No risk of double liability for stakeholder, but claimants at risk of getting too little or nothing – stakeholder can come to their rescue

4. If insurance company, have to defend insured in every case, costs more than what policy covers, can’t pay one and then default, b/c insured can sue for breach of good faith
D. Statutory interpleader

1. Allows person holding property which is claimed or may be claimed by 2 or more ppl to interplead them

2. Solutions to jurisdictional problems

a. Nationwide service: basically nationwide jurisdiction

b. Diversity: satisfied as long as 2 claimants are citizens of different states; “minimal diversity”
c. Amount in controversy: only needs to exceed $500

d. Venue: Suit can be brought in any judicial district in which at least one claimant resides
3. Commenced by the “stakeholder”(P) who must deposit to Ct amount of property in question (doesn’t stop him from denying at trial that he owes claimant anything)

4. To protect stakeholder, Ct can enjoin all claimants from starting/ continuing any other action that would affect property.

a. State Farm v. Tashire: (truck/ Greyhound collision, 2 dead, 36 injured, injured from 5 states and one foreign country.  Suits filed in CA against Greyhound, truck owner, and the 2 drivers)

b. SF, truck driver’s insurer, filed for interpleader in federal Ct in Oregon, claiming it had limited $20,000 policy and wanted all claims against driver worked out in 1 proceeding.  Also pleaded in alternative that policy didn't cover accident at all

c. Trial Ct issued injunction restraining all other suits against truck driver/ SF

d. Greyhound expanded order to prevent ANY suits against it arising from the accident

e. S Ct said impleader OK, but restraining order could only bar suits against $20,000 fund, not suits against insured, Greyhound, or its driver

f. Also says let suits go on where they are, if SF loses, enjoin party from collecting.  After all suits done, give all parties entitled to $ their proportionate share of $20,000

g. Ps likely to give up b/c ppl injured a lot undercompensated, ppl injured a little overcompensated 

E. Rule Interpleader

1. No effect on original jurisdictional and venue requirements

a. Need complete diversity

b. No nationwide power

c.  More than $75,000 in question

2. No deposit required by stakeholder

3. Specifically allows stakeholder to deny liability

VII. Intervention RULE 24

A. Generally

1. Allows certain ppl not initially part of suit to join on their own initiative

2. 2 Forms:
a. Intervention of Right RULE 24(a): 

b. Permissive Intervention RULE 24(b):

B. Intervention of right:
2. Don’t need leave of Ct

3. Denial is IMMEDIATELY appealable

4. Who applies to:

a. Interest in subject matter

b. Impaired interest (disposition of action may as a practical matter impair/ impede his ability to protect his interest)

c. Inadequate representation (existing parties don’t adequately represent his interest)

5. If don’t fulfill above criteria, can still intervene if federal statute gives u. the right

a. i.e.- 28 U.S.C. §2403, allows intervention of right in actions on constitutionality of act of Congress
6. What’s an interest?

a. Used to be interest in $/ property ← TOO narrow

b. But anyone who seeks to intervene is interested (I wanted to meet Madonna)

c. Interest in stare decisis, but that affects everyone
7. Practical impairment
a. Not concerned w/ danger that non-party will be legally bound by outcome in his absence – his interest could be compromised as a PRACTICAL matter

b. i.e.- X borrows $ from A, takes out mortgage on land; then X borrows $ from B, gets 2d mortgage; if X defaults to B only, B sues X to foreclose mortgage, sheriff could sell land, what happens to A?  A should be allowed to intervene

8. Comparison to RULE 19(a)(2)(i) – Necessary Joinder

a. Unlike RULE 19, can’t already be represented by existing lawsuit

b. More often found unnecessary under RULE 24(a)

9. NO supplemental jurisdiction
C. Permissive Intervention
1. Up to judge whether or not they can enter

2. Person must have “claim or defense” involving a question of law/ fact in common

3. REQUIRES a claim !!! (right to bring lawsuit)

4. Denial NOT immediately appealable; if denied on both 24 (a) and (b) can appeal intervention of right and “piggyback” permissive intervention

D. EXAMPLE:

2. UM affirmative action program sued b/c claimed unconstitutional – rejected applicants v. UM.  Potential applicants who would benefit from AA program seek to intervene.  No legal claim (so not permissive) Is their interest represented by UM?  Probably not, b/c their interest is repairing previously discriminatory system, doubtful UM will say program discriminatory prior to AA program – They’re allowed in

E. If no standing (claim) of your own, cannot continue appeals process after other parties drop out

VIII. Class Actions RULE 23

A. Only representatives must satisfy jurisdiction/ venue requirements

B. S/L: If S/L different for members, when individual S/L runs out, he’s barred from class

C. RULE 23(a) 

2. Size: Class must be so large that joinder of all members not feasible

a. No specific #

b. 25 has been held large enough, & 350 had been held too small

3. Common questions: Questions of law or fact in common w/ class

a. been suggested that this is satisfied if case fits w/in one of 23(b) categories

b. General Telephone Co v. Falcon: (P wanted class of al Mex-Am that D had disc against by refusing to hire/ promote) S Ct said P hadn’t shown claims of disc hiring in common w/ claims disc promoting

4. Typical claims: Claims of representatives must be typical of class

a. similar to common questions

5. Representation: Reps must fairly and adequately represent interests of class 
a. Reps no conflict of interest w/ class

b. Must furnish competent legal counsel

c. Hansberry v. Lee: (In previous action 4 Ds sued in name of all landowners for trying to sell to black; another D was later sued for same thing, D claimed only 55% of necessary 95% had signed so not in effect; Ct said D member of landowners, so bound by previous outcome – S Ct says not bound b/c D not member of same class as Ps in 1st action, his interests were fundamentally opposite (Due process question) → not federal case, just illustrative

d. Time to measure: Prior to certifying as class action AND after suit over if D argues non-named P bound by result

D. Class action must also fit into one of 3 RULE 23(b) categories

2. 23(b)(1) actions

a. Similar to Joinder of necessary parties Rule 19

b. Test-- Class action allowed if individual actions would create risk of either:

i. inconsistent decisions forcing an opponent of the class to observe incompatible standards RULE 23(b)(1)(A) 

- like Rule 19 (a)(2)(ii)

- double liabilities anyway b/c 2 members could be seeking incompatible relief → can’t be joined as class

- VETTER says empty set b/c contradictory outcomes not = incompatible standards

ii. the impairment/ disposal of interests of members of the class who are not actually party to individual actions RULE 23(b)(1)(B)
- Limited funds cases

- Members of assoc. want to prevent financial reorganization, if 1 member sues individ. and loses, reorganization will proceed and effect members not represented

c. Members MAY NOT opt out of the class and will be bound by outcome (benefits too great, efficiency, consistency, AND avoids inequitable results [get your proportional share]

3. 23(b)(2) actions

a. Allowed if party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief w/ respect to class as whole

b. Civil rights cases: Main utility of this part of rule, discrimination against whole class is alleged, and injunction prohibiting further disc is sought

c. If not done as class, different relief in different cases, D could have trouble conforming to all injunctions at once

d. Certain situations where doesn’t matter if class or individual b/c no way to remedy individual w/o remedying underlying class 

i. i.e. when districts drawn so not everyone’s vote counts the same, can’t give one person same vote w/ out giving everyone same vote

e. Does not apply where $$$$ is primary relief sought

f. Members MAY NOT opt out of the class and will be bound by outcome (benefits too great, efficiency, consistency, AND avoids inequitable results [get your proportional share])

4. 23(b)(3) actions

a. MOST COMMON type of action b/c less restrictive than (b)(1) or (2)

b. 2 requirements:

i. Common questions: questions of law/ fact common to members of class predominate over any questions affecting only indiv. members

ii. Superior method: class action is superior to other available methods for fair/ efficient adjudication of controversy

c. Factors to be considered for requirements:

i. Interest in Individual control

ii. Existing litigation: extent & nature of litigation concerning controversy already commenced by/ against members of party

iii. Concentration in one forum: Is this desirable?

iv. Difficulties of management
d. Particularly useful for securities cases: each investor’s loss too small justify suit so combine them; little return to each P but deters D
e. Mass torts fall here, give REALLY injured ppl chance to opt out and litigate on their own (can destroy classes & settlements)
f. Members MAY opt out (benefits don’t justify not letting ppl litigate individually; just efficiency & consistency)
g. Requires NOTICE b/c can opt out
i. Reasonable effort to all members

ii. P pays costs, if won’t notice action must be dismissed

iii. Common not to give any notice in (b)(1) or (2) (can’t opt out, so who cares?)

iv. Ct can require notice to be given

E. Defendant class actions

1. Don’t occur very often

2. Question about whether can have D (b)(2) classes

3. Do have D (b)(3) classes even though choice to opt out

RIGHT TO JURY TRIAL

I.  1791

A. CL courts

1. Right to jury trial

2. Monetary damages

3. Had to purchase writ on particular subject

4. If no writ covered your matter, couldn’t bring it in CL

B. Equity Cts

1. No right to jury trial

2. Injunctions

3. Came into existence b/c deficiencies in CL Cts

II. American system

A. Never separate CL/ Eq Cts

B. Did follow different procedures

C. Adoption of FRCP in 1938 merged law & equity

D. May be right to jury trial for only part of issues
E. If P wants jury trial, demand it at end of complaint; if D wants one must demand it w/in 10 days (of being served?) or it’s waived

F. How to decide?

1. What’s best analogy?

2. What’s remedy requested?

a. argued #2 is most important, means #1 is expendable

b. If both consistent, use #2

c. If inconsistent, use #2

d. NOT ADOPTED YET

e. Also hard to tell if relief is legal or equitable

G. Problems

1. Hard to determine what took place in 1791

2. Actions today that didn’t exist in 1791

3. Sometimes more than 1 analogy fits

a. Terry: employer goes into bankruptcy, so employees can’t be reinstated – only $$ claims left; Ct can’t decide which analogy is best, so say since remedy requested is legal, there should be a jury trial

b. Are all monetary remedies legal?  Debatable

H. Single issue cases: legal OR equitable

I. Multiple issue cases: legal AND equitable

1. CL claim w/ Equity defense

a. CL suit to recover damages for breach of K under seal; defense is fraud which wasn’t recognized in 1791

b. Equity Ct would hear it and enjoin CL action

c. If D wins, permanently enjoined

d. If P wins, back to CL

e. Since merger:

i. No need for separate actions

ii. Judge would deny jury trial on fraud to duplicate 1791, b/c would’ve been decided 1st b4 legal claim

2. CL claim joined w/ Equity claim

a. Claim for copyright infringement, could’ve been tried in CL, Eq or both (b/c damages and injunctions possible)

b. 2 lawsuits to get all relief P entitled to

c. Up to P to decide which order to go in

d. 1st action would determine issue of infringement, not retired in 2d action
e. Since merger:
i. VETTER says to make like 1791, make jury P’s option
ii. NOT what Beacon Theatres says

3. Equity claim w/ legal counterclaim

a. Insurance co issues life insurance policy and asks about person’s health, terminally ill guy lies, gets policy, and dies – Ins co says fraud, beneficiary says breach of K
b. Eq Ct would entertain suit to cancel policy b/c of fraud

c. Then beneficiary would bring counterclaim and say, now don’t need Eq., give me my jury

d. Eq Ct could choose what to do

i. if ins co rushes in so fast that beneficiary hasn’t had time to file in CL = dismiss Eq suit

ii. if beneficiary delaying for tactical purposes (if Eq suit dismissed, b. would dismiss CL suit) = keep Eq suit

iii. Eq Ct crowded, CL not = dismiss Eq suit

4. Beacon Theatres: Fox gets exclusive rts of 1st run movies, Beacon wants to bid for 1st rts but Fox’s K says can’t.  B could bring lawsuit that K violates AntiTrust, instead wrote threatening letters to intimidate

a. Fox like the ins co in above example, wants to sue in Eq b/c beneficiary won’t sue at law

b. F wants declaration of rts and injunction of threat pending outcome eof case = Equity Ct

c. B files counterclaim like beneficiary in ins example, now wants jury trial

d. S Ct says there’s a right to jury trial b/c task is to “enforce principles which determined law & equity” not replicate 1791 outcomes

e. Principle = Eq not act unless remedy @ law inadequate; FRCP merger made remedy at law no longer inadequate so rt to jury

f. Objection that Eq didn’t just act when legal remedy inadequate

g. ALWAYS do legal claim first??

JURY
I Nobody entitled to jury composed any certain way

II Venire should be “reasonable” cross-section of community

III. Jury = impartial

IV. Protecting right of juror to participate

V. Not excusing juror for cause when he should be = cause for reversal

VI. If litigant thinks atty. used preemptory challenge in discriminatory way, can raise it w/ judge.  Judge then asks for explanation from lawyer

NEW TRIALS

I. Causes

A. Excessive/ irrelevant damages

B. Verdict against weight of evidence

C. Misconduct/ mistake by jury

1. i.e. flipped coin to decide

2. hard to discover if jury did wrong b/c testimonies only allowed that is “public” (accessible to other jurors) not just in your head ( I heard judge’s instructions and ignored them)

3. 3d persons can testify if they know (bailiff sees newspaper in jury room)

D. Misconduct of counsel

1. Serious = mistrial

2. Not serious = instruct jury to dismiss

E. Mistake by judge

1. In admission/ exclusion of evidence (serious)

2. Mistaken instruction

II. New trial order not appealable b/c NOT FINAL

A. if party that won 1st time, loses 2d time, can appeal that new trial was mistake so should go w/ 1st verdict -- ↓ chance of prevailing

B. Another way to appeal is judgement as matter of law

1. Neely: P in wrongful dth case wins jury verdict, D moves for JML, denied.  App Ct said should’ve been granted

2. P’s lawyer should’ve argued, if u decide to grant JML in favor of D, I deserve new trial b/c mistakes in original kept me from making my best case

3. If JML denied, movant has 10 days to renew it or request new trial

4. Renewed motion

a. if verdict was returned Ct may

i. allow judgement to stand

ii. order new trial

iii. direct entry of JML

b. if no verdict returned

i. order new trial

ii. direct entry of JML

5. If renewal motion for JML is granted, Ct shall also rule on motion for new trial and specify reasons for denying/ granting it (just in case Appeals Ct overturns decision on JML)

FORMER ADJUDICATION

I. Res Judicata

A. Set of rules that prevents relitigation of claims and issues

B. 2 main categories

1. Claim Preclusion

2. Issue Preclusion (Collateral Estoppel)

II. Claim Preclusion

A. Definition: 

1. Merger: All claims based on same cause of action merged if P wins

a. P sues D for $1000, gets only $500 – cannot sue again for remaining $500

2. Barred: All claims based on same cause of action barred if P loses

a. same suit as above, but D found not liable.  P barred from making same claim in 2d suit

B. NO claim preclusion if parties different

C. Don’t SPLIT cause of action
1. Car accident: Victim sues, says car damage $1000 and wins; victim sues again, says he was injured

2. Most states say preclusion, P split cause of action

3. CA say 2 different causes of action (wasteful) – relies on CL pleading where claims could’ve been brought under different writs

D. What constitutes claim or cause of action?

1. No fully satisfactory answer

2. What might’ve been litigates as well as what actually was

3. Same transaction: Related in time, space, origin, or motive, convenient trial unit, etc ← VAGUE
4. If uncertain, be conservative and JOIN claims
E. Claim preclusion is joinder device: Coercive device to bring about unification of closely related claims b/c of efficiency and risk of inconsistent results

1. Doesn’t effect cases where different parties bring overlapping claims

2. Otherwise would bind party by outcome of case he wasn’t party to

3. Highly prize P autonomy

F. Preclusion even if think of additional claims for recovery, new evidence, etc

1. may be able to take further steps on original action 
2. RULE 60(b) move in Ct that rendered judgement to vacate judgement and retry – time limit and need good reason

III. Issue Preclusion/ Collateral Estoppel

A. Generally

1. Prevents litigation of issue already litigated and determined, not what might’ve been (different than CP)

2. Issue must have been essential to judgement

a. Hard to tell in general jury verdicts

b. Doesn’t show what decisive issue was

c. i.e.-car accident: jury says D not liable; doesn’t sat if b/c D not negligent or if P contributed

3. Traditionally only between same parties (#1 A v. B, #2 A v. B)

a. Separate claims, same issues

b. Attacked as gaming table ethics

4. Recently mutuality requirement has been relaxed, only necessary that party bound by action #1 was party to #1 (#1 A v. B, #2 C v. B)

a. Driver #1 sues Driver #2 and wins, establishes negligence of D#2

b. Passenger sues D#2, negligence already established

c. Widely accepted that giving up mutuality good, b/c ↑ efficiency/ consistency

d. If common party wins in #1, no preclusion – ONLY if he LOSES

i. Old ♀ opens joint bank account w/ ♂ friend, she dies.  Relative sues ♂, ♂ says $ was a gift and wins

ii. Relative sues Bank of America, BA says already litigated that it was a gift, but BA NOT party to #1 so no preclusion (mutuality required)

iii. If ♂ won #1, another relative could sue and issue would have to be relitigated!!!!

5. Non-mutual cases
a. Defensive use: D#2 wants to use outcome of #1, used to be this was only fair use

b. Offensive use: P#2 wants to use outcome of #1

i. Must evaluate case by case to see if full & fair opportunity to litigate in #1

- Was #2 foreseeable at time of #1?

- Same procedural opportunities?

- Disproportionate stakes (#1↓, #2↑) [D doesn’t appeal b/c nominal at stake in #1]

- Prior decisions differ [#1 for P, #2 for D … (same D, new Ps)]

B. If acquitted of crime, can relitigate in civil b/c different standards of proof (OJ)

C. If convicted of crime (arson of own bldg.), can’t relitigate responsibility in civil trial

D. NO issue preclusion in favor of party that could’ve joined #1 and didn’t, leads to more litigation – w/o mutuality, it’s to your advantage not to litigate 1st
1. if 1st P loses, you’re not bound

2. if 1st P wins, issue precluded in your case

E. Montana v. U.S.: Person bound to #1 even if not party, if you control the litigation  #1 A v. B, #2 C v. B but C controlled A’s litigation in #1

