Prejudice

I To show prejudice, party must show it would be worse off after the amendment than it would have been had things been done correctly from the beginning

A Two important things:

1 Prejudice is a relative concept

a Suppose P alleges conspiracy to deprive of civil rights by costing him his job.  Suppose at this point a job IS considered property.  D moves for SJ (it won’t be granted).  Before ct rules on SJ, Sup Ct rules that job is NOT property.  So P seeks to amend complaint to allege that he also lost his car towed as a result of the conspiracy

i Will D be worse off if amendment is allowed now than if P had included the car charge to begin with?

ii NO -- unless D can show other facts that point to prejudice

1 Ex: sheriff who towed car died --> we can’t find out why he did it; towing records were destroyed in regular course of business --> we can’t defend

2 It only matters if you’re worse-off in a certain way: litigation costs and delay usu don’t count

B Ex: If SoL has run out AND there is no alternative mechanism for recovery (i.e., no one else to sue, no other claims to mount), to deny amendment would be prejudicial.  (Beeck v. Aquaslide)

C Mistaken identity: if wrong D is sued and error is discovered during trial, should judge allow amendment to pleadings to DENY responsibility?

1 If continuing suit against wrong party wouldn’t prejudice D, and would prejudice P (SoL has run), judge may deny.  (Zielinski v. PPI)

2 If D simply would not be able to defend claim (another manufacturer’s product), judge may deny amendment DESPITE prejudice to P.  (Beeck v. Aquaslide)

Motions and Pleadings

Exam approach: keep in mind that rules may apply to action taken in a PLEADING.  Take note whether party actually filed a pleading

	Federal Pleadings

	Plaintiff’s Pleadings
	Defendant’s Pleadings

	Complaint
	Answer, which may contain a counterclaim against plaintiff

	Reply to counterclaim
	


Complaint

FRCP:

8 = What you must put in your complaint

9 = Heightened pleading std. for fraud or mistake

11 = What must lie behind your complaint; penalties for bogus claims

I Federal pleading = “notice pleading” (v. “code pleading” used in some states)

A Purpose = give D notice that a claim has been filed against him

II Claim gen’y

A What is a claim?

1 Invokes some body of law

2 AND relates a set of facts that fall under the body of law

B How does a claim fail?

1 See MOTION TO DISMISS

III What complaint contains:

A TODO see Conley v. Gibson -- if multiple inferences could be made from complaint about fault of accident, complaint is insufficient

B “a short and plain statement of the claim showing that the pleader is entitled to relief” and “a demand for judgment for the relief pleader seeks.”  FRCP 8(a)(2)

1 Allegations must have evidentiary support, or be LIKELY TO HAVE evidentiary support after investigation.  FRCP 11(b)(3)

a Also: not for improper purpose; claims warranted by existing law or nonfrivolous mod. to law.  FRCP 11(b)(1)-(2)

2 Primary goal of complaint is to give D fair notice of P’s claim and the ground upon which it rests

C Req’ts:

1 Make clear what body of law you’re relying on (e.g., negligence)

2 Say something about facts showing you’re entitled to relief

3 Indicate what legal theory you’re relying on

D Need not “allege the specific acts of negligence;” defendant may through discovery uncover “the facts upon which plaintiff based” his allegations (Bell v. Novick Transfer Co.)

1 Ex: P blacked out right before accident.  May simply allege negligence on D’s part

E P may not simply describe a fact pattern; must make specific allegations

1 Ex.: May not simply describe a car accident that occurred.  Must say, “median barrier not present,” “due to lack of barrier, cars collided,” “lack of barrier was negligent,” etc.  (People ex rel. DoT v. Superior Court)

2 EXCEPTION: If enumeration of specific acts is necessary for D to frame his responsive pleading (Bell v. Novick)

3 Why aren’t specific facts req’d?  Only by having complaint stick can you find out certain facts (through discovery)

4 When may a complaint be dismissed?

a When it appears beyond doubt that P can prove no set of facts in support of his claim which would entitle him to relief

5 Ex: Intertrust: “I had patent, MS infringed on it” -- that’s enough

F Consistency of claims doesn’t matter.  FRCP 8(e)

G Relief may be stated in alternative

H Sanctions

1 Claims made w/o evid. support or likely prospect of evid. support may lead to sanctions under FRCP 11(b)(3) and FRCP 11(c).  (Seeded addresses case -- Busines Guides v. Chromatic Communications) 

IV Heightened pleading standard

A Fraud or mistake must be pleaded with particularity.  FRCP 9(b)

1 Must specify what was said, who said it, when & where, why statements were false (Olsen v. Pratt & Whitney Aircraft)

a DON’T need to explain in detail whether D knew statement was false when he made it -- that is essence of what must be proven for fraud claim

2 Why?  P has specific knowledge of D’s fraudulent acts already b/c the interaction betw P and D constituted the fraud.  Further, D must know specifically what statements of his are allegedly fraudulent in order to reply 

a Also: Prevents filing of fraud complaint as fishing expedition; prevents harm to reputation

3 Malice, intent, knowledge (conditions of mind) may be averred gen’y, however.  FRCP 9(b)

4 Fraud or mistake can come up offensively or defensively

a Ex: Chiron -- fraud before PTO

i How could D argue AGAINST heightened pldg std here?  “You made your allegedly fraudulent stmnts to the PTO.  I wasn’t there.  How would I know just what you said?”

B If not fraud or mistake, no heightened standard.  (Leatherman)

1 This is the narrow view

2 Ct in Leatherman hints that heightened standard might be allowed in other circums, for policy reasons

V Typical format of complaint (CR)

A Jurisdiction and venue; parties; claims for relief; prayer for relief

VI Next steps:

A D may:

1 File pre-answer motion

2 Answer

3 File cross-/counter-claim

4 Move for S.J.

Pre-answer motions (motions challenging the complaint)

FRCP:

12 =  types of motions
, timing of motions

I Motion takes no position on validity of claims

II “No right to relief.”  FRCP 12(b)(6)

A This is MOTION TO DISMISS

B When will this be granted?

1 Only if “it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief” (Conley v. Gibson)

2 Facts alleged are assumed to be true, and motion is considered in light most favorable to claimant.  (Haddle v. Garrison)

3 Three types:

a Inadequate factual allegations

i Ex: D entered into contract to pay P $1000; P prays for $1000 relief -- what’s missing?  allegation of breach

ii Ex: Inadequate fraud allegation based on FRCP 9(b) -- not plead w/ particularity

b Attack on what seems to be factual allegation -- you say to ct it’s actually a legal conclusion requiring subsidiary facts alleged

i Ex: Second piece of Bertelsmann complaint -- whether or not B actually controlled Napster.  B tries to argue that even if investor or lender could be said to be controlling company, B wasn’t doing that here -- complainant needs to lay out facts suggesting they might prove that -- B’s attack wouldn’t succeed under strict FRCP 8 b/c the complaint does put them on notice.  But in practice this attack often works

c Legal challenge

i Failure to state a claim for relief (compare to (a) above -- in (a) they’ve just left something out; here they’ve alleged all they can, and it still doesn’t justify relief

1 Ex: 11th Cir.’s opinion in Hadley v. Gibson (which is reversed by Sup Ct for other reasons)

4 Motion to dismiss doesn’t address the truth of the allegations (Bertelsmann)

5 Appeal of denial of 12(b)(6) not allowed in fed ct.  Occasionally allowed in Cal

III  “Request for clarification.”  FRCP 12(e)

IV Motion to strike.  FRCP 12(f)

A Party may move to strike from a pleading any insufficient defense, or redundant, immaterial, impertinent, or scandalous matter.  FRCP 12(f)

1 When?  Before responding to a pleading OR, if no responsive pleading permitted, w/in 20 days after svc of pleading

	Defenses waived by failure to assert

	Defenses waived if not filed in first responsive pleading
	Defenses that need not be raised in responsive pleading and which may be raised later

	Form of complaint

Venue

Personal juris

Insufficiency of process
	Subject matter juris

Failure to join indispensable party

Failure to state a claim


Answer and reply

FRCP:

8 = What you must put in your answer, incl aff def

11 = Evidentiary support for statements in answer

I D need not specify defense.  He need only deny allegations

II Admissions and denials

A General

1 Like complaint, D’s answer must be backed up by evid support, or r’ble lack of info or belief.  FRCP 11(b)(4)

2 Go allegaton by allegation, not sentence by sentence or paragraph by paragraph.  (Zielinksi)

a Cal law is different, though: gen’l denial okay -- “D gen’y denies each and every allegation of the complaint”

i Unless complaint is “certified complaint” -- then specific denial req’d in Cal

B Admission

1 Narrows issues of factual dispute 

2 If something is admitted, whether by omission or affirmatively, it’s taken off the table -- no witnesses, no evidence, discovery, etc.

3 Escape valve: motion to amend

C Denial

1 Creates factual dispute

2 Must make SPECIFIC denials UNLESS gen’l denial truly correct.  FRCP 8(b)

3 Effect of failure to deny

a If response is req’d, failure to deny = ADMISSION.  FRCP 8(d)

b If response not req’d, denial assumed.  FRCP 8(d)

4 Deny with specificity

a If you deny gen’y, you may inadvertently deny too much.  If you do this and thereby prejudice the other party, you may be estopped from denying averments later (Zielinski v. Philadelphia Piers, Inc.)

D Lack of information

1 If w/o knowledge or information to form belief, MUST SO STATE -- has effect of denial.  FRCP 8(b)

2 R’ble inquiry req’d.  FRCP 11(b)

a If fail to make inquiry, may later be estopped from contesting facts that could’ve been denied after r’ble inquiry

III Affirmative defenses

A Must be enumerated in answer or be waived

1 But in practice often allowed through amendment if no prejudice.  (Layman)

B Gen’l denial contests P’s allegations of facts; D tries to show P never had a legal C/A.  (Layman v. Southwestern Bell Telephone Co.)

C ELEMENTS to determine whether def is aff def:

1 If def requires proving some fact that goes beyond facts put in issue by P’s allegations and D’s denial, then it’s an affirmative defense

a Ex: SoL

b Ex: Introduction of new evidence -- easement.  (Layman)

c Others: FRCP 8(c)

D D bears burden on aff def

E Aff def MAY admit P’s CoA -- e.g., contributory negl; but need not -- e.g., fraud

F If you mount aff def, you MUST still deny or admit allegations.  D bears burden on aff def

IV Counter-claim / cross-claim / 3rd-party claim

A Party may assert counter-claim --> this necessitates a REPLY from the P

V Reply

A Permitted to respond to a counter-claim.  FRCP 7(a)

Amendments to pleadings

FRCP:

15 = Timeline, relation back

I One “free” amendment to a pleading requiring a response.  FRCP 15(a)

A If no response permitted, amend at any time w/in 20 days of svc.  FRCP 15(a)

B Scheduling orders pursuant to FRCP 16 usu involve a deadline for amending pleadings.  To amend after deadline, you must show good cause

II General types of amendments:


A Amending complaint to state different legal theory or different facts

B Amending answer to assert different defense

C TODO xxx

D Amending complaint to bring in different party after SoL has run out

E TODO xxx

F Amending response to request for admission to change admission to a denial

III General notion: amendments allowed unless will prejudice other party

IV When issue raised at trial was NOT introduced in pleadings:

A If neither party objects, issue allowed.  FRCP 15(b)

1 Pleadings may be amended to intro issue LATER.  FRCP 15(b)

B If objection is made...

1 Questions are:

a Will merits of action be served by allowing introduction?

b Can party show good reason for not getting it right the first time?

c Can opposing party show allowing introduction would be PREJUDICIAL?

d Amendment not sought in bad faith, delay, etc.?

C If standard met, then judge should allow leave to amend.  FRCP 15(b)

V Relation back

A Essential question: adding CLAIM or PARTY?

1 Claim.  FRCP 15(c)(2)

a May add claim or defense AFTER SoL has run on the claim IF claim arises out of same occurrence as original timely-filed claim.  FRCP 15(c)(2)

b What is standard for “same occurrence?”

i Did acts occur at different times, involving separate and distinct conduct?

ii Do we need new FACTS?  If so, then no relation back

1 Ex: P sues for failure on informed consent.  P later sues for negligence in surgery and post-op care AFTER SoL has passed.  Should these new charges relate back?  No.  Informed consent v. negligence in med care very different.  (Moore v. Baker)

iii New theory of liability IS allowed

1 Ex: P sues for injury during b-ball game at rehab center for negl maintenance of court.  Later wants to add claim of negl rehab/counseling.  THIS IS ALLOWED.  (Bonerb v. Richard J. Caron Foundation)

iv To see difference, consider what lawyer in each case must look into for first and second charges

2 Party.  FRCP 15(c)(3)

a May change party name after SoL has run IF:

i TODO FIGURE OUT SoL stuff in light of Tangri’s review and Krieger outline

ii Same transaction or occurrence;

iii AND party has rec’d sufficient notice that it will NOT be PREJUDICED in maintaining a defense;

iv AND party knew or should have known that action would have been brought against it except for mistaken identity

b Examples of prejudice: dimming memories, innocently-destroyed records

VI Amendment paradigm

A Party moves to amend; party opposed motion

B Identify the issue: amendment, possibly relation back

C Identify sources of authority (FRCP 15 or state law; r’ble discovery rule, etc.)

D Under FRCP 15:

1 Responsive pleading req’d?

a If yes, has it been served?

i If yes, need leave of ct.  FRCP 15(a)

ii If no, amend as matter of right.  FRCP 15(a)

b If no, original pleading served fewer than 21 days ago?

i If yes, amend as matter of right.  FRCP 15(a)

ii If no, need leave of ct.  FRCP 15(a)

2 Are new facts in amendment a continuation of facts in the orig pleading?  If so, it’s a supplemental pleading.  FRCP 15(d)

3 Has SoL run?  If yes, relation back:

a Does substantive law provide for relation back?  If so, apply per FRCP 15(c)(1)

b Is it a new claim?  If so, FRCP 15(c)(2): transaction or occurrence

c Is it a new party?  If so, FRCP 15(c)(2); notice to new party w/in SoL + 120 days; new party knew or should have known but for mistake, action would’ve been brought against it

	Relation back doctrine: A summary of possible defendants

	Additional defendant
	Recent cases do NOT allow a P to add a new D after SoL has run UNLESS new D is an entity related to the original D, P has strong interest in obtaining relief, and added D will not suffer prejudice

	Misnamed defendant
	If P technically MISNAMED the D, the P should be allowed to fix the error and have the claim relate back to the original filing

	Unnamed defendants
	If a P knew the identities of some Ds but not others, recent cases do NOT allow P to add the unnamed D after the SoL has run


Rule 11

I Applies to all representations made to ct

II What does it require?  FRCP 11(b)

A R’ble investigation into facts and law

B No improper purpose

C Claims warranted under existing law/proposed mod to law

D Factual support or likelihood to have same; denials based on evidence or lack of info or belief

III Motion under FRCP 11 must be made independently.  Must be served 21 days before filed w/ ct

A If other party corrects error, you may not file w/ ct

IV What might warrant change to existing law?  New situation; changing social mores; precedent in other states; criticism in press; scientific advances

V Sanctions ex: P says in motion that in dep, D admitted he fired P b/c he was black.  No such testimony in dep.  Wait 21 days for P to correct motion.  Then, move for sanctions under FRCP 11(c)(1)(A).  Possible results: order to correct or withdraw; P/attorney pays penalty to ct or to D for lit costs; case thrown out (unlikely)

Joinder

Joinder of claims

FRCP:

13 = Counterclaim & cross-claim

18 = Joinder of claims & remedies

I Joinder of claims by plaintiff

A P may join any and all claims he has against D.  FRCP 18(a)

B B/c of res judicata, P must bring ALL claims from a particular transaction together 

II Joinder of claims by defendant (counterclaims) (Blazer Financial)

A PERMISSIVE counterclaim arises out of transaction or occurrence that IS NOT subject of any claim against the party.  Need not be asserted.  FRCP 13(b)

B COMPULSORY counterclaim arises out of transaction or occurrence that IS subject of any claim against the party.  MUST be asserted or be barred by res judicata.  FRCP 13(a)

1 Exceptions: 

a Claim requires presence of other parties (indispensable per FRCP 19) but ct can’t obtain juris

b OR if at time action was commenced, the claim was the subject of another pending action

c OR the opposing party brought suit upon the claim by attachment or other process by which the ct did not acquire juris to render a personal judgment on that claim, and the pleader is not stating any counterclaim under this Rule 13.  FRCP 13(b)

C TEST for compulsory counterclaim -- same transaction or occurrence:  (Plant v. Blazer Financial Services)

1 Are issues of fact and law raised by claim and counterclaim the same?

2 Would res judicata bar a subsequent suit on D’s claim absent compulsory counterclaim rule?

3 Will substantially the same evidence support or refute both claim and counterclaim?

4 Is there any logical relationship between claim and counterclaim?

a In practice, cts use mostly 1st and 3rd tests

D Counterclaim exceeding opposing claim: counterclaim may or may not diminish or defeat recovery sought by opposing party.  May claim recovery exceeding amount or different in kind than that sought in original claim.  FRCP 13(c)

III Cross-claim

A Must arise out of same transaction or occurrence that is the subject matter either of the original action or of a counterclaim, or relating to any property that is the subject matter of the original action.  FRCP 13(g)

1 This applies to parties ALREADY in suit.  For new parties to be joined in, must have derivative liability --> implead via FRCP 14

2 This means you can’t bring up new matters in a cross-claim (unless you already have a valid cross claim out of same transaction or occurrence as original claims; then you can join all you want using FRCP 18)

IV Judge may consolidate or sever claims for convenience.  FRCP 42(a)-(b)

Joinder of parties

FRCP:

14 = Impleader

19 = Compulsory joinder

20 = Permissive joinder

I Joinder of parties by plaintiff

A Permissive: multiple Ps may join together if:  (Mosley v. General Motors) (FRCP 20(a))

1 Claims arise out of same transaction, occurrence, or series

2 AND their claims against Ds involve ANY common question of law or fact

B Permissive: multiple Ds may BE joined together if: (FRCP 20(a))

1 There is asserted against them jointly, severally, or in the alternative any right to relief arising out of the same transaction, occurrence, or series of transactions or occurrences

2 AND any question of law or fact common to ALL Ds will arise in the action.  FRCP 20(a)

C A plaintiff seeking to join need not be interested in obtaining all relief demanded.  FRCP 20(a)

II Joinder of parties by defendant (impleader)

A Defendant, as third-party plaintiff, may join in third-party defendant for cross-claim if third-party defendant may be derivatively liable to third-party plaintiff.  (Watergate)  FRCP 14(a)

1 “If it was me, then he owes me” v. “it wasn’t me, it was him”

2 3rd-party plaintiff usu seeks contribution or indemnification from 3rd-party defendant

B Third-party defendant may assert against P any defenses which third-party plaintiff has.  FRCP 14(a)

C Third-party defendant may also assert any claim against P from same transaction that is P’s claim against third-party plaintiff.  FRCP 14(a)

D P may assert any claim against third-party defendant from same tx as P’s claim against third-party plaintiff.  FRCP 14(a)

E Parties may then join in other claims per FRCP 18

III Compulsory joinder.  FRCP 19

A Parties may be joined into action even if neither they nor parties in suit want them there

B Necessary parties: party shall be joined if:  (FRCP 19(a))

1 (we’re looking here at two sets of interests: interests of those missing, and interests of current parties)

2 In the person’s absence complete relief cannot be provided

a Ex: wife’s signature req’d and wife not already party

3 OR person claims an interest in action AND is so situated that person’s absence may:

a Impair or impede person’s ability to protect that interest

b OR leave any of current parties subject to substantial risk of incurring double, multiple, or otherwise inconsistent obligations.  (Helzberg’s v. Valley West)

i What’s an interest?  Includes when something may happen to your property or money -- trustee hypo in casebook

C Indispensable parties:  (FRCP 19(b))

1 If necessary party cannot be joined, ct must determine whether action may proceed w/o that party.  Factors to consider:

a Person’s absence prejudicial to current parties?

b Possible to shape relief to minimize prejudice?

c Judgment rendered in absence adequate?

d Other options for plaintiff if dismissed for nonjoinder?  Can P sue elsewhere?

Intervention

FRCP:

24 = Intervention

I Initiated by 3rd party

A So we don’t inquire into effect of refusing intervention on current parties (as we do under FRCP 19 joinder).  We assume current parties are okay b/c they didn’t seek to join this party

II Intervention of right.  FRCP 24(a)

A TEST:  (NRDC v. U.S. Nuclear Regulatory Commission)  (FRCP 24(a))

1 Intervention SHALL be permitted:

a When statute confers right to intervene

b OR when applicant claims interest relating to prop or trans that is subject of action AND action may impair applicant’s ability to protect that interest (e.g., party will be bound by decision) 

i UNLESS applicant’s interest adequately represented by existing parties

III Permissive intervention.  FRCP 24(b)

A TEST:  (FRCP 24(b))

1 Intervention MAY be permitted:

a When statute confers CONDITIONAL right to intervene

b OR when applicant’s claim or defense and the main action have a question of law or fact in common

2 Ct must consider possible delay or prejudice to original parties.  FRCP 24(b)

3 Special latitude granted to gvt agencies.  FRCP 24(b)

Interpleader

I xx

Discovery

FRCP:

26 = General provisions; duty of disclosure

30 = Oral deps

33 = Interrogatories

34 = Inspecting docs and things

35 = Physical and mental examination of persons

36 = Requests for admission

37 = Failure to cooperate; motion to compel

I Basic schedule

A You file the complaint

B Case management conference date is set

C Count backward from conference to figure out when to meet with your counsel to plan for case management conference

D Count backward from the case management conference to figure out when you have to supply your initial disclosures

E Count backward from the case management conference to figure out when you’ll serve your disclosure requests

II Discovery motions are gen’y NOT APPEALABLE

III Initial disclosures

A Only material party may use to SUPPORT claims or defenses (unless to impeach) must be disclosed --> merely relevant info need not be disclosed in initial disclosures

B Parties must disclose, without being requested to by other parties, following items (FRCP 26(a)(1)):

1 Contact info for people likely to have discoverable info that this party may use to SUPPORT its claims and defenses, UNLESS SOLELY FOR IMPEACHMENT

a What constitutes solely for impeachment?

i Evidence is IRRELEVANT to facts at issue in claim, but RELEVANT to witness’s credibility

ii Ex: witness was drunk, was bribed, etc.

iii Ex: P claims hurt leg in car accident.  D has photo taken night of car wreck of P dancing.  D MUST disclose, b/c this goes to truth of claim

2 Copy or description of docs party may use to SUPPORT claims or defenses, UNLESS SOLELY FOR IMPEACHMENT

3 Computation of damages

4 Insurance agreements

C Certain actions do NOT have initial disclosure req’ts.  See FRCP 26(a)(1)(E)

D Disclosure of expert testimony.  FRCP 26(a)(2)

1 TODO

IV Formal discovery mechanisms.  Listed in FRCP 26(a)(5).  Requests may only be sent after initial meeting of counsel

A Interrogatories.  FRCP 33

1 Advantages: cheap; disadvantages: cannot follow up evasive answers with more detailed questions

2 May be contradicted at trial (though this may damage credibility)

3 Max 25 questions, answered within 30 days.  FRCP 33(a)

4 SCOPE = anything discoverable (relevant, not privileged, r’bly likely to lead to admissible evidence).  FRCP 33(c)

5 Non-party witnesses need not answer.  FRCP 33(a)

6 When answer may be derived from business records, may be sufficient to provide relevant records rather than specific answer.  FRCP 33(d)

B Depositions, oral.  FRCP 30

1 Advantages: can make witness take a position with series of questions; Disadvantages: expensive

2 Max 10 deps per side, one dep per witness.  FRCP 30(a)(2)(A)-(B)

3 Exam and cross-exam as at trial (witness under oath).  FRCP 30(c)

4 Objections noted, but questioning proceeds.  FRCP 30(c)

a Deponent may be ordered not to answer to protect privilege, to enforce ct’s limitation, or to end dep when in bad faith.  FRCP 30(d)(1)

b TODO: what about stuff judge would rule on, like relevance???

5 Officer of court may end dep if it is being conducted in bad faith.  FRCP 30(d)(4)

6 Deponent may review dep and change things via written statement.  FRCP 30(e)

7 May request dep from corporation or institution on a subject.  Corp must supply person most knowledgeable about the pertinent subject matter.  FRCP 30(b)(6)

C Depositions, on written questions

1 Rarely used.  See FRCP 30(c)

D Inspecting documents and things.  FRCP 34

1 Scope: copies of docs; samples of tangible things; entry upon land for purposes of inspection, sampling, etc.  FRCP 34(a)

E Requests for admission.  FRCP 36

1 Party may serve upon other party written request for admission of the truth of any matter within scope of discovery.  FRCP 36(a)

2 May NOT be contradicted at trial

3 Matter is considered admitted unless party replies with written answer or objection within time limit.  FRCP 36(a)

4 Answer shall deny matter or set forth in detail why answering party cannot truthfully admit or deny matter.  FRCP 36(a)

5 Lack of knowledge is insufficient excuse without reasonable inquiry.  FRCP 36(a)

6 That matter is one for trial is insufficient excuse also.  Must deny or set forth reasons why cannot admit or deny.  FRCP 36(a)

7 Court may permit withdrawal or amendment of admission if opposing party fails to show would prejudice.  FRCP 36(b)

8 DIFFERENCE between an interrogatory and an admission

a Admission TAKES A MATTER OUT OF CONTROVERSY.  May not be contradicted by other evidence

b Answer to an interrogatory is a bit of evidence.  May still be contradicted by other evidence

F Physical or mental examination.  FRCP 35

G Entry upon land.  FRCP 34

V Obstacles

A Objections based on scope of discovery rule (FRCP 26(b)(2))

B Objections based on other limitations (FRCP 26(b)(2), 26(d), 30(a)(2), 30(d), and 33(a))

C Limitations resulting from protective orders pursuant to FRCP 26(c)

D Withholding information pursuant to claim of privilege

Discovery - Scope and limits

I Standard = any matter “that is relevant to the claim or defense of any party.”  Need not be admissible at trial if discovery is r’bly likely to LEAD TO discovery of admissible evidence.  FRCP 26(b)(1)

A You DON’T have to show something will be admissible at trial to get discovery on it.  (Blank v. Sullivan & Cromwell)

B Item of evidence may fail on its own to prove allegation, but if it TENDS to prove or disprove a relevant fact, it is relevant.  (Blank v. Sullivan & Cromwell)

C Matter must be relevant to claim or defense, NOT merely to subject matter.  (Johnson Matthey v. Research Corp)

D Old standard: relevant to subject matter, not to claims or defenses

1 You can ask for the old standard w/ good cause.  (Matthias???  or Johnson Matthey???)

II Discovery exam approach

A Is this within the scope of discovery?

B Is this within scope of things ct may limit w/ protective order?

C Is this undiscoverable b/c it’s privileged?

III Protective order.  FRCP 26(c)

A Court may issue protective order to protect party from “annoyance, embarrassment, oppression, or undue burden or expense.”  FRCP 26(c)

1 Movant must show cause, attempt to resolve w/o ct intervention.  FRCP 26(c)  (Stalnaker v. Kmart Corp)

2 Privacy claims lose if ct believes info is highly relevant.  (Stalnaker v. Kmart Corp.)

B Ct may order:

1 Disclosure can’t be had

2 Disclosure only on specified terms and conditions

3 Disclosure only through another method

4 Restrict scope to certain matters

5 Restrict who can be present during discovery of certain matters

6 Seal a dep

7 Trade secret, etc. not be revealed except in certain way

8 Ct can review evidence in camera

IV Privilege

A Exs: atty-client; sett’t communication (Goodyear); priest-worshipper; spousal; statutory; self-incrimination

V Work product immunity.  FRCP 26(b)(3)

A Discovery of docs and things prepared IN ANTICIPATION of litigation not permitted.  FRCP 26(b)(3) 

1 WPI rule includes things OTHER than tangible things (e.g., statements, mental impressions).  (Hickman v. Taylor)

B Invoke privilege via FRCP 26(b)(5)

C To defeat, ELEMENTS:

1 Substantial need of material in prep of party’s case

2 AND unable w/o undue hardship to obtain materials through other means

D Mental impressions, conclusions, opinions, legal theories absolutely privileged

1 Underlying facts MAY BE discoverable.  Party may seek to acquire through interrogs, requests for admission, etc

E Factors to consider for “in preparation for litigation:”

1 For what purpose prepared?  Usual course of business?

a Routine accident report filed to party’s claims dept or to insurer gen’y not protected

2 Timing

3 Atty involved?  If so, then WPI more likely

a But needn’t have been prepared by or at behest of atty

4 Who used the document and for what?

F WPI paradigm:

1 Prepared in anticipation of litigation or for trial (but not routine report)?

a If NO, then no WPI

2 Material sought of substantial importance to party seeking discovery?

a If NO, then WPI

3 Other means of obtaining information?

a If YES, then WPI

4 Else no WPI

VI Experts

A Testifying experts:

1 No privilege

2 Party may depose any expert whose opinions may be presented at trial.  FRCP 26(b)(4)

B Non-testifying experts:

1 Privileged -- part of work product

2 Party may only obtain facts, opinions from expert retained by other party in anticipation of trial who is NOT expected to be called as witness ONLY...

a In accordance w/ FRCP 35(b) (phys, mental exam of persons).  FRCP 26(b)(4)(B)

b OR if impossible to obtain through other means.  FRCP 26(b)(4)(B)

i Mental exam shortly after woman was fired meets this exception --> highly probative, not otherwise available.  (Thompson v. The Haskell Co.)

ii But if other party HAD OPPORTUNITY to get info and FAILED to get it, ct won’t compel.  (Chiquita Int’l)

3 OR if discovery sought consists of information given expert by others.  Giving info to non-testifying expert doesn’t suddenly make it non-discoverable.  (Chiquita Int’l)

Discovery - Compelling discovery

I May compel discovery from parties and non-parties by applying to court.  FRCP 37(a)(1)

A Movant may seek to compel cooperation w/ any discovery request, incl initial disclosures.  FRCP 37(a)(2)(A)-(B)

B Movant must first have made good-faith effort to secure cooperation without court action.  FRCP 37(a)(2)(A)-(B)

C Evasive or incomplete answers considered failure to answer.  FRCP 37(a)(3)

D Court’s remedies for failure to comply, false or misleading disclosure, refusal to admit include:

1 Assuming admission of facts.  FRCP 37(b)-(c)

2 Prohibiting party from mounting certain claims or defenses.  FRCP 37(b)-(c)

3 Striking parts of pleadings, testimony, etc.  FRCP 37(b)-(c)

4 Judgment by default.  FRCP 37(b)(2)(C).  But this is the ULTIMATE penalty and would in most cases be an abuse of discretion by the ct.  (Chudasama v. Mazda Motor Corp)

Discovery - Essential questions

I Is information relevant?  Likely to lead to admissible information?  FRCP 26(b)(1)

II Is information protected?

A Likely to embarrass, oppress, etc.?  Party may move to protect.  FRCP 26(c)

B Trade secrets?  Party may move to protect

C Privileged?  (atty-client, priest-worshipper, etc.)

D WPI?  FRCP 26(b)(3)

III From whom are we asking for information?

A Party?

B Expert witness?

1 Expected to testify?  If not, see 26(b)(4)

Summary Adjudication

FRCP:

54 = ???

55 = Default

56 = Summary judgment

I Default.  FRCP 55

A When party has failed to plead or otherwise defend, loses by default.  FRCP 55(a)

B ENTRY of default has no legal weight; JUDGMENT has weight.  FRCP 55(b)

C Default judgment awarded b/c of FAILURE OF SERVICE against D violates Due Process clause.  Notice of suit REQUIRED.  Slate must be wiped clean for victim.  (Peralta v. Heights Medical Center)

1 D NEED NOT show that he would have had a meritorious defense.  D might have taken different actions had he had notice of the suit.  (Peralta v. Heights Medical Center) 

II Failure to state a claim (12(b)(6)) v. summary judgment

A Under 12(b)(6), even if all facts alleged are true, no recovery.  Under SJ, if facts true, recovery --> but failure to establish facts 

B Ex: 

1 P in negl case claims damages -- so survives 12(b)(6)

2 But P doesn’t have facts to prove damages, so falls to SJ motion

III Summary judgment.  FRCP 56

A Generally: P fails to allege facts supporting an essential element of his C/A

B May move for SJ on all or any claims.  FRCP 56(a)

1 Usu D moves for SJ b/c need only defeat one elt of P’s C/A to defeat it

C Standard for judgment:

1 NO GENUINE ISSUE as to ANY MATERIAL FACT; therefore, moving party is entitled to judgment as a matter of law.  FRCP 56(c)

D All r’ble inferences made AGAINST movant

1 Judges shouldn’t make credibility determinations

E What can you submit to support motion?

1 Affidavits for and against motion.  FRCP 56(e)

a Must be made on personal knowledge

b Must set forth admissible facts

c Party may have incomplete information; may seek more time for discovery.  FRCP 56(f)

d May contradict deposition testimony

2 Depositions

3 Answers to interrogs

4 Answers to reqs for admission

5 Documents

F Burden

1 Burden of production is on movant

2 Where would the burden of proof lie at trial?

a Movant w/ burden of proof

i Party must make same case as at trial, but proof must be sufficient that NO REASONABLE JURY could hold otherwise

1 Ex: Breach of contract claim.  D was supposed to have sold P a car.  P seeks SJ, enters dep testimony of D admitting failure to deliver car.  D could defend w/ claim that his dep testimony was incorrect -- he really did deliver the car.  That’s a valid defense

a BUT suppose D claims car was stolen before he could deliver it.  This doesn’t work to defend against SJ b/c it is immaterial to the fact that he didn’t fulfill his end of the contract

ii How much proof is necessary?

1 Cases: Visser (age discrim), Packer (cow on tracks), Chamberlain (brakeman), Celotex (asbestos)

b Movant w/o burden of proof

i Two options:

1 Prove the negative (Adickes)

2 Show failure of other party to prove essential fact

a Movant need only make an “initial showing” of other party’s failure to prove.  (Celotex Corp)

b But a conclusory assertion is insufficient

i Must point to specific parts of adverse party’s evidence that fail  (Celotex Corp)

ii OR must show that you’ve served discovery to other party seeking his evidence, and he’s produced nothing

3 When would burden of proof be on D?  When he’s moving for SJ on a defense

G Defending against SJ

1 Point to or add in evidence through affidavit that creates a genuine issue of material fact

2 Ask for more time under FRCP 56(f)

3 Has moving party met its burden under the initial showing?

a If NO, technically adverse party need do nothing.  BUT should nonetheless attack the showing by calling attention to material issue in the record

b If YES, adverse party must come forth w/ add’l evidence to create genuine issue of material fact

H Appealing SJ

1 TODO appealable in Cal, I think -- what about fed ct?

Alternatives to Adjudication

Alternatives - Settlement

FRCP:

26 = Keeping sett’t confidential

I Confidentiality

A Sett’t agr’t may be confidential and may be SEALED by ct

1 Party in subsequent case asked to reveal details of that agr’t may seek 26(c) protective order

2 But some juris’s make sett’t agr’ts matter of public record

B Should confidentiality be allowed?

1 Yes: disputes fundamentally private; cts should honor any lawful agr’t that resolves dispute; agr’ts benefit Ps by encouraging Ds to pay more for confidentiality

2 No: disputes aren’t private matters; public has interest in them (esp product liability, regs, etc.)

C CONTENTS of sett’t negotiations are privileged; NOT admissible as evidence b/c parties often bluff during sett’t.  (Goodyear v. Chiles)

1 BUT someone’s factual knowledge PRIOR TO suit gen’y NOT allowed to be bottled up by confidentiality agr’t.  (Kalinauskas v. Wong)

II Stipulated vacatur

A As part of sett’t agr’t, ct vacates judgment

1 Why allow?  Encourage sett’t; dispute is private matter --> let parties end dispute if they want (rather than face appeal to erase stain on record); purpose of litigation is not to seek truth, it is to resolve disputes.  (Neary v. U.C.)

2 Why not allow?  Judicial precedent has great value --> common law exists b/c cts make decisions, and they affect later ones; rulings are NOT merely the property of the litigants; if you go through trouble to resolve case, public deserves the valuable precedent; may discourage pretrial sett’t b/c unfavorable result could simply be washed away.  (U.S. Bancorp v. Bonner Mall)

B What about collateral estoppel?  Vacatur would eliminate collateral estoppel

1 TODO MORE???

C California:

1 Stipulated vacatur only granted when:

a No r’ble possibility that interests of nonparties will be adversely affected

b AND reasons for requesting reversal OUTWEIGH possible erosion of public trust and discouragement of sett’t in future

2 Cts reserve right to rule on legal issues raised EVEN IF case is dismissed

Alternatives - Arbitration

I Arbitration generally

A Arbitrator decides a dispute and issue a decision --> like private adjudication

B Parties usu. agree to binding arb before OR after dispute arises.  Cts usu recognize the agreements

C Advantages over ct trial: design their own procedure (e.g., evidence rules); may alter rules of law (e.g., may apply custom rather than law to a contract dispute); may be faster, cheaper, more private; eliminate vagaries of jury decision; may be “softer” than court

D Disadvantages compared to ct trial: jury may award larger damages; no authoritative, public declaration of law; no jury trial; maybe no formal discovery; limited ability to appeal; may be “softer” than court 

II Judicial review of arb

A No right to due process b/c state action not present

B LIMITED scope of judicial review.  (Ferguson v. Writers Guild)

1 Ct does NOT review merits of arb’s award

2 Ct will only examine: 

a Did parties agree to arb (valid contract)? 

b Did parties stick to contract?

c Did arb exceed powers granted by agr’t?

III Judicial review of arb agr’t 

A When will arb agr’t be held invalid?

1 When arb agr’t invalid as a contract (fraudulent, unconscionable).  (Engalla v. Permanente)

2 When arb agr’t not in line w/ scheme to vindicate public rights

a Does arb agr’t waive these rights?  Then invalid.  But if arb agr’t does provide a way to vindicate these rights, could be okay.  Things to look at:

i Judicial review?

ii Full range of damages available?

iii Others (see Armendariz)

3 When public rights not at stake, cts gen’y let arb agr’s stand

IV Avoiding arb

A If you don’t like arb agr’t, you can simply ignore the agr’t and sue the party

1 Party will then file a petition to compel arb 

Judge & Jury

FRCP:

38 = Right to jury trial

39 = Trial by jury or ct

I Jury trial of right

A For certain claims, guaranteed under 7th Amend.  FRCP 38(a)

B Must request w/in 10 days of service of last pleading on such issue.  FRCP 38(b)

1 “Last pleading” refers to last pleading that spoke to a party’s position on a claim.  This could be answer OR reply to counter-claim

2 Amendment to pleading doesn’t count unless it injects facts relevant to triable claim.  New legal theory doesn’t count

3 If you miss deadline, request is usu denied

II Trial by jury or by the ct

A If no jury trial of right, may have jury by consent of both parties (unless prohibited by statute).  FRCP 39(c)

III Which claims get a jury?

A If claim lay w/in juris of common law cts in 1791, then jury trial, else bench trial.  (7th Amend “preserves” right to jury trial)

1 If claim didn’t exist in 1791, ct must find closest analog

B Historically, “legal” claim = common law claim --> jury; “equitable” claim = chancery claim --> bench

C Examples:

1 Legal claims: Money damages for torts, repleven (you have what’s mine, give it back); ejection from property; money damages for breach of contract

2 Equit claims: Spec perf for contracts; injunctions against torts; remedies for fraud; administration of trusts

D TEST:

1 Look for statute

2 If no statute, did claim exist in 1789 England?

3 If yes, then done

4 If no, then balancing test:  (Chauffeurs, Teamsters & Helpers)

a Find analogous claim that existed in 1789 England -- legal or equitable?

b Examine remedy sought and determine whether legal (jury) or equitable (bench)

i If monetary damages sought, this is usu legal

1 BUT exceptions: restitutionary damages ($ wrongfully held); money damages intertwined w/ injunctive relief

E What if some claims are legal, some equitable?

1 LEGAL claims come first, except in Cal -- In Cal, equit claims come first

a Why do legal claims come first?  If ct tries equitable claims first, this may make trial of legal claims impossible b/c will have already been decided by equitable claims.  This would DEPRIVE party of right to jury trial, which is impermissible

b Ex: Beacon Theatres: Beacon seeks dec relief that theater’s “clearance” policy is unr’ble --> equit claim.  Also claims theater’s policy involves conspiracy, violation of anti-trust laws --> legal claim.  If equit claim is tried first, policy may be declared r’ble.  This would preclude claim that policy involves conspiracy, violation of anti-trust laws --> right to jury trial violated.  So legal claims must be tried first

IV The jury

A Fed cts and some state cts allow parties to agree to accept non-unanimous verdict

B Six-person juries used sometimes in fed cts and in some state cts

V Jury selection

A Two phases to jury selection:

1 Def’n: voir dire = process of selecting jurors

2 Steps:

a Pool of prospective jurors is summoned

b Members of jury are selected from pool

i Statutory req’ts: citizenship, English fluency, no felons

ii Hardship exceptions granted

1 Hardship exceptions usu go to poorer people -- concerns about how representative jury is of community

iii Challenges for cause

iv Peremptory challs

1 Two main concerns w/ challs:

a Strive for inclusiveness

b Allow parties to eliminate jurors

B Unconst to discrim on race or gender when compiling list from which jurors are summoned

1 Most juris’s statutorily require broad cross-section of community

C Challenging for cause

1 Anyone who knows parties, witnesses, or attorneys will usu be excluded

2 If case involves some type of institution (e.g., college or bank), people employed by those types of institutions are usu excluded

3 People who had some similar experience usu excluded

4 Jurors are questioned to uncover possible bias or prejudice

D Peremptory challenges

1 Allows lawyer to strike juror for any reason or no reason

2 In fed cts, each side gets 3 peremptory challenges, and more if alt jurors are selected

3 Cts have wide discretion

4 Peremptory challs based on sex okay for private litigants, NOT for state as litigants

5 Peremptory challs based on race not allowed.  (Edmonson v. Leesville Concrete Co.)

a If pattern of race challs appears (two or more), other party may challenge the challs

b Party who exercised its challs must justify those challs in race-neutral way

i Standard is not very high: “long hair” excuse

E Lying during voir dire

1 If party finds out juror LIED during voir dire, may seek new trial if can demonstrate:

a Juror failed to answer honestly a MATERIAL QUESTION

b AND that a correct response would have provided a valid basis for a challenge for cause

2 Ex: Felon improperly included on jury.  No re-trial granted absent evidence that jury’s verdict was unfair.  (U.S. v. Boney)

Trial & Appeal

Def’n: burden of production = burden of presenting evidence that would allow a rational trier of fact to find in your favor

FRCP:

50 = Directed verdict, jnov, new trial

52 = Findings by the ct

I Directed verdict (judgment as a matter of law) (FRCP 50(a))

A JML granted when “there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue.”  FRCP 50(a)(1)

1 For question to go to jury, there must be a QUESTION OF FACT (e.g., conflicting testimony, physical evidence, etc.).  (Reid v. San Pedro)

a A mere scintilla of evidence is not enough to create a jury question, nor is a complete absence of evidence necessary to justify jml.  There must be a conflict in SUBSTANTIAL evidence to create a jury question.  (Boeing Co. v. Shipman)

b Straight-up credibility issue --> jury gets the case

c Ambiguous testimony from P --> jury gets the case

i Ex: P says he thought he and D had an agr’t, then backs off that claim

d What won’t go to the jury?

i Evidence that EQUALLY supports either side --> party w/ burden loses

ii Other side has no evidence

2 Moving party w/ burden of proof

a To grant motion, evidence must be of such compelling strength that jury could not r’bly find for opposing party

3 Opposing party w/ burden of proof

a To grant motion, opposing party must have no substantial evidence to permit a jury r’bly to find in its favor

4 Inferences

a All inferences made in favor of opposing party

b Court may not “weigh” evidence -- ct’s role is to determine whether there is a genuine issue for the jury, NOT to decide who has made the better showing on an issue

i Within limits, fact that jury’s decision will require some speculation is NOT grounds for jml

II Judgment notwithstanding the verdict (jnov) (FRCP 50(b))

A This is a RENEWAL of the jml motion -- so SAME standard.  Party MUST have moved for jml prior to jury verdict in order to move for jnov.  FRCP 50(b)

1 Reason for “renewal” logic is that 7th Amend bars ct from re-examining facts tried by a jury --> so cts treat jnov as DELAYED ruling on jml

B Granted if verdict is unsupportable b/c there is no evidence on which a rational person could have found for the winning party

C This motion is appealable

D Why use jnov rather than jml?

1 If jml is granted and decision is reversed on appeal, a new trial is necessary.  Not true w/ jnov.  So when evidence is very one-sided, judge is likely to allow the question to go to the jury.  He can always rescue the verdict w/ jnov

III New trial.  FRCP 59

A If evidence isn’t so one-sided as to justify jml or jnov, judge can grant new trial instead

B This motion is NOT immediately appealable; but if conditional new trial is granted, and jnov grant is appealed, appeals ct may rule on conditional new trial motion

1 CAN appeal motion for new trial once second trial is complete

C Two reasons for granting a new trial:

1 Flawed procedures (e.g., lawyer made impermissible arg to jury, judge gave improper instruction to jury)

a Judge may do this on his own w/o motion from party

b If seeking new trial for judge’s error, party must have objected when error occurred in course of trial

2 Flawed verdict

a Primary reason: verdict is against great weight of evidence

i Standard = SERIOUSLY ERRONEOUS result; to allow to stand would be a MISCARRIAGE of justice.  (Lind v. Schenley Industries)

1 NOT usu appropriate to grant motion when subject matter is w/in knowledge of layman.  Cts should defer to jury’s decisions b/c jury better situated to evaluate.  (Lind v. Schenley Industries)

2 Ex: judge’s different eval of witness’s credibility does NOT justify new trial.  (Lind v. Schenley Industries)

b Another reason: jury misunderstood or ignored instructions (e.g., awarded damages split when law says one party must take all)

D Jurors’ post-verdict testimony may NOT be used to impeach jury’s verdict unless testimony indicates jury was affected by outside influence or extraneous, prejudicial information

IV Conditional grant of new trial

A When granting jnov, judge may also grant motion for new trial.  This ruling will take effect ONLY if jnov is reversed on appeal.  Reason for this is that appeal could take a long time.  Judge rules on new trial motion while it’s still fresh in his mind, and we avoid dragging parties back into court years down the road to deal w/ new trial motion

V Appeal

A Scenario:

1 P files complaint alleging breach of contract, fraud through nondisclosure.  Claim hinges on establishment of fiduciary rel’p between P and D

2 Pleadings establish no facts indicating fiduciary rel’p

3 D moves for SJ, denied

4 After discovery, D files motion for SJ b/c no facts establish fiduciary rel’p, denied

5 Motion for directed verdict denied

6 Jury verdict against D

7 Motion for jnov denied

8 What is earliest D can file notice of appeal?

a In fed system = AFTER judgment is entered.  This is b/c it’s easiest to have all facts for appeals ct to render judgment

B What can you appeal for?

1 Errors of law: wrong instructions to jury, improper evidence, etc.

a Standard: de novo review (no deference)

2 Errors of fact: when factual finding is CLEARLY ERRONEOUS.  (Anderson v. Bessemer City)  (See also FRCP 52(a))

a Trial ct’s decision can only be reversed if the findings of fact underpinning the judgment were CLEARLY ERRONEOUS.  (Anderson v. Bessemer City)  (See also FRCP 52(a))

3 Procedural errors: discovery errors, etc.

a Standard: Abuse of discretion (highly deferential).  (Chudasama)

	Motions after verdict or judgment

	Motion
	Circumstances
	Timing

	Renewed motion for jml
	Verdict could not have been reached by r’ble persons.  Moving party must have previously sought jml at close of evidence
	W/in 10 days after entry of judgment

	Motion for new trial
	Prejudicial misconduct, accident, surprise, newly discovered evidence, improper evidence, verdict contrary to law, verdict contrary to weight of evidence
	Fed: No later than 10 days after entry of judgment

	Motion to alter or amend judgment
	Corrects errors of law
	Fed: No later than 10 days after entry of judgment

	Motion for relief from judgment
	Clerical mistakes, mistake, inadvertence, surprise, excusable neglect, newly discovered evidence, fraud, misconduct, void judgment, change of circums
	Fed: W/in a r’ble time, but no more than one year from entry of judgment if ground is mistake, inadvertence, surprise, excusable neglect, newly discovered evidence, fraud


Preclusion

I Claim preclusion (res judicata)

A Can’t litigate a claim that was or SHOULD HAVE BEEN raised in earlier litigation (e.g., can’t file a second lawsuit over the same auto accident)

1 Goals: efficiency (Frier v. City of Vandalia), finality, consistency of judgments (Martino v. McDonald’s System, Inc.)

B TESTS

1 Transactional test (majority):

i Same transaction or series of transactions.  (Rest.)

ii Logical relation?  Same course of conduct (even if it spans days or months)?

2 Common core of operative facts test (minority):

a Would same evidence that would sustain a second verdict be the evidence that supported the first verdict?

3 Frier is good ex b/c it would FAIL common core test but PASS same tx test

4 Other examples:

a Seeking different type of relief in second try

b Using different legal theory in second try

C Prior judgment must be:

1 Final

a Litigate to judgment or close enough for policy reasons

b Appeal -- in fed cts, judgment is final even if appeal pending.  Some states differ

2 Valid (e.g., proper jurisdiction)

3 On the merits

a Decision gen’y held to be on merits if P has established his claim.  This includes:

i SJ, judgment on pleadings, jml, default (less likely), failure to state claim (when P had opportunity to amend), dismissal w/ prejudice (Gargallo), consent judgment (Martino)

D Claims by or against different parties usu not foreclosed.  Exceptions:

1 Successor in interest (ex: car accident victim sues, then dies; his estate precluded)

2 Liability of one D depends on liability of another (judgment exonerating first precludes action on same claim against another)

II Issue preclusion (collateral estoppel)

A Can’t litigate an issue that has already been determined in earlier litigation (e.g., in lawsuit for second auto accident, may not be able to claim you weren’t req’d to wear contact lenses if in previous lit it was est’d that you WERE)

B Add’l req’ts over claim preclusion:

1 Same issue (rather than claim)

2 Actually litigated and determined

a TANGRI’S ANSWER -- Illinois Central went on notion that they COULDN’T DETERMINE which fact was determined by jury -- had it been clear that jury made determination on BOTH issues, then we would have an “essential to the judgment” question

b Trier of fact may not have made a determination on the issue.  Party must show that jury made a determination on the particular issue.  (Illinois Central Gulf RR v. Parks ???)

c Ex: If judgment in previous suit could have been based on P’s contributory negl or on P having suffered no harm, party seeking to estop P from relitigating contrib negl must show that judgment DID turn on contrib negl.  (Illinois Central Gulf RR v. Parks)

3 Essential to the judgment

a Trier of fact made too many determinations, either of which could have supported the final verdict handed down

b Issue must have been REQUIRED to sustain verdict (unless ct explicitly declares its evaluation of the issue, as in a bench trial)

c Current rule: If > 1 essential decisions, NEITHER is binding in second case.  BUT if you appeal and you lose on EITHER, then they’re both binding 

III Nonmutual preclusion

A Defensive preclusion: P is estopped from asserting a claim that P has previously litigated and lost against another D; offensive preclusion: D is estopped from relitigating issues D previously lost against another P

1 Defensive use stops P from relitigating identical issues merely by switching adversaries; but allowing offensive preclusion gives P incentive to wait and see rather than join in current action (if he joins and loses, he’s stuck; if he waits, he only stands to gain)

2 See chart below for when to allow offensive preclusion

B Other preclusive effect on nonparties 

1 Strong legal relationship (privity test) (Searle Brothers v. Searle)

a Does law treat A as a substitute for B?  Then preclusion

i Ex: successive property owners; action for injuries by person who then died = same claim as survivors’ wrongful death suit (note also administrator of estate IN PRIVITY w/ decedent); parent-child MAY NOT constitute privity

b Exs: mere testimony as witness != privity; funding first suit = privity

2 Usu if party has agreed to be indemnified, privity exists

3 Express agr’t to be bound by a decisions to which one is not a party

4 Procedural representation -- ex: class action; guardians representing a minor or incompetent

5 Virtual representation -- when person’s interests were already represented in the prior suit

C Multiple inconsistent outcomes  (State Farm v. Century Home Components)

1 When non-mutual, offensive collateral estoppel might apply, and previous actions had inconsistent result, UNFAIR to apply collateral estoppel

a UNLESS multiple verdicts one way outweigh the other(s)

IV Exceptions

A Res judicata

1 Where parties have agreed to allow claim splitting; where ct in first action reserved P’s right to bring second action

2 Where juris’l limitations in first suit prevented P from seeking form of relief now sought

3 Where judgment in first action was plainly inconsistent w/ fair implementation of a statutory scheme (Brown v. Bd. of Educ. example)

4 For public policy reasons in case involving continuing or recurrent wrong, P is given option to sue once for total harm or to sue from time to time

5 Other extraordinary situation (see pp 863-64)

B Collateral estoppel

1 Where party in first action could not, as a matter of law, have obtained judicial review

a Ex: A, D in crim action, is acquitted, but ct decides that his confession, which claims was under duress, was indeed legal.  A now sues cops for beating confession out of him.  Cops claim preclusion b/c crim trial ruled on legality of confession.  Ct rejects preclusion b/c A didn’t have opp to appeal ruling on his confession b/c he was acquitted

2 Issue is one of law and:

a Two actions involve claims that are substantially unrelated

b OR a new determination is warranted in order to take account of an intervening change in the applicable legal context

i Ex: Tax device becomes invalid b/c of changes in law underpinning it.  No defensive issue preclusion against IRS

3 New determination is warranted by differences in the quality or extensiveness of the procedures followed in the two courts or by factors relating to the allocation of jurisdiction between them

4 Party against whom preclusion is sought had a significantly heavier burden of persuasion w/ respect to the issue in the initial action than in the subsequent action; burden has shifted to his adversary; or adversary has a significantly heavier burden than he had in the first action

5 Clear and convincing need for a new determination of the issue:

a b/c of potential adverse impact of determination on interests of public or other non-parties

b b/c party didn’t have incentive to litigate to full extent in first case b/c it was unforeseeable that issue would arise again in litigation

c OR b/c party didn’t have adequate opportunity or incentive to obtain full and fair adjudication

	Requirements for Preclusion

	Claim preclusion
	Issue preclusion

	Judgment must be:

· On the same claim

· Final

· Valid

· On the merits

Party against whom preclusion is sought was a party to the prior litigation or in privity w/ such a party
	Requirements:

· Same issue

· Final

· Valid

· On the merits

· Actually litigated

· Determination on issue was essential to prior judgment 

Party against whom preclusion is sought was a party to the prior litigation or in privity w/ such a party

	Can nonmutual estoppel be applied?  (Parklane Hosiery Co. v. Shore)

· Unfair to apply estoppel in instant case b/c stakes are so much higher?

· Could party asserting estoppel have easily joined in the earlier action?

· Are procedural opportunities available to party against whom estoppel is asserted that weren’t available in earlier action?

· Have there been inconsistent determinations of the same issue in other cases?
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