Civil Procedure Outline

I. Background (Chapter 1)

A. Civil Procedure

1. Everything non-criminal

2. Federal Rules of civil procedure govern federal courts

3. Small claims courts handle claims under $5000

4. Adversary system of justice, lawyers in control, research and present both sides

5. Naming, claiming, and blaming stages of a lawsuit

II. The Structure of a Lawsuit

A. Definition

1. A lawsuit is a process by which a court resolves a dispute.  

B. Preliminaries

1. Get a lawyer

2. Lawyer investigates facts by interviewing witnesses, examining records, etc. 

3. Lawyer files suit

C. Territorial Jurisdiction

1. Territorial jurisdiction requires a minimum level of contact between the defendant and the territorial sovereign (a state or the US)

2. Generally, a person present in a state is subject to its jurisdiction

3. A company based elsewhere but with a store in a state is liable under that state’s jurisdiction

D. Subject Matter Jurisdiction

1. This concerns the kind of case that the court is empowered to hear

2. California Superior Courts are courts of general jurisdiction 

3. Disputes between citizens of different states with an amount exceeding $75,000 fall into federal jurisdiction

E. Venue

1. The proper court (and not just area) to file suit in

2. Generally the place where the plaintiff lives or where the injury took place

3. Defendants often have the right to remove the suit from state to federal court

F. Filing a Complaint

1. Statement of claim against defendant is the complaint

2. The complaint is filed in Court

3. Summons are sent to the defendants

G. Responding to the complaint

1. Defendant can file motion to dismiss federally (motion to quash in California) or answer, otherwise it consents to the jurisdiction of the court.  

2. This is accompanied by a memorandum of law, with legal points to support it’s motion. 

III. Structure of the Court System (State)

A. Trial Courts

1. Tribunals where proceedings are initiated, and initial decision handed down.  

B. Appellate Courts

1. Review appeals from trial courts for procedural errors.  

C. State Courts

1. Most disputes are heard in state courts.  

2. Two types of trial courts

a. Courts of limited jurisdiction-small claims court

b. Courts of general jurisdiction-hear all disputes, its Superior Court in California

3. Hearings in trial courts usually have only one judge

D. Appeals from courts of general jurisdiction

1. Conduct appellate review of disposition of cases in courts of general jurisdiction

2. Usually intermediate court of appeals as well as state supreme court

3. This is the Court of Appeal in California

E. Federal Courts (Federal Rules of Civil Procedure govern)

1. Trial Courts

a. The only trial court is the District Court

b. The only appellate court is the Circuit Court

2. Jurisdiction

a. Over actions between citizens of different states with amount over $75,000

b. This is diversity jurisdiction and is regardless of subject matter in controversy

c. Jurisdiction over any question of federal law

d. Jurisdiction over actions by/against federal gov’t/agencies

e. Jurisdiction over maritime suits

3. Specialized Federal Courts

a. Bankruptcy courts

b. Tax Courts

c. Federal Magistrate Judges

4. Appellate Courts

a. 13 Federal appellate courts (Circuit Courts)

b. Panels of 3 judges hear cases

c. Supreme Court is highest appellate court, deciding decisive questions of federal law

d. Review Q’s of fact if clearly erroneous, review Q’s of discretion for abuse, and Q’s of law de novo (reinterpretation/substit. Judgment). 

Due Process-14th Amendment & Adversary System (Chapter 2)

I. Intro to Due Process

A. Provisional Remedies

1. A judicial order to stabilize a situation early in litigation, pending final disposition of case if

a. Need to maintain status quo

b. High likelihood of prevailing

c. Diff in hardships bet plaintiff & defendant so that plaintiff w/be more hurt if denied than defendant if granted

2. Includes: seizure of property (attachment), temporary and preliminary injunctions, and analogous remedies

3. Party seeking prov. Remedy must post bond to make good any losses to defendant if wrongful issuance of remedy

4. Strong presumption against ex parte (one-sided) proceedings.  

B. Fuentes v. Shevin (The Right to Notice, and to be Heard) 

1. Issue: If Florida’s and Penn’s Laws to seize goods or chattels in one’s possession under writ of replevin violates 14th guarantee that no state will deprive of property w/out due process.  

2. Facts: Fuentes bought gas stove/service policy from Firestone under conditional sales contract w/monthly payments.  Firestone retained title, but Fuentes had possession until default.  Dispute over servicing arose, and Firestone obtained writ from clerk & sheriff seized goods.  Fuentes sought decl. And injunct. Relief against prejudgment replevin (attachment).  

3. Florida law: Applicant for writ does not need to show goods are “wrongfully detained,” only must file a complaint saying property is legally his, and file security bond 2x value.  Hearing occurs afterwards.  

4. Holding: An opportunity for a hearing must occur before a deprivation happens, to protect against arbitrary deprivation of property.  Even with conditional sales contracts, DP must be met, and it is not with these laws, which are unconstitutional. All property counts, no “necessity” threshold.  
5. Dissent: Buyer wants use of property until judgment, seller wants to prevent further deterioration of his security.  If truly in default, then only fair that creditor can repossess, and likelihood of a mistake is low.  

C. Goldberg v. Kelley DP Requirements (II-58)

1. Informal hearing

2. Appearance and oral presentation of evidence

3. Cross-examine witnesses

4. Specific standards of eligibility

5. Decision to state reasons based on record

D. Basic Requirements of DP (Sniadach, Goldberg, and Fuentes)

1. Notice

2. Hearing (before seizure of property)

3. At a meaningful time

E. Exceptions to ex parte prejudgment seizure (Fuentes)

1. To secure an important governmental or general public interest

2. A special need for prompt gov’t action

3. State must keep strict control over its monopoly on force, gov’t official must decide, legislature sets standards

4. Nat’l war effort, seize drugs or contaminated food, etc.

F. Form/Function/Values of a Hearing under DP

1. Function

a. Tests facts, reduces/avoids legal error in both process and substantive results

2. Form

a. Must be before seizure

b. Must consider nature of case, imp. of interest, simplicity of issue, relative weight of property interest, showing of imminent danger

3. Value

a. Reduces arbitrary gov’t action, truth seeking, fairness, dignitary values. 

4. Accuracy

a. Neutral (no bias)

b. Precision of Decision

5. Private Liberty/Public Accountability

a. Non-interference by gov’t and transparency are valued

G. Three Things courts Review

1. Questions of fact

a. Review if clearly erroneous

2. Questions of discretion

a. Review for abuse

3. Questions of law

a. De Novo-a reinterpretation of the law, a substituted judgment.  

II. Hamdi v. Rumsfeld (DP Requirements in Hamdi)

A. Background

1. Congress passes AUMF Act

a. Gives president all “necessary & appropriate force” to deal w/nations & persons connected to 9/11

2. Arts. 1 & 9 of Const.-writ of habeas corpus cannot be suspended except in certain war situations when safety requires it.  

B. Facts

1. Hamdi, an American citizen, was captured & detained in Afghanistan after 9/11.  Government called him “enemy combatant” for allegedly taking up arms w/Taliban.  Under 28 USC 2241, Hamdi’s father files habeas for him, as a close relative, saying DP rights in 5th & 14th Amends being violated.  He’s detained in SC naval brig.

2. Government responded w/Mobbs Declaration, alleging his Taliban affiliation and surrender of an assault rifle.  District Court ruled Mobbs Decl. Insufficient and ordered government to produce more docs, but 4th Cir. Reversed, saying his capture in a combat zone meant no evidentiary hearing allowing Hamdi to rebut gov’t assertions was necessary.  

3. Hamdi held w/o being charged, or even accused of a crime.  No meaningful hearing, no opportunity to rebut evidence, or lawyer access.  

C. Issue: Does Executive have the authority to detain citizens who qualify as enemy combatants?

D. Holding

1. Though detention is authorized by Congress, DP demands that a US citizen held in the US as an enemy combatant be given 1) notice, 2) a meaningful opportunity to contest the factual basis before 3) a neutral decisionmaker.  Fuentes precedent. 

2. Court rejects gov’t contention that Hamdi’s concession that he resided in Afghanistan eliminated his individual right to further DP.  

3. Court employs Mathews v. Eldridge test to balance gov’ts constitutional interests/autonomy and Hamdi’s constitutional rights.  It is a balancing act looking at:

a. Private Interest-Risk of erroneous deprivation if process is reduced.  Importance also (liberty at stake for Hamdi)

b. Public Interest-of gov’t, (sending out those who may return to battle, litigating in middle of war halfway across world)

c. Risk of error-w/reduced process vs. probably value of more process.  

4. Court proposes burden shifting scheme whereby an enemy combatant has the onus of rebuttal once gov’t presents evidence.  Presumption is in the government’s favor, not in the defendant’s.  

III. Lassiter v. Dept. Social Serv. (1981) (p.II-80) (The Right to Counsel in Civil Cases)

A. Facts

1. P’s son was adjudicated a neglected child and transferred to custody of the county.  A year later P was convicted for 2nd degree murder, and a few years after that, Dept. petitioned to have P’s parental rights terminated for not having contact w/child, correcting problems or showing positive response to county’s efforts to strengthen relationship w/mother & son.  P had no counsel at termination hearing.  

B. Issue: Does NC need to provide counsel for an indigent parent when seeking to terminate parental rights to fulfill DP clause?  

C. Rule and Holding

1. Right to counsel only recognized when physical liberty at stake.  

2. Mathews test holds that private interests, government interests, and risk of erroneous decision used to evaluate how much DP required.  

3. Though one is high and two low here, risk of error also low so trial court did not err in not appointing counsel.  She will lose anyways.  No automatic right to counsel in indigent parent cases, to be decided case by case. Majority creates PRESUMPTION that physical incarceration only liberty grievous enough to get counsel under 14th.  

4. Dissent-Every case like this deserves counsel, freedom of personal choice in family matters is paramount under 14th Amend. Error is very likely in cases like this also.  

5. Swift-Majority worried about slippery slope of mixing liberty and property rights.  

PLEADINGS (CHAPTER 5)

I. Introduction

A. Definitions

1. P’s claim is the complaint

2. D’s response is the answer

3. D can file a counterclaim against P or cross-claim against co-defendant.  D can also file a third party complaint against one not yet a party to the action.  

4. State pleading practice is similar

B. Two types of pleadings in civil suits

1. Notice pleading

a. Used in federal district court most state courts

b. Only requires a “short and plain statement of the claim showing that the pleader is entitled to relief.”

2. Code Pleading

a. Requires somewhat more detail than notice pleading

3. Little time is spent on pleading; the main focus is on discovery.  Many believe that notice pleading makes it easier for P’s to disguise non-meritorious claims at outset and force D to choose unfairly between coerced settlement and costly discovery.  

C. FRCP Rules 1-3, 7, 8(a)

1. Background

a. FRCP adopted when Advisory Committee drafts and publishes proposed rules, forwards to Standing Committee, forwards to Judicial Conference, then to Supreme Court.  

2. Rule 1

a. Combines old English distinction between law, equity, and admiralty into one civil action for which these rules govern.  No more writ system.  

3. Rule 2

a. Only one form of action, a civil action

4. Rule 3

a. Filing a complaint starts a civil action

5. Rule 7 Pleadings & Motions

a. 7(a)-The list of exhaustive pleadings from above

b. 7(b)-All other requests of the court are motions

6. Rule 8(a) Claims for Relief

a. Any claim for relief must have a short and plain statement on the grounds that the court has jurisdiction, and one showing the pleader is entitled to relief, and a demand for judgment for the relief the pleader seeks.  

7. Rule 8(b)

a. A party must admit or deny each claim when responding to a complaint.  A party can also say w/o knowledge or belief.  

8. Rule 8(d)

a. Any averments not denied are admitted in the responsive pleading.

II. Substantive Components of a Complaint: Access Now & Buffalo Creek

A. Access Now Complaint V-3

1. Brought action for injunctive & declaratory relief to require Southwest to bring their website into compliance w/ADA.  Website not compatible w/screen reader for the blind, violating Title VII of ADA.  

2. Gumson is blind, a disability under ADA.  Southwest.com a public accommodation as defined by ADA, they claim, because it is a place of exhibition, display, and a sales establishment.  These are the essential elements.  Excessive detail was in this complaint for publicity purposes.  EE’s are:

a. P has disability as defined by ADA (blindness).

b. Southwest.com a place of public accommodation as defined by ADA.

c. Southwest.com does not provide alternative text for screen readers, so blind people cannot use.

3. Relief sought was to declare website in violation of ADA, to force southwest to make it compatible for the blind, and to grant reasonable relief to P.  

4. Question for the court: Is SW.com a place of public accommodation?  

B. Buffalo Creek complaint

1. Sought compensation for losses as well as mental suffering.  Jury has discretion in this category.  450 P’s not physically injured but psychologically scarred.  Must factually prove and argue that W. Virginia law should be extended to this arena, using authority from other districts.    The essential elements are:

a. Show mental suffering of 450 P’s. 

b. By Monteleone precedent (p.249), could show physical injury afterwards (w/o physical impact at time) due to nervous shock, or

c. No Physical injury but mental and emotional disturbance if conduct was “intentional or wanton.”  

2. Diversity Jurisdiction-federal court will apply W. Virginia law.  In complaint must assert reckless, wanton conduct for high punitive damages.  

3. Compensation sought

a. physical injury, mental injury, punitive damages, loss of property, wrongful death claims, etc.  

b. W. Virginia law had $110,000 cap on damages.  

4. Injunction

a. Demanding instant safety measures, injunctive measures for instant relief.  Declaratory and injunctive relief go hand in hand and are equity remedies.  Demanded when damages not enough, must go beyond.  The first is possible w/o the second.  Stern wants no fires in refuse dams, an inspection system, an early warning system, etc.  

5. Piercing corporate veil first major hurdle for Stern.  

III. Federal Jurisdiction 

A. Personal/Territorial Jurisdiction

1. Various elements include domicile, consent, physical presence, and minimum contacts.  The latter is often the only basis for exercising personal jurisdiction.

B. Minimum Contacts

1. In International Shoe, Supreme Court held that state courts may exercise personal jurisdiction over D if he has had min. contacts w/state that fair to require to return for a lawsuit.  Depends on quality & nature of contacts.  Casual or isolated contacts are insufficient.  

2. Corporations that conduct activity in state implicitly accepts reciprocal duty to answer to local courts.  Business relationships support specific jurisdiction over claims arising out of a single act.  Very substantial activities support personal jurisdiction, claims that arise that re unrelated to instate activities.  This is appropriate when D would suffer no inconvenience defending there.  

3. Minimum contacts applies to individuals & corporations.  D can meet minimum contacts test even w/o acting w/in state, if does act outside of state that will knowingly cause harm in that state.  Min. contacts applies to time of act, not lawsuit.  Transient jurisdiction is permissible if D is only in state briefly or for reasons unrelated to litigation.  Being present in a state can get you nailed w/lawsuit there.  

4. D must have “purposely availed” itself of privilege of acting in state, w/ deliberate choice to relate to state in meaningful way.  

C. Buffalo Creek & Territorial Jurisdiction

1. Pittson

a. Incorporated & domiciled in NY

b. But, did business through its subsidiary, the Buffalo Mining Company, in W. Virginia, so territorial jurisdiction no problem.  

c. Problem lay in whether Pittson’s corporate veil could be pierced to make shareholders accountable.  Pittson was sole owner and had deeper pockets that BC Mining Co. 

D. Access Now & Territorial Jurisdiction

1. Southwest does extensive business in Florida, easily fulfilling minimum contacts requirement.  

IV. Subject Matter Jurisdiction

A. State courts

1. State courts have very broad jurisdiction to hear almost every type of case.  States do have different types of courts for different claims

2. State courts handle most judicial business; CA in 1999 had 1500 state judges, 170 federal judges.  

B. Federal courts

1. Subject matter jurisdiction of federal courts are defined in Article 3, s. 2 of the Constitution.  This includes cases between states, citizens of different states, between citizens & aliens, cases involving foreign ministers, cases under constitution and federal law, etc.  Generally, cases not w/in this list must be brought in state court.  

2. Cases under federal law and between citizens of different states (diversity cases) are most cases in federal court.  Usually held that if a federal ingredient to a case, can sue in federal court.  

3. 28 USC 1331 is statute that gives lower federal courts jurisdiction in above areas.  Subject matter jurisdiction is defined by who the parties are, rather than the subject matter of the underlying dispute.  

4. Diversity

a. Between citizens of different states and over $75,000, acc. to 28 USC 1332.  Must be complete diversity between sides, if one party on each side from same state, it is no diverse.  

b. Federal courts apply state law in diversity cases. 

C. Subject Matter Jurisdiction-Buffalo Creek

1. Stern looked at federal statutes, but settled on diversity jurisdiction since P’s from W. Virginia and Pittson from NY.  He felt there would be more neutrality & less bias in federal court.  

D. Subject Matter Jurisdiction-Access Now

1. Federal jurisdiction both because ADA is federal law (USC 1331), and because of diversity (USC 1332) (Florida residents vs. Texas corporation).  

V. Motion to Dismiss

A. Essential Elements (EE) of a Plaintiff’s claim for relief

1. Rule 8(a)’s claim for relief must show that the EE’s of the substantive rule of law have been met.  When looking for EE’s, ask these Q’s:

a. Who is injured?

b. How?

c. By whom?

d. Why is that person liable for injury? 

B. D can file 12(b)(6) motion for failure to state a claim upon which relief can be granted

1. Says that even if true, facts cannot satisfy EE’s of substantive rule of law

2. Three types of these failures

a. No claim exists under law, so courts cannot give remedy

b. Claim exists but P doesn’t allege sufficient facts alleged to satisfy one or more EE’s.  

c. Claim exists P’s allegations of fact don’t satisfy the legal meaning of EE’s.  

C. Rule 12

1. Rule 12(b)

a. Defenses to get claim dismissed include: lack of personal, subject matter, or venue jurisdiction, insufficiency of process or server of process, failure to state a claim upon which relief can be granted, failure to join party under Rule 19.  

2. Rule 12(a)(1)(A)

a. Must file motion for judgment on pleadings w/in 20 days of service of complaint

3. Rule 12(a)(4)(A)

a. If court denies motion or postpones till trial, then the responsive pleading shall be files w/in 10 days after notice of court’s action.

VI. Motion to Dismiss: Access Now

A. Facts/EE’s of P’s case

1. Gumson is blind, a disability under ADA.  Southwest.com a public accommodation as defined by ADA, they claim, because it is a place of exhibition, display, and a sales establishment.  He cannot use cause there is no screen reader available.  These are the essential elements.  

B. Issue: Is Southwest.com a place of public accommodation under the ADA?  

C. Rule & Holding

1. It is not a place of public accommodation.  Website does not fall w/in 12 particularized categories laid out by Congress.  Congress intended to limit to physical, concrete places.  No nexus between website and physical place of public accommodation demonstrated.  Complaint is dismissed w/Prejudice, so cannot be raised again.  

2. This holding was category three for 12(b)(6) claims, that such a claim exists but the specific allegations of fact, even if true, don’t fit w/in the applicable rule of substantive law.

C. Swift

1. Judge not willing to wade into this policy debate or enact a slippery slope Pandora’s box on website issue.  He defers to legislature to remedy.  

VII. The Burden of Pleading: Rule 8© Affirmative Defenses

VIII. Gomez. V. Toledo (Rule 8c, affirmative defenses)

A. Facts

1. P brought action against D, the Superintendent of police in Puerto Rico, for discharging him w/o due process from police department.  He wants damages for emotional distress.  He brought suit under 28 USC 1983 (see below) for deprivation of Constitutional right under color of state law.  D asserted affirmative defense of qualified immunity for acts w/in official duties. Lower courts granted 12b6 to dismiss, saying P must have claimed D motivated by bad faith.  

B. Issue

1. Does P have to state that D acted in bad faith in firing him?  Did lower courts err is granting 12b6 motion cause Gomez didn’t plead bad faith?  

C. Rule (and EE’s) (p. V-28)

1. Every person who under color of any statute… state, territory, who deprives US citizen of a constitutional right is liable to the injured person in a suit at law.  

2. EE’s: 1. deprived of right.  2. By state official.  

D. Holding: Supreme Court interpretation of 1983.

1. Two part test:

a. The official’s acts were objectively reasonable and

b. Done in good faith

2. The burden is not on P to argue bad faith, but D must plead qualified immunity by arguing objectively reasonable actions done in good faith.  P can’t know what is in D’s mind.  

3. Lower courts overruled and case remanded.  

4. The could be seen as consistent with the “affirmative” nature of the affirmative defense rule in 8c.    

E. Follow Up: Harlow v. Fitzgerald (V-32)

1. SC nixed subjective standard, holding that the relevant question was if a reasonable officer could have believed to be lawful; an objective standard.  So, if D says objective standard filled, it shifts back to P to prove D acted in bad faith.  D pleads but P produces and persuades.  

VIII. The Three Burdens

A. The Burden of Pleading

1. This determines who must allege a specific element in the pleadings.  This refers to allegations. 

2. Risk: not alleging it means the claim could be dismissed.

3. The other two burdens are more important as they speak to the adequacy of the proof of the claim before the finder of fact.  

B. The Burden of Production

1. The party with the burden of production must place sufficient evidence before finder of fact to support all EE’s in claim.  

2. Risk: A judgment as a matter of law, not reaching the jury.  

3. This burden is tested when the Plaintiff rests.  This burden always refers to producing evidence.  

C. The Burden of Persuasion

1. This is the standard that the finder of fact is required to apply in determining if a factual claim is true, by a preponderance of the evidence.  

2. Risk: Non-persuasion means P loses.  

IX. Rule 8(a) 

A. The Text

1. A pleading that sets forth a claim for relief shall contain “a short and plain statement on the grounds of the court’s jurisdiction, and a short and plain statement as to why entitled to relief and a demand for judgment for the relief sought.”

B. Notice Pleading

1. Used in federal court and most states, it is the simple form of pleading noted in rule 8a.  

2. Notice pleading is simpler than code pleading, only a short plain statement is required.  If it is too vague then D can file a 12(e) motion for a more definitive statement, but it is rare and not favored by judges.  

C. Code Pleading

1. This requires more specificity than notice pleading, often requiring a “statement of facts constituting the cause of action” but in reality its not too different from NP.  

D. Other Notes

1. Why do lawyers provide much more than minimum in complaints?

a. They are often political documents to be released to the press

2. The FRCP require more specific pleadings in cases of fraud or mistake.  This is Rule 9b.  Since then, the Private Securities Reform Act of 1995 has forced much more specific pleadings in securities class actions.  

E. Conley v. Gibson (Classic 8(a) Case)

1. Facts

a. Group of black RR employees brought suit, alleging that union violated federal Railway Act by not fairly representing them in collective bargaining.  A breach of duty.  D sought 12(b)(6) dismissal.  

2. Rule and Holding

a. SC held that a “short and plain statement of the claim” that gives the defendant fair notice of P’s claim and the grounds upon which it rests is all that is required.  Must contain a legal claim w/o allegations that defeat that claim.  Date, place, harm done, etc. all that’s needed.  

3. Conley became icon of Rule 8a and “notice pleading.” 

F. Virtues and Vices of Notice Pleading

1. Virtues

a. Greater access for P’s.  

b. Less procedural hurdles, arrive at trial sooner

2. Vices

a. Can be unaware of facts early on

b. Frivolous lawsuits, unfair and forced early settlements to avoid discovery costs.  

Virtues and Vices of “Notice” Pleading System

	VIRTUES
	VICES

	Decisions on merits, not on complex procedures
	Promotes abuse of system

	Reduces battles over technical rules (i.e. technical pleading rules)
	Excessive discovery imposes burden on D, capture D by requiring them to invest resources to proceed with suit

	Easier entry into system 

Lower costs, fewer facts prior to formal discovery
	Frivolous, harassment, “strike suits,” induce settlement, pay-offs

	Sets broader discovery agenda
	Time and money wasted before D can escape, also induces settlement

	Issues narrowed for trial later
	


X. The Answer

A. Zielinski v. PPI (V-59) (Denial or Admission in Answer)

1. Facts

a. P was injured in collision of two motor driven fork lifts.  He alleged negligence.  The lift that hit him said PPI on it, though it was really owned by CCI.  P did not find this out until a pre-trial conference that occurred after the statute of limitations had run.  

b. P alleged duty, breach, causation, and harm.  

B. Issue

1. Should the court instruct the jury that the forklift really did belong to PPI, even though it’s a falsehood, to allow the suit to continue run aground due to SL?  This is a pre-trial motion.  

C. Rule 8(b)

1. A party “shall admit or deny” in “his defenses to each claim asserted.”  Anything not denied is admitted as true and non-contestable.  

D. Holding

1. PPI did not deny it owned and operated the forklift in its answer, and it did not answer interrogatory 2 accurately, and that cannot be a basis for denying P his right of action cause SL ran.  A specific denial would have warned D he had sued wrong party.  So, the jury shall be instructed that it is admitted that forklift was owned and operated by D.  In a responsive pleading, not denying means admitting under Rule 8(d).  

2. 2 reasons for court’s ruling

a. Rule violation

b. Issue of equitable fairness

E. Notes on the Answer

1. Admitting an issue renders it inadmissible and takes it out of commission completely.  This limits issues in dispute and encourages D to admit all uncontestable issues.  

2. When an allegation is presumed to be true, even a denial does not mean P must prove it, as long as fact is not rebuttable.  

3. D can always aver that he has no information of belief sufficient to answer.  

4. A denial fails to provide fair notice if:

a. D suggests he will contest a fact that he has no fair basis to contest, thus forcing P to waste time and money proving it OR

b. D doesn’t disclose issues he in fact intends to contest

XI. Amended Complaints and Relation Back (Rules 15(a) & 15(c)

A. Worthington v. Wilson (V-70) (Relation Back, Rule 15©)
1. Facts

a. P arrested by three police officers, who broke bones in his left hand.  Exactly 2 years later, just before SL ran, filed complaint against 3 unknown police officers.  P amended 4 months later, adding names of two officers.  D moved to dismiss saying SL ran, and that no proper claim under USC 1983.  

B. Issue

1. Did P’s amended complaint properly relate back to the original complaint?  

C. Rule 15c

1. Relation back permitted if “claim arose out of the conduct, transaction, or occurrence set forth in the original pleading OR

2. The amendment changes the name of the party, and it was same transaction, within period provided by Rule 4(m) the party received notice and wouldn’t be prejudiced in maintaining a defense, and D knew or should have known, but for a mistake concerning the identity of the proper party, the action would have been brought against the party.  

3. SC interpretation in Schiavone
a. New party must receive actual notice before SL runs BUT

b. Rule 15c changed in 1991, and now relation back is OK if arises from same conduct and new party aware of action w/in 120 days of filing of original complaint

c. Officers admitted they were aware of pending action

D. Holding

1. Since P’s amended complaint was not due to a “mistake” but rather a lack of knowledge, it did not properly relate back. The court disagreed with this outcome, but felt bound by precedent, do D’s motion to dismiss was granted.  

2. Court said police officers had notice, and the mistake requirement means P would fare better by picking two random names for the complaint rather then listing the names as unknown.  

E. Notes on Rule 15c

1. 2 types of amendments can be filed

a. Those w/in SL, and if state rule more generous than federal rule, that is allowed

b. Those beyond SL.  

2. Generous treatment for P’s who sue properly named D’s, ungenerous for P’s who improperly name or fail to name true D.  

3. As long as notice is occurs from original complaint, even by word of mouth, w/in 120 days, complaint can be amended whenever, even years later.  

4. If D misleads P into naming wrong D, true D can sometimes be stopped from asserting SL defense.  

F. Rule 15(a)

1. A party can amend pleading once before responsive pleading filed, OR

2. If no responsive pleading permitted, w/in 20 days after service.  

3. Otherwise, party can amend only by leave of court or consent of other side, but leave shall be freely given when justice requires

XII. Inconsistent Pleadings (Rule 8(e))

A. McCormick v. Kopmann (V-82) (Inconsistent Pleadings under Rule 8(e)
1. Facts

a. P’s husband was killed when D’s truck hit him.  P sued, claiming that D drove his truck negligently.  P also sued that in the alternative, the dramshop was responsible for getting her husband drunk.  D moved to dismiss since the claims were incompatible, arguing that pleading drunkenness means it is admitted as true.  Jury found against D, who appealed.  

B. Issue

1. Did trial court err in allowing two mutually exclusive claims/versions of events to be plead together?  

C. Rule 8(e)(2)

1. A party can put forth two or more statements of a claim alternately or hypothetically, and…may state as many separate claims as the party has regardless of consistency, subject to Rule 11 obligations.  P or D can make inconsistent claims.  No statement in the claim is binding, only an allegation.  

D. Holding

1. Alternative pleading is sound policy, since controversies can be solved and complete justice accomplished in one action.  It is only not justified if the pleader has knowledge of the true facts (Church precedent).  It must be in good faith.  All evidence should be presented and the jury decides the truth.  Thus, the verdict is sound and judgment upheld.  

E. Public Policy behind Rule 8(e)

1. Efficient and accurate, no multiple suits.  Generates more facts, more data to come out in discovery.  

2. D’s could play alternate hypotheses against one another, each pointing finger the other way.  

3. Lawyer for P had an ethical obligation to advise the filing of both theories, assuming both were not frivolous.  

F. Diagram of Trial dismissal points

1. 12(b)(6)-legally insufficient claim

2. SJ-evidentiary burden not met (could get directed verdict or SJ if one EE is missing, like causation)

3. Jury decision

XIII. Rule 12

A. 7 12(b) Defenses (D can raise defense by motion or answer)

1. 

B. Rule 12(h) (Waiver or Preservation of Certain Defenses)

1. 12(h)(1)-Defense of lack of jurisdiction, improper venue, insufficiency of process, is waived if

a. Not consolidated as 12(g) provides OR

b. Neither made by motion nor included in responsive pleading (or in amendment made acc to Rule 15a

c. I.E. must raise at beginning or waived

2. 12(h)(2)-A defense of failure to state a claim upon which relief can be granted, or to join a party under Rule 19, and an objection to failure to state a legal defense to a claim:

a. Can be made in any pleading permitted under 7a

b. I.E. Can be raised later 

3. 12(h)(3)-If by suggestion of parties or otherwise appears that court lacks subject matter jurisdiction:

a. Court shall dismiss action

4. 12(b) & 12(h) are all we need to know about Rule 12

XIV. Rule 11

A. Four Elements

1. Every pleading, motion, or other paper must be signed

2. Declaration that signature a certification

3. Document prepared after reasonable investigation-meeting minimum standards of factual/legal merit and no improper purpose

4. A description of standards for award of sanctions if in violation of Rule 11.  

B. Factual claims

a. Must have “evidentiary support” or be “likely to have evidentiary support after a reasonable opportunity for further investigation.”

b. Must be “warranted by existing law” or be “a non-frivolous extension…of existing law.”  

c. Must not “be presented for any improper purpose” such as to harass, delay, etc.  Most Rule 11 sanction arise from lack of merit or failure to perform a proper investigation.  

C. 1993 Rule 11 Changes

1. “Safe Harbor”

a. P can escape sanctions by withdrawing a claim w/in 21 days of having service of a motion by the other side for sanctions.  

b. A District Court can impose Rule 11 sanctions on its own w/o observing safe harbor rule.  

2. Standards for the award of sanctions

a. Sanctions are now optional, not mandatory, if Rule 11 violated.  

b. Sanctions to be limited to “what is sufficient to deter repetition of such conduct.”

3. 28 USC 1927

a. Court can award costs, including attorney’s fees, against an attorney (but not a party) who “multiplies proceedings unreasonably and vexatiously.”  

b. Some circuits require subjective bad faith, others impose an objective standard.  

D. Zuk v. East. Penn. V-92 (Use and Purpose of Rule 11)

1. Facts

a. P (the lawyer) filed against EPPI for copyright infringement.  P’s client made copies of family therapy sessions, put on tape, and wanted copies later.  EPPI denied, and many years later they filed suit.  D granted a 12(b)(6) motion, and $15,000 in Rule 11 sanctions.  Dr. settled, lawyer (P) appealed.  

2. Rule 11(b)(2)

a. “reasonable inquiry” made and claims warranted by existing law, or non-frivolous extension of the law.  

3. Issue: What is proper use of Rule 11 sanctions, 28 USC 1927 sanctions, and the differences between the two?

4. Holding

a. P (lawyer) did not investigate the obvious fact that claim was barred by statute of limitations.  Also, no evidence films being rented in three years prior to filing suit.  (Rule 11b3).  Faulty research into copyright law and law of personal property.  Suit was purely speculative, based on client’s belief.  

b. Rule 11 sanctions upheld but remanded on amount.  App. Ct. focuses on deterrence aspect of sanction, thought too severe, given no DP, arbitrariness, no bad faith finding, etc.  Abuse of discretion by trial court.  

E. Rule 11 & BC

1. Stern must argue non-frivolous extension of law in support of mental suffering

F. Rule 11: Past, present, & Future

Past Rule 11





1993 Amendment

Well grounded fact




Evidentiary support, or likely to have

Good faith





Non-frivolous. Inc. advocacy

Shall impose sanctions



May impose sanction on attorneys, 

law firms, or parties

G. 2004 Congress’ Rule 11 Changes

1. Eliminates safe harbor provision

2. 2 Goals: deter and compensate

3. Shall impose instead of may impose sanctions

4. Upon motion, w/in 30 days, ct to decide if affects interstate commerce.  If so, Rule 11 applies in state courts.  (to intimidate P)

Chapter 6: The Size of Litigation

I. Joinder (Liberal joining rules in FRCP)
A. Rule 18(a) Joinder of Claims
1. A party asserting claim for may join any other claim to that claim. They can be unrelated as long as asserted by same party in same pleading.  

2. Rule 18(a) does NOT require joined claim to come out of same transaction: the effect is to allow a party to bring all claims against another party at the same time.  Still, subject matter jurisdiction applies.  

B. Rule 20(a) Permissive Joinder of Parties
1. All persons can join in one action as P’s if assert right to relief jointly, severally, …”arising out of the same transaction, occurrence, or series of transactions or occurrences…”

2. Need a common question of law or fact to all joined parties, like in McCormick

3. Rule 18(a) deals with joinder of claims, Rule 20(a) with joinder of parties.  

4. Basic philosophy is to allow liberal joinder of claims and parties.  This is still limited by the subject matter jurisdiction o the federal courts.  Most fed cases are diversity or federal questions.  

C. Rule 21-Misjoinder of Parties

1. Misjoinder of parties is not grounds for dismissal of an action.  Parties can be dropped or added by motion or initiative of court. 

D. Rule 42(b), Severance & 42(a) Consolidation

1. Court can sever a case “in furtherance of convenience or to avoid prejudice”

2. Under 42(a), a court can consolidate separately filed cases

3. Both of these left to discretion of district judge.  

E. Rule 13: Counterclaim & Cross-claim

1. 13(a) Compulsory counterclaims (use it or lose it)

a. If it “arises out of the transaction or occurrence that is the subject matter of opposing party’s claim.”  

b. Not asserting counterclaim from same incident means D cannot assert that claim in future.  

c. Exception: no counterclaim needed if it is already pending in another proceeding OR if P got jurisdiction through attachment and court can’t render personal judgment.  

2. 13(b) Permissive Counterclaims

a. Permitted if does not arise out of same transaction.  Only must be claim asserted by D against P.  

b. May not be allowed if no subject matter jurisdiction

F. Kedra v. City of Philly (VI-25) (Joinder under 20(a)

1. Facts

a. P’s alleged harassment, beatings, illegal searches and seizures, and other brutal acts at hands of police dept.  

2. Issue: Was there proper joinder of parties under Rule 20(a)?

3. Rule

a. All persons can join in one action as P’s if right to relief came from same transaction…” See above.

b. SC precedent-United Mine Workers-broadest possible scope consistent with fairness sought, joinder of claims, parties, remedies encouraged.  

3. Holding

a. All claims are “reasonably related.”  It was a “systematic pattern” of deprival of rights, a consistent conspiracy/intention of depriving P’s of rights.  So, properly joined.  

4. Note-Swift

a. P is helped greatly by joinder: its cheaper, faster, easier to show pattern, intentionality, gives it greater credibility, etc.  

Chapter 7: Discovery

I. Introduction

A. Discovery Background

1. Defined: The legal process for compelling the disclosure of info relevant to disputed factual issues in litigation.  

2. Goal: 

a. Enable more accurate outcomes in settlements or trial.

b. Promote settlement

c. Allow parties to see if other side has no evidentiary basis for claims-i.e. move for summary judgment

3. Premise: Fuller disclosure allows parties to present best case

4. Mantra: No surprises

5. Discovery rules in state courts are substantially similar to federal rules

B. Scope of Discovery

1. Discovery is intended to be largely self-executing and self-regulating, and it takes place prior to and wholly separate from the trial.  

2. Judicial involvement occurs only when failure of voluntary compliance occurs

3. The attorney must conduct investigation on his own outside of compulsory structure of formal discovery rules.  

4. Presumption: If sought info is relevant and discoverable, responding party must bear the costs of producing info.  Requester does not need to identify specific items but can request a class or classes of info

5. The issues of volume, complexity, and cost associated with electronic discovery have opened a debate over who should shoulder costs.  

6. Discovery orders are not final judgments and therefore are not normally appealable.  

C. Rules (assigned for Zubulake)

1. Rule 26(b)(1) (Scope)

a. “Parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party.”  Very broad.  

b. It “need not be admissible at trial”…”if it is reasonably calculated to lead to discovery of admissible evidence.”

2. Rule 26(b)(2) (Limitations)

a. If discovery sought is unreasonably cumulative/duplicative

b. Obtainable from more convenient/less expensive sources

c. Ample opportunity was had to obtain sought info

d. The burden or expense outweighs likely benefit

3. Rule 26(c) (Protective Orders)

a. In interests of justice, to protect a party of person from embarrassment, annoyance, etc., the court can upon motion issue a protective order to limit/change discovery (see text).  

4. Rule 34 (Production of Documents)

a. Rule 34(a)-Can request to inspect and copy any documents, including pictures, or

b. To permit entry upon property in control of the other party for purpose of inspection, etc.  

c. Rule 34(b)-Request must specify reasonable time, place, and manner and responding party has 30 days to answer, and shall “produce documents as they are kept in the usual course of business.”

d. Rule 34(c)-A person not a party to the action may be compelled to produce documents or submit to inspection, as provided in Rule 45

5. Rule 37 (Failure to Cooperate in Discovery)

a. A party can apply for an order compelling disclosure or discovery and for sanctions. 

b. Needs certificate of good faith effort to secure disclosure w/o court action

c. Evasive or incomplete answers is treated as failure to disclose

D. Zubulake v. UBS (VII-2) (Scope of Electronic Discovery)
1. Facts

a. P is suing UBS for gender discrimination and illegal retaliation.  P asserts key evidence is in various e-mails that are only on backup tapes and on optical disks, makes 37(a) motion to compel discovery.  UBS says restoring them will cost $175,000 before payment of attorney time to read them, invokes 26(b) request for protective order.  

2. Issue: To what extent is inaccessible electronic data discoverable and who should pay for its production?  

3. Rule 26(b)

a. Discovery to be limited if the burden or expense of the proposed discovery outweighs its likely benefits.  

b. Presumption is that responding party must bear the expense of complying with discovery request but under Rule 26(c), it can ask court to grant orders protecting it from undue expense.  

3. Modification of Rowe test to be used to decide if cost of discovery should shift to requester.  7 factors

a. Extent to which request is specifically tailored to discover relevant info

b. Availability of info from other sources

c. Total cost of production, compared to amount in controversy

d. Total cost of production, compared to resources of each party

e. Relative ability of each party to control costs

f. Importance of issues at stake in the litigation

g. Relative benefits to parties of obtaining info

h. Note-7 factors not to be weighed equally, first two most important.  Factor 6 most important if relevant.  

4. Court’s policy arguments

a. Frequent use of cost-shifting will cripple discovery in discrimination and retaliation cases, deterring meritorious claims

b. Thus, cost-shifting only appropriate if an undue burden or expense on responding party.  

5. Holding

a. For active mail files and e-mails on optical disks, UBS must pay for production, since its cheap, quick, and accessible.  

b. P to pick 5 of 94 backup samples to be produced by UBS as a test run.  After reviewing contents, court will decide appropriate cost shifting.  

6. Class Notes

a. Court thought Rowe test swung pendulum too much towards burden shifting.  So, fixed Rowe test for whole district

b. Presumption of responding party paying costs comes from SC case-Oppenheimer Fund.  Don’t want cases of merit to disappear cause party cant pay for discovery.  

c. Two factors derived from Rule 26 that are omitted: 1) discovery is important to resolving ample opportunity, and 2) having ample opportunity

d. Two new factors added in Zubulake ruling: 1) cost control, and 2) relative benefits

D. Discovery Rules II

1. Rule 26(a) (Four Required Disclosures)

a. Names, addresses, and phone numbers of likely to have discoverable info

b. Copies, or descriptions by category and location, or documents, data, etc…that disclosing party may use to support its claims and defenses

c. A computation of any category of damages claimed

d. Any insurance agreement out of which a judgment may be paid

e. 2000 Amendment-Party only req’d to initially disclose info favorable to its case.  Important.  A party cannot use a favorable doc if not disclosed.  

2. Rule 26(d) (Timing of Discovery)

a. Parties cannot seek discovery of any source before conference as required by Rule 26(f).  

3. Rule 26(e) (Supplementation of Disclosures)

a. Party must supplement disclosures if it learns they are incomplete or incorrect, and other party doesn’t otherwise know about it

b. Party must amend a prior response to an interrogatory if it learns it is incomplete/incorrect, and other side doesn’t know

4. Rule 26(f) (Conference of Parties)

a. Parties must meet after complaint served to develop a “proposed discovery plan.”  

b. It is to be held as soon as practicable, at least 21 days before deadline for issuance of scheduling order-Rule 16

c. Parties to submit written report of discovery plan to court w/in 10 days of meeting

E. Depositions in General

1. Definition: A formal questioning of a witness under oath, always recorded

2. Can be of any potential witnesses, whether or not a party to suit (Rule 30)

3. Lawyers for other parties can be present and ask questions

4. Lawyers almost exclusively depose unfriendly witnesses

F. Conduct of the Deposition

1. Three circumstances where lawyer can ask witness not to answer

a. To preserve a privilege

b. To enforce a protective order limiting discovery

c. To end deposition due to abusive behavior or deposing party

2. Interrogatories

a. A written question sent to a party to be answered under oath and in writing

b. Good for hard info, and for other sides contentions

3. Rule 33 (Interrogatories to Parties)

a. Provided under oath and must be signed by party to which they are directed

b. A presumptive upper limit of 25 allowed

c. Objections to interrogatories must be stated with specificity, otherwise they are waived.  Non-objectionable interrogatories must be answered (Rule 33(b)(1)(4)).  

4. Rule 35 (Physical and Mental Examinations)

a. Only allowed when physical or mental state of a party at issue

b. Must show good cause for such a request

c. Both parties must swap examination results with each other.  

5. Rule 36 (Requests for Admissions)

a. A party can request that the opponent admit certain facts as true or documents as genuine, to eliminate as many contestable issues as possible

b. Not answering or objecting to a request for admission w/in 30 days means the matter is admitted.  

c. Objections must be specific, with party stating reasons for objection

6. Rule 45 (Subpoena)

a. Can subpoena and depose non-party witnesses, but can’t force them to answer written interrogatories and Rule 45 allows a subpoena for a 3rd party to be quashed if unreasonable burden.  

b. Can subpoena duces tecum for documents

G. BC Rule 26(f) Meeting

1. Will discuss nature and basis of claims

2. Stern to emphasize 600 P’s, and assert recklessness

3. Staker to assert corporate veil argument

4. Settlement talks to start immediately

5. 14 days later-mandatory disclosures, report to court, discovery formally begins

II. Work-Product Immunity
A. Note of Work-Product Immunity

1. Rule 26(b)(3)

a. A party may not obtain in discovery material “prepared in anticipation of litigation or for trial by or for another party UNLESS

b. Party has “substantial need of the materials and the party is unable w/o undue hardship to obtain the substantial equivalent of the materials by other means.  

c. Confers to “documents and tangible things.”  

d. Does not include protection for materials prepared “in the ordinary course of business” like insurance company investigations.  

e. WP immunity need not be prepared by a lawyer

f. Production compelled only when lawyer’s views and conduct are at issue.  

2. Comparison on Work-Product & Attorney client privilege

a. WP protect only materials prepared in anticipation of litigation

b. AC privilege protects communications made in connection w/legal advice of any kind

c. No exception to AC privilege based on unavailability of info from other sources.  

C. Hickman v. Taylor (VII-38) (Establishing WP Immunity)

1. Facts

a. D’s boat sank.  5 of 9 crew members drowned.  D’s lawyer interviewed survivors and others and took statements in anticipation of litigation.  

b. One of the five sued, and sent D an interrogatory requesting copies of these statements.  D denied request, calling it privileged.  D’s lawyer held in contempt and imprisoned for refusing.  Went to SC.  

c. Previous rule: could request anything relevant and not privileged.  

2. Issue: What is the extend to which a party may inquire into oral and written statements of witnesses or other info secured by an adverse party’s counsel in preparation for possible litigation? 

3. Holding

a. Interviews, statements, etc. prepared by a D’s lawyer in preparation for litigation is protected work-product immunity

b. Only when relevant and non-privileged facts are hidden in attorneys file and are essential to preparing one’s case, then discovery can be had.  Must be necessary to be justified.  

c. Otherwise, allows one party’s lawyer to mooch off of another’s, on “wits borrowed from the adversary.” 

d. Essential Elements to be protected: 1) written statements, 2) written memos, 3) recollections 4) in prep for litigation

D. Pros & Cons of WP Immunity

1. Pros

a. Adversary system req’s, otherwise will know other side’s strategy

b. Every lawyer will just rely on the other to do the work

c. Inefficient, unfair, diminishes competitiveness

d. Lawyers would not write things down-fear of being discovered

2. Cons

a. Corporate entities may be able to hide info/docs.  

b. Can equalize power imbalances 

E. Note on Attorney-Client Privilege

1. Confidential communications between attorney and client are not to be revealed at any time.  

2. An absolute privilege, no unavailability of info can surmount it.  

3. Must expressly claim privilege if being invoked.  

4. Privilege can be voluntarily waived by disclosure or failing to claim the privilege.  

5. Two exceptions

a. Crime-fraud exception-if legal services sought to aid crime/fraud

b. Lawyer-client disputes & lawyer self-protection-If issue is breach of duty either way, like malpractice suits and suits to collect unpaid legal fees.  

IV. Expert Testimony

A. Role of the Expert Witness

1. Offer judgments or opinions about what evidentiary facts establish

2. Expert testimony crucial to liability, causation, damages

3. In some cases, P cannot reach trial w/o an expert witness

4. Experts are retained, prepared, and compensated by parties, raising questions about bias.  

B. Two standards for Expertise

1. Kelly/Frye standard (in California)

a. Scientific testimony admissible only is deduced from a well-recognized scientific principle or discovery 

2. Daubert standard (Federal standard)

a. More liberal, allows a court to make a preliminary assessment of the scientific validity and applicability of the testimony.

b. Appeals court only reviews for abuse of discretion

C. Discovery from testifying Experts

1. The identity of an expert witness who will testify at trial must be revealed w/o a specific request (Rule 26(a)(2)(A)

2. Expert must prepare/sign report containing complete statement of all opinions to be expressed, exhibits to be used, qualifications of the witness, and listing of other cases in which witness has testified as an expert in past 4 years.  

3. A party may depose any opposing expert witness who may testify at trial

4. All work-product materials shown to expert by attorney is discoverable.  

D. Rule 26(b)(4) (Experts)

1. (A)-Can depose anyone identified as an expert whose opinions may be presented at trial.  No deposition until after expert’s report is provided.

2. A party cannot discover facts or opinions of an expert who has been retained or specially employed by another party in anticipation of litigation and who will not be a witness at trial unless:

a. Exceptional circumstances; cant obtain facts or opinions on same subject matter by other means (or as 35(b) specifies)

3. Unless manifest injustice would occur, party seeking discovery must pay expert reasonable fee, and pay other party a fair portion of fees incurred in obtaining facts/opinions from expert.

E. Ager v. Stormont Hospital (VII-54) (Discovery of expert witnesses)

1. Facts

a. P was born mentally impaired and a quadriplegic.  Sued for negligence by hospital staff and Dr. Tappen.  Doc sent interrogatories asking for names of those who will be brought to testify about his care, and for written reports.  P objected, but was ordered to produce.  P refused, saying informally consulted experts are non discoverable.  

2. Issue: Can a party discover the names of retained consultative non-witness experts, pursuant to Rule 26(b)(4)(B), absent showing of exceptional circumstances?  

3. Rule 26(b)(4)-4 types of experts

a. Experts a party expects to use at trial (Discoverable)

b. Experts retained in anticipation of litigation but not expected to be used at trial (Not Discoverable absent exceptional circumstances, no names, reports, materials, nothing)

c. Experts informally consulted but not retained (Not discoverable, neither names nor views)

d. Experts whose info was not acquired in preparation for trial.  These are ordinary fact witnesses (Facts/opinions freely discoverable here)

4. Holding

1. Status of each expert tbd ad hoc & based on four factors:

a. Manner in which consultation initiated

b. Nature, type, and extent of info/material provided to expert in connection w/his review

c. Duration & intensity of consultative relationship

d. Terms of consultation, if any (payment, etc.)

2. Must show exceptional circumstances for discovery of retained, non-testifying experts (like only 2 in the country).  Identity and collateral info not discoverable.  Policy reasons include:

a. Non-discoverable info can be revealed

b. Can try to compel other party’s retained expert to testify

c. Can leave jury with improper inferences

d. Plus, it will lessen the number of candid opinions of docs willing to discuss a medical malpractice claim w/an attorney

e. Value in allowing parties to hear unfavorable views from retained experts w/o fear of it reaching court

3. If, during interrogatories, informal experts are admitted then judge can order in camera hearing to decide if really informal

4. Remanded and civil contempt of attorney vacated.  

F. BC and Expert Witnesses

1. The climatologist with info on rainfall, wanted too much $, so Staker got him.

2. But, though retained on other side, since he knew facts about rainfall, even though protected as other side’s witness, that factual knowledge is discoverable

G. Class note on experts

1. Full disclosure for retained and testifying experts

a. Name disclosure-Rule 26(a)

b. Report disclosure-Rule 26(a)

c. Depose-Rule 26(b)(4)(A)

d. Materials-Rule 34, subpoena rule, 30 & 45

e. Interrogatories usual method of finding out expert knowledge 

2. Fact Witnesses

a. Names, addresses, etc. in initial 26(a) disclosures if may be used to support case

b. No WP protection for reports written prior to onset of litigation

3. The ethics of discovery

a. Competence, diligence, expediting, fairness, etc. 

Chapter 8: Disposition Without Trial

I. Introduction


A. Devices to avoid plenary trial

1. SJ and settlement occurring more often

2. In state practice, a demurrer is same as 12(b)(6) motion

3. In federal practice, either party may move for judgment on the pleadings under Rule 12(c) after pleadings complete.  This is P’s equivalent of the 12(b)(6).  

4. If litigants supplement any of these motions with exhibits, affidavits, or other materials, the motions will be treated as motions for summary judgment.  

II. Adickes v. Kress (VIII-5) (Adickes standard for SJ)

A. Facts

1. P, a white teacher from NY, brought suit for damages under 42 USC 1983, for violation for EP rights under 14th.  P was denied service at restaurant (in a place of public accommodation) cause in a mixed group (with her black students) and then arrested as she left.  

2. P alleged conspiracy between Kress and police, a communication to deny service and get her arrested, but it was dismissed on SJ.  

B. Rule 1983-2 elements

1. Deprivation of constitutional right

2. “Under color of any statute, ordinance…of any State or territory

a. Private parties conspiring w/authorities can be held liable.  

C. Rule 56-Summary Judgment

1. The Aims

a. Way for D to test P’s case after discovery but short of trial

b. Means for identifying and deciding on merits claims, defenses, and issues where evidence is so one-sided that trial unnecessary

2. The Method

a. SJ decided entirely on paper record w/sworn statements (depositions, affidavits, answers to interrogatories, etc.) 

b. SJ available to P & D in every category of claim, and can move for partial SJ on a single issue/claim

3. Affidavits & Depositions

a. In SJ, these witness testimonies must be based on personal knowledge, and must be factual and not conclusory, and of the kind that would be admissible at trial.  

b. These docs, with the pleadings, must show that there is no genuine issue as to any material fact.  

4. Relationship: SJ & burdens of production & persuasion

a. SJ is device to determine if production burden met prior to trial.  

b. Jury (or finder of fact) determines is burden of persuasion met

5. Moving party of SJ’s obligation

a. If SJ move wholly unsupported by evidentiary materials, it would just be a discovery function

b. Thus, initial burden on party moving for it to support the motion.  Rule 56(c).  If met, then other party must respond with its 56(e) burden.  

6. Class Note

a. For SJ, must be no genuine issue of material fact and no disputed issue of law

b. For SJ, don’t judge credibility.  If competing affidavits, then SJ fails

D. Holding

1. SJ improper-respondent failed to show absence of a genuine issue of fact.  Not every link was closed.  

2. P should have submitted affidavits of girls who saw police enter, but D still didn’t foreclose possibility of police being in store during incident.  

3. D did not submit affidavits of two waitresses who denied service and may have seen/communicated w/police.  The officers also did not foreclose the possibility of presence/communication.  

4. If police present, reasonable to infer a “meeting of the minds” took place and an understanding reached.  

5. D didn’t fill 56(c) burden, so 56(e) burden did not shift to P.  Had D submitted affidavits of police saying not in store, P would have needed to submit more than just her contrary allegation.  She would have needed her own affidavits of 1) one who saw police in store or 2) 56(f) explanation of why impractical to obtain that.  Otherwise, she would not have met her 56(e) burden (which was not necessary here since 56(c) burden was not fulfilled.  She should have done that anyways and avoided close question here.  

6. Reversed and Remanded.  

IV. Rule 56-Major Points

A. Rule 56(a)

1. After 20 days from start of the action, or after service of SJ motion from other side, may move “with or without supporting affidavits for a summary judgment in party’s favor.”  

2. Rule 56(b) says same thing for defending party

B. Rule 56(c) 

1. Motion must be at least 10 days before the hearing

2. Judgment will be rendered if “pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show no genuine issue of material fact.”

3. This is judgment as a matter of law.  

C. Rule 56(d)

1. SJ can be only for certain elements or on certain issues, not necessarily for whole case.  

D. Rule 56(e)

1. “Supporting and opposing affidavits shall be made on personal knowledge

2. If 56(c) burden met, adverse party cannot rest on mere allegations/denials but “by affidavits or otherwise” set forth specific facts showing no genuine issue of material fact.  

E. Rule 56(f) (Unavailable affidavits)

1. If opposing party cannot present facts by affidavit essential to justify its opposition to SJ motion, court can refuse SJ or order continuance to permit affidavits r depositions to be obtained

F. Rule 56(g) (Affidavits made in bad faith)

1. If affidavits are made in bad faith then court shall order the party employing them to pay reasonable expenses to other side for cost of their filing affidavits, including attorney’s fees, and can be held in contempt.  

V. Celotex (VIII-18) (2nd Method for SJ)

A. Facts

1. P alleged death of her husband resulted from exposure to asbestos products, and named 15 corporations.  There was a question as to whether he was actually exposed.  P failed to identify in D’s interrogatories anyone willing to testify to exposure of husband to asbestos.  This is key.  

2. EE’s of claim

a. Breach of duty-a dangerous product

b. Damages-he died

c. Causation-To show Celotex’s asbestos caused death

3. P’s 3 docs in support

a. Transcript of deposition of decedent

b. Letter from official of one of decedent’s former employers who P planned to call at trial as witness

c. Letter from insurance company to P’s attorney

d. D argued these were all hearsay and non-admissible (affidavits must be on personal knowledge).  

B. Issue: Did court of appeals err in applying Addickes so that the moving party must introduce its own affirmative evidence negating issue of material fact?  

C. Holding

1. Standard for SJ holds that after adequate time for discovery, a complete failure of proof concerning an essential element entitles moving party to judgment as a matter of law.  

2. No requirement for affidavits negating opponents claim: Rule 56(c) refers to “affidavits, if any” and 56(a) & (b) say “with or without supporting affidavits.”  

3. SJ is to isolate and dispose of factually unsupported claims or defenses.  Non-moving party must go beyond mere pleadings, and submit at least affidavits in support of its claim, if moving party “shows” an absence of evidence.  

4. Policy argument: Notice pleading makes it easier to plead and harder to dispose of meritless cases through motion to dismiss (like a 12(b)(6) so the motion for summary judgment must take its place, providing D opportunity to pierce P’s claim.  Reversed and remanded.  

5. Class Note

a. The Celotex Way is completely different from the Addickes Way, a different standard.  

b. SJ motion made by party bearing burden of proof (the plaintiff) is rare, hard to have sufficiently compelling evidence to avoid trial on all issues.  Sometimes, P can get partial SJ on liability, but a trial will still happen for damages.  But must show jury cannot reasonably reject his evidence and credibility.  

VI. Addickes v. Celotex Ways for meeting Rule 56 Burden

A. Addickes

1. Moving party must use affidavits and/or discovery materials to negate an EE of non-moving party’s claim.  

2. Then, under 56(e), P must refute, showing GIMF

3. Can be used before discovery

B. Celotex

1. Use discovery materials (usually interrogatories are the minimum) to demonstrate insufficiency gap of P’s proof, showing no GIMF

2. Cannot be used before discovery

3. Why SC added Celotex way?

a. Efficiency, dispose of unwarranted cases earlier

b. Fairness, for D to pierce pleadings, P’s case.  

c. Readjusting for D after notice pleading makes easier to file.  

Chapter 9: Trial

I. Note on Structure of the Trial


A. After P rests

1. D usually moved for judgment as a matter of law

2. If fails, D presents his case

3. After D rests P can move for judgment as a matter of law in his favor

4. If fails, P can introduce rebuttal evidence, and D surrebuttal 

5. After both rest, either can move for judgment as a matter of law

6. If fails, then case goes to the jury, who gets instructions for a general, specific, or general with answers to interrogatories verdict

7. Various post-trial motions such as Judgment NOV are available to loser.  

II. Simblest (IX-102) (Taking the Case from the Jury-JMOL)


A. Facts

1. P a 66 year old man with good hearing and eyesight.  P claimed driving through green light when power failed, though all other witnesses said occurred 10-15 minutes earlier

2. P was hit from right by fire engine employed with lights and sound.   D moved for judgment n.o.v. (Rule 50(a) after jury returned verdict for P, and it was granted.  P appeals.  

B. Issue: Did district court err in granting D’s motion for judgment n.o.v.?  

C. Rule 50

1. 50(a)(JMOL)

a. If party has been fully heard on an issue, and no legally sufficient evidentiary basis to find for that party, court can grant motion for judgment as matter of law vs. that party.  

b. JMOL can be made at any time before submission of case to jury

2. 50(b)(Renewing JMOL after trial)

a. Can renew JMOL request up to 10 days after verdict

b. Court can 1) allow verdict to stand, 2) order a new trial, or 3) enter judgment n.o.v.

c. D must request JMOL before jury takes question to renew request after verdict against them

d. Court must rule on legal questions, not factual findings

D. Class Notes-Rule 50 & Simblest

1. 3 50a motions in Simblest

a. After P rested

b. After both rested

c. After jury verdict

2. Rule 50(a) request must wait until after opposing party has been fully heard.  Similar to SJ, is evidence so one-sided that jury can only find one way.  

3. If P’s evidence tested and judge agrees lacking in evidence, P can correct its submissions.  

4. Judge granting JMOL right before jury submission is rare cause of 7th amendment right to jury trial.  More efficient too, if judge overrules jury and grants judgment n.o.v. then appeals court can reinstate jury verdict if it disagrees, no need for new trial.  

5. Judgment n.o.v. held not to violate 7th Amendment cause a law review, not a fact review.  Appellate review of JNOV is always de novo.  

E. 3 Rules for JNOV & Holding

1. 1) All evidence (in non-moving party’s favor and unimpeached, uncontradicted evidence opposing) must be such that 2) w/o weighing credibility, only one reasonable conclusion

2. 3) Evidence viewed in light most favorable to non-moving party, all reason inferences drawn in his favor.  

3. P was contributorily negligent, a complete bar to recovery in those days.  He was negligent per se since Vermont statute required pulling over if fire engine coming.  P does not have to see or hear it, the fire engine simply has to “sound a siren or display a red light or both.”  

4. Court employs a mathematical formula, taking the mean speed from both testimonies, to prove that time interval too short for P to see fire engine and avoid accident, and that D could not have either even w/due care.  P negligent, no recovery.  

F. Class Notes on Simblest

1. Swift thinks court just overruled jury, not that they misapplied the substantive law.  

2. Taking mean speed from both testimonies was not the evidence most favorable to P.  

3. Goal of JNOV: Prevent jury verdicts through bias, misapplication of the law, etc.  

4. Rule 50 and Rule 56 apply exact same burden of production test and apply same evidence standards.  

III. Sioux City (IX-111) (Undisputed Facts but no JNOV)


A. Facts

1. P was 6 years old, sued for injuries from RR turntable.  The turntable was not guarded, nor fastened or locked, both sides agreed.  Custom was for RR companies to have a latch w/ a catch to keep in position.  Jury found for P for $7500, and D appealed.  

B. Issue: Was there negligence on part of RR in maintenance or condition of the turntable?

C. Holding

1. Locking turntable was small burden, and foreseeable that kids would play on it.  This was RR custom at the time

2. A LH formula, negligence slight but burden even less, so negligent despite undisputed facts  

3. Proper for jury to decide whether negligence or not here because there was sufficient evidence.  Judgment affirmed.  

4. Class note: D probably requested JMOL after verdict, and if really no disputed facts, court is the judge instead of jury.  

D. Class: Comparison to Simblest

1. Simblest case of negligence per se, violating statute.  Impossible for him to see flashing lights based on testimony. 

2. Sioux City case of jury balancing LHF, in effect.  

E. Note on Jury Instructions

1. Content of Jury Instructions

a. State rule of substantive law, explain burden of persuasion, and role as arbiter of credibility

b. Judge can sum up evidence and make comments on the above

2. Framing Instructions

a. Both parties file written requests for instructions, usually contested

b. A party who fails to request a proper instruction or fails to object to an improper one is usually SOL.  

3. Timing of Instructions

a. Rule 51 allows judges to give instructions before or after arguments of counsel.  

b. In complex litigation, instructions sometimes given along the way

4. App. Reversal of Instructions (4 factors) IF:

a. Instruction not covered by another instruction

b. Requested instruction a correct statement of law

c. Issue on which instruction requested was properly before jury

d. Failure to give instruction prejudicial, not harmless

5. Form Instructions & Jury Comprehension

a. BAJI-book of approved jury instructions, to guarantee uniformity

b. Downside: Juries don’t understand the law they are given

G. Note on Juries

1. Jury Size & Unanimity

a. 12 people traditionally, as low as 6 today

b. At CL, needed unanimity in criminal and civil cases: 9 of 12 OK in criminal now, no constitutional requirement in civil cases today at state level.  

c. Rule 48 requires unanimity at federal level, unless parties stipulate otherwise.  6-12 jurors.  

2. Judge & Jury strengths 

a. Judges have edge on legal competence & efficiency

b. Juries have edge on representativeness, dispute resolution, and legitimacy

c. Caveat: Despite 7th Amend. Right, judges decide the construction of a patent claim, ac. To SC.  

3. Values of the Jury System

a. Representativeness

b. Impartiality

c. Legal Competence

d. Accuracy

e. Consistency

f. Legitimacy

g. Efficiency

V. The Jury 

A. 7th Amendment Right to Jury Trial

1. Suits at CL over $20-right to jury trial.  Both P & D have this right.  

2. No constitutional right to jury trial for civil cases at state level.  

B. Ideal Jury Decision Making

1. Laypeople guarding against arbitrary exercise of power.  

2. Unaccountable: Juries a one-shot deal.  

3. Only juries decide credibility, who to believe.  

4. This is our political commitment.  SS research shows juries reconstruct past better than judges.  

C. Problems in Jury system

1. Underrepresentation of minorities.  

a. Macro level-systemic problems in creation of jury pool

b. Micro level-single juries not balanced.  

c. Juries supposed to be a fair cross section of the community

2. Bias in some urban areas

a. Pro-Plaintiff Bronx

b. Pro-Defendant Simi Valley, Westchester County

D. Requirements of Representativeness

1. Fair cross section of community required

2. Prohibition on intentional discrimination

3. If not a fair composition, D can challenge even w/o demonstrating discrimination.  

4. Racial, ethnic, religious minorities, and women are recognized groups, and economic status.  

E. Voir Dire

1. Potential jurors asked questions, and lawyers ask to excuse for cause, or preemptory if cause not granted

2. In federal court, judges ask questions submitted by lawyers

3. 3 preemptory challenges in civil cases in federal court.  6 in California.  

VI. Edmonson (IX-76) (Race based Preemptory Challenges-civil cases unconstitutional)

A. Facts

1. P, who is black, was a construction worker hurt on the job, and he sued for negligence in allowing truck to roll backwards and pin him.  D used 2 of 3 preemptory challenges to strike black potential jurors.  

2. P asked for race-neutral explanation based on Batson precedent, but court denied, saying inapplicable in civil cases.  

B. Issue: Can a private litigant in a civil case use preemptory challenges to exclude jurors based on race?  

C. Holding

1. Race-based exclusion violates EP rights of the challenged jurors.  

2. Generally, private parties not bound by constitutional guarantees, but here the entire jury trial system only functions with significant government participation.

3. Therefore, enforcing discriminatory challenges makes court a party to that discrimination.  Court is official gov’t forum.  Judgment reversed and remanded

D. Batson Test

1. EE of prima facie care based Preemptory challenge case

a. D shows he is member of racial group

b. D shows prosecutor removed members of his group through preemptory challenges

2. Trial court then considers all relevant circumstances

a. A pattern of strikes against racial group

b. Prosecutor’s questions during voir dire

3. If D makes prima facie showing

a. State has burden to give race neutral explanation

b. Explanation need not rise to level of cause, but cant be racial

c. Then court decides if purposeful discrimination or not

E. The Peremptory Challenge Debate

1. Pro

a. Lawyers must question jurors vigorously in voir dire and be able to strike if they have offended them in process

b. Judges may err in failing to strike for cause

2. Con

a. Much literature skeptical of effectiveness of attorney voir dire and PC in eliminating bias jurors.  

VII. Spurlin (IX-130) (JMOL After Verdict)

A. Facts

1. P’s school bus crashed, two died and many kids injured.  The brakes failed.  Jury awarded damages to P, but judge gave JVOV to D, and in alternative, granted new trial.  P appealed, and appellate court reinstated jury verdict.  

B. EE’s of Negligence & P’s and D’s claim

1. Duty, breach, causation, harm

2. Breach & Causation are only ones contested here

3. P’s theory of breach

a. Single hydraulic brake-neg. design

b. No emergency brake (not disputed)

c. Improper warning on regular service/maintenance

d. 2 experts for P testified to single brake being unsafe

4. D’s theory

a. Single brake-more reliable than dual, less chance of malfunction

b. D’s expert engineer testified to that effect

c. Warning-supplemented w/oral instructions

d. Warning-caveat saying “sustained heavy duty…may require more frequent servicing

C. Rule 50

1. No legally sufficient evidence that can rule for non-moving party.  

2. Appellate court looks at it de novo, from legal (not factual) point of view

3. All reasonable inferences, favorable evidence, etc. for non-moving party, only unimpeached and uncontradicted non-favorable evidence.  

4. Simblest standard is standard for JMOL in federal court

D. Holding

1. There was sufficient “substantial evidence” (i.e. the burden of production was met) for jury to find that D breached duty & was negligent

2. Evidence offered sufficient to withstand JNOV, and that ordering a new trial was error, as the verdict did not go against the “great weight of the evidence.”  

E. Class Notes-evaluating JMOL motion in Spurlin

1. D’s expert witnesses aren’t disinterested parties, and are contradicted, so discounted from JMOL motion

2. Judge must accept P’s experts for the motion

3. Appellate court correctly applied de novo review and reversed.  

4. JNOV ruling of court was cause judge thought school district was negligent party

F. Note on Post trial motions based on sufficiency of evidence

1. JMOL (after jury verdict)

a. Jury verdict winner has no chance to supplement proofs offered at first trial

b. But, jury verdict winner has immediate appeal that can reinstate jury verdict

c. Standard: no legally sufficient evidentiary basis for a reasonable jury to have found for verdict winner.

d. Standard of review on appeal: Production burden raises issue of law that is renewed de novo

e. Parties often move for JMOL and for a new trial in the alternative

2. New Trial

a. If granted, jury verdict winner cannot appeal until after new trial has gone to judgment.  

b. New trial can be granted by the court on its’ own motion.  

c. Standard: against the “great weight” of the evidence.  For a new trial, court must assess credibility and inference to some degree.  Less deference given to trial court judge when she overrules the jury

d. Standard of review on appeal: whether trial court abused her discretion in applying the great weight standard.  

Chapter 10: Preclusive Effect of Prior Adjudication

I. Intro Note on Res Judicata (Claim Preclsuion) & Collateral Estoppel (Issue Preclusion)


A. Res Judicata (claim preclusion)

1. Refers to the finality attached to a final judgment granting or denying P’s claims.  

2. If P wins, then that claim and related claims are merged in the judgment, and P cannot bring litigation on same issue again

3. If P loses, can’t bring suit again.  

4. One bite at the apple 

5. The exceptions are listed in the 2nd RS Judgments, which are good law

B. Issue Preclusion

1. Refers to finality of a final judgment on a particular factual or legal issue

2. Lawyers must understand consequences of judgment sought before filing because of applicable preclusions later.  

II. Moitie (X-2) (Preclusion between the same parties)


A. Facts

1. A consumer class action anti-trust suit.  Price-fixing conspiracy, suing for damages.  Moitie I filed in state court, but removed to federal court.  It was then dismissed for failure to allege an “injury to business of property.”  This is final judgment on the merits

2. Instead of appealing like other 5, Moitie refiled in state court.  Despite arguing they were w/in state law, it was considered artful pleading, a federal claim disguised as a state claim.  Moitie removed back to federal court.  

3. Moitie dismissed in federal court due to res judicata, but appeals court overturned, creating exemption to RJ since others who appealed initial decision had won, SC ruled in their favor.  It was then appealed to SC.

B. Issue: Did 9th Circuit Court of Appeals create a valid exemption to the doctrine of res judicata?

C. RJ Rule-3 EE’s

1. Same parties

2. Same alleged offenses (i.e. same claim)

3. Final judgment on the merits of the same claim (except on appeal or direct review).  This must be valid, meaning proper jurisdiction

4. Final Judgments on the merits include

a. 12(b)(6) motions

b. Summary Judgment

c. JMOL verdicts

5. SC in Moitie-RJ “precludes the parties from relitigating issues that were or could have been raised in that action.”  This is not altered by fact that the final judgment was wrong or later overturned.  No collateral action allowed, only direct review.  

D. Holding

1. RJ is final, no exceptions for equitable reasons because a party failed to appeal and claims were “closely interwoven” with parties that successfully appealed.  

2. RJ serves vital public interests behind an ad hoc judge’s decision in a particular case.  Policy dictates an end to litigation, finality.  Reversed and remanded to give Moitie one more chance in state court on the preclusion of state claims.  Brennan argued complete dismissal.  

E. Pros & Cons of Preclusion

1. Pros

a. Efficiency, consistency, finality

b. Direct review OK but no collateral attacks

c. Private parties right to finality and repose

2. Cons

a. Substantive law vindication

b. Fairness in individual cases

c. Accuracy in applying up to date substantive law

III. Davis v. DART (X-8) (RJ and no claim splitting)


A. Davis I

1. Filed: Nov 01

2. Law: Title VII, Sect. 1983, 14th Amendment

3. Facts: discrimination, retaliation, denied promotions (for criticism)-leading to their EEOC claim

4. Dates of these occurrences: Nov. 98-Feb. 01

5. Outcome: SJ for Defendant, w/prejudice

B. Davis II

1. Filed: June 02

2. Law: Title VII, 1983

3. Facts: Discrimination, retaliation, denied access to promotion

4. Dates: Discrim/retail was May 01 (before Davis I filed), no promotions was Dec. 01-Ap. 02

C. Issue: Was the complaint in Davis II part of the same cause of action as Davis I and therefore barred from relitigation due to RJ?  

D. Rule/EE’s of RJ (as laid out in Davis)

1. No relitigation of claims that were or could have been raised in a prior action if:

a. Identical parties in both suits

b. Court of competent jurisdiction rendered prior judgment

c. Prior judgment final and on the merits

d. Plaintiff raised same cause of action in both suits
2. The RJ effect of a prior judgment is a question of law reviewed de novo.

3. 2nd RS Judgments Factors of Same Transaction (i.e. claim)

a. Facts related in Time, Space, Origin, or Motivation

b. If form a convenient trial unit

c. If treatment as a unit conforms to parties expectations or business understanding or usage

4. If same claim/transaction, P compelled to join in original lawsuit or can’t litigate it later.  RSJ factors used in Davis.  If a new policy is in place then can be brought later, but otherwise one must put all issues/complaints out on the table, except of course for incidents occurring after the first case is filed.  

E. Holding

1. The barred Davis II claims and the wrongs alleged in Davis I constitute a series of connected transactions and are the same claim.  Both lawsuits also allege same motivation for the alleged discrimination, their outspokenness.  

2. Thus, claims so connected in time and space that should have been brought in Davis I to create a single, convenient trial unit.  The events at issue in Davis II took place early enough that they could have been brought in Davis I.  

3. Not having received their EEOC right to sue letter does not preclude a Title VII claim from being barred by RJ.  P could have:

a. Waited before filing

b. Amended Davis I complaint w/new complaints w/in SL

c. Asked for a stay until EEOC letter arrived

5. A P who brings a Title VII action and files administrative claims with the EEOC must still comply w/RJ rules.  Affirmed.  

F. Notes on Davis

1. Importance of Davis: Must include all claims, complaints, and theories from same transaction unless impossible to include for whatever reason, like in Staats.  Even if a continuing wrong, sue once for the entire harm.  

2. Always appeal, if there is any chance at all.  Moitie lesson.  No preclusion if the first claim was a class action though.  

G. RJ and Compulsory Counterclaims (Sect. 22 RSJ)

1. D who may assert counterclaim in an action and who does not is precluded from later litigation if:

a. Counterclaim is required by statute or court rule

b. Counterclaim derives from same “transaction or occurrence” as the claim brought by P  

2. RJ as to non-parties

a. Joinder of causes of action against existing parties is required but joinder of parties is not required.  

3. Court can raise RJ defense on its own motion

IV. Staats (X-17) (Acceptable Dual Forums: Non-applicable RJ)


A. Facts

1. P suffered from bi-polar disorder, and was fired when returned to work.  He pursued state administrative remedies, which were rejected.

2. Staats also filed w/EEOC, which issued him a right to sue letter.  He then filed in federal court.  P’s claim dismissed due to RJ, but appellate court overturned.  

B. Issue: Was the state court’s review of the LIRC judgment final in a jurisdictional sense?  

C. Rule

1. If P brings claim in either state or federal court, in which there is no jurisdictional obstacle to advancing both (state & federal) theories/grounds, but he presents only one, and final judgment is issued, no second action is allowed.

2. BUT, if court of the first action had no jurisdiction to entertain the omitted theory/ground, then a second action is not precluded.  No voluntary splitting of claims, only forced ones allowed.  

D. Ruling

1. P could not have raised his federal claims and WFEA claims in the state action brought before the Equal Rights Division.  WFEA, ADA, and Rehab Act claims could not have been consolidated in any forum.  

2. Because WFEA claims had to be adjudicated in a forum of limited jurisdiction, P not precluded from bringing federal claims in another forum.  Reversed and Remanded.  

E. Notes on Staats

1. RSJ Sect 26 provides RJ exceptions.  26(c) applies to Staats.  It is limited by 26(g), which says that if P voluntarily brought his action in a court that can grant him only limited relief, he cannot insist upon maintaining another action upon the claim.  

2. This means that if P can choose a court of general jurisdiction over all parts of his claim, but chooses more limited forum instead, he does so at his own peril.  But, if first court is state court, the RJ of first suit depends on RJ rules in that state court.  

3. Rule of Thumb: Always choose the more jurisdictionally competent forum! 

4. Class Note: Similar transaction principle (X-14) applies to various rules

a. Relation Back: Rule 15(c), 15(c)(3) (adding parties)

b. Joining Parties: Rule 20

4. Rule of Counterclaims (usually asserted in the answer to original complaint)

a. Usually D v. P, but can be anyone on opposite sides

b. If related to same transaction, must assert

c. If unrelated, then just permitted

d. Cross-claims always permissive, no preclusion

e. If Rule 13(g) is satisfied, then 18(a) kicks in 

5. Answer

a. Responses to allegations (point by point, accept/deny/don’t know)

b. Affirmative defenses

c. Counterclaims-subject to same rules as original claims

d. D can relate back counterclaims if forgets to do so in initial answer, same as P.  

V. “Transaction” Graph-Different meanings, policies, scopes, etc.  

A. Rule 20(a)



Kedra



Liberal Joinder-everything on the table




A broader rule, less at stake than in Davis

B. RSJ Sect. 24


Davis




Context of claim preclusion: a pragmatic test

Time, space, origin, a narrower test because of P’s eternal preclusion (due to claims that ought to be filed)

C. Rule 13(a)



Jones
Even narrower “transaction.”  A factual basis making it efficient to try together.  Don’t want D to have to bring claims without tight nexus.  

D. Rule 13(g)

E. Rule 15(c)

VII. Levy (X-24) (Issue Preclusion-Not the Same Issue)

A. Case 1 & Judgment 1: TTATS

1. P-KOA: applied to PTO to register trademark in 1989- k)

2. D-OK Labs: opposed it, saying too similar/confusing for consumers (k)
3. Judgment: For OK Labs, symbols are too similar.  But, KOA continued to use the mark.  

B. Case 2 Federal District Court

1. P-OK Labs: Alleged trademark infringement, violation of Lanham Act.  Moved for SJ based on issue preclusion from previous case

2. D-KOA: No infringement, different symbols, reject notion of confusing symbols.  

C. EE’s of Issue Preclusion

1. Same Issues: Judgment 1 & Case 2

2. Issue actually litigated in J #1

3. Full & Fair opportunity to litigate in J#1

4. The Issue was necessary/essential to J#!

5. Same Parties

6. Valid & Final judgment on the merits in J#1

D. Holding

1. P must show all elements to win SJ for issue preclusion, Levy court remanded, saying the issue was not identical.  “Confusingly similar” test of TTAB inquiry not identical to “likelihood of confusion” inquiry of trademark infringement action.  SJ for P reversed.  
E. Why can’t Levy be claim preclusion?

1. A different plaintiff asserting different rights

2. OK never had the chance to sue for infringement, just in the trademark battle, so it couldn’t be claim preclusion because of the different claims

3. OK never got its day in court for the trademark infringement

4. Case 1-P (KOA) seeking registration

5. Case 2-P (OK) is claiming infringement

6. Why do we protect “day in court”?  What values are protected? Due process, Fairness to ∏, Accuracy, Vindicating the substantive law.  We want people to use the law to protect their rights
F. In Levy-not the same issue, cause not the same legal criteria:

1. If trade board had looked at all the issues, all of the Polaroid factors (which determine whether or not there is consumer confusion), OK would have prevailed without any further evidence or actions.  But trade board didn’t consider strength of the mark, actual effect in the marketplace, etc.  

2. Because issue would have been fully decided, so issue preclusion would apply.  Don’t get 2 days in court for reasons of efficiency, finality, and consistency.  Tension exists between protecting initial outcome and possibly greater accuracy if tried again.  But can’t have losing party dragging other side back into court incessantly

VIII. Jacobs v. Westwind Releasing Corp. (X-30) (No full & fair opportunity to Litigate)

· If dealing with a tribunal less formal than a court, then EE “full and fair opportunity” is raised

· In the Jacobs case discussed as to whether or not the decision by the writers guild was adjudicatory by nature

· Structure of tribunal in first judgment does matter

· What was lacking in the Jacobs tribunal?

· Not adversarial (p. 33)

· Didn’t hear from both sides at same time

· No opportunity to cross-examine

· None got to examine evidence presented by CBS

· No disclosure or discovery

· Limited judicial review of decision

· Not because this is an unjust criminal proceeding, but because its informal

· Decision maker hears both sides then makes a decision

· Factors necessary to give effect to arbitral proceedings (p. 32-3)

· What’s missing from the WGA is adversarial clash, which is the culmination of the pre-trial process

· The Issue must not only be actually litigated, but it also must be essential to the judgment (p. 35)

· So if alternative theories presented, neither issue will have preclusive effect alone unless both alternatives are reviewed and decided on appeal (2nd RSJ).  

· IX. Issue Preclusion Golden Rule: a stranger to litigation can never be bound to his detriment

· Why?

· Due process

· Day in court

· Premised on the concept of due process

· A stranger to an ongoing piece of litigation has not had this

· Binding means you don’t get to argue anything

· Privity is a fundamental part of preclusion

· Parties or privies

· So when we have our essential elements of both issue and claim, have to add same parties or “people in privity”

· Final judgment on the merits

· Same claim

· Same parties (or privies)

· This is claim preclusion (Rest. § 17)

X. Gonzales (X-36) (Privity exception to Golden Rule)


A. Facts

· Case #1

· Judgment #1

· Party 1

· Rodriguez P’s are party 1

· Decision against P’s

· Case #2

· Party 2

· Gonzalez P’s

· So question is, can Gonzalez be bound by disastrous outcome of Rodriguez?

· Were Party 1 and Party 2 in privity?

· If so, Party 2 would be bound by decision for party 1

· D is the same in each

· Can this group of P’s not recover for the fraud because another group of ∏’s lost the case?

· This seems like a violation of due process

· Privity is not a clear doctrine, no technical rules (X-40)

· “Don’t need to build 4 walls”—don’t need to be complete in the definition here

· Is an affirmative defense so only have to reply to their defenses

· D has burden of persuasion on this defense, so if they don’t persuade judge of privity, that is enough

· Also saying, this is an easy case, so we only need to look at a couple elements

· So no need to look at tougher examples where the borders are less clear, because this case doesn’t approach the borders

· Privity is just a label, no narrow definition

Types of privity

· Substantial control of case #1 (Why no Preclusion in Gonzales)

· Ok to preclude if had day in court

· Maybe doesn’t need to be complete, but at least shared control

· Gonzalez P’s attempted to be added to case 5 years after start of litigation, implying that they had no involvement in first 5years

· Did not get to share in decision making

· Would be unfair to bind them to a decision when they had no part in it

· Plus, can’t tell them they can’t join then preclude them from their own action

· Need to show from totality of circumstances that there was control

· Types of control to allow privity & therefore preclusion

· Type 1: Actual Control

· This can be official, there are cases where there is an appointed representative for the day in court

· For example, a trust

· Type 2: Virtual Representation

· Here, party #1 not an appointed representative

· Question is, are they a virtual representative?

· Then can be precluded

· “Identity of Interests”

· Courts have cut back on this potentially far reaching 

· Identity of interests is a necessary condition for virtual representation, but not a sufficient one

· Need more (benchmarks noted on X-43-44)

· Notice

· No notice here of initial suit at beginning

· Close relationship

· Consent

· Sought to join and were rejected

· Independence of parties

· Why does this not violate golden rule?

· People in privity are not strangers

Holding-No virtual representation and not privity here, so there is no preclusion on the Gonzales plaintiffs bringing forth their claim.  

A. EE’s of issue preclusion in Gonzales

1. Final judgment on the merits in the earlier suit

2. Sufficient identicality between the causes of action asserted in the earlier and later suits

3. Sufficient identicality between the parties in the two suits

B. Gonzales Holding

1. First two prongs but not last prong met.  

2. No privity or substantial control for reasons stated above

C. Parklane (X-46) (Offensive & Defensive Issue Preclusion)

1. Facts

a. P sued for false and misleading statements about a merger.  The SEC had already sued and won on the same issue.  P asserted collateral estoppel applied.  

2. Rule & Holding

a. Offensive Issue preclusion on liability for false and misleading statements, but P must still show injury and prove damages to get relief.  

b. No relitigation of exact same issues, no unfair burden on D.  

II. Values of System


A. Accuracy

1. Liberal joinder parties & claims.  JMOL, new trial if jury returns incorrect verdict.  Jury of peers for representativeness, credibility, and inferences.

2. Most far reaching discovery process in the world, want everything out on the table for maximum accuracy.  


B. Fairness

1. DP rights such as hearing, notice, cross-examination of witnesses, seeing evidence against you, go to the heart of fairness.  Fuentes, Goldberg

2. Right to council in some civil cases.  Lassiter.

3. Rule 11 and 37 sanctions for bad behavior and bad faith


C. Efficiency

1. 12(b)(6), SJ, means of balancing rights and being efficient in rooting out frivolous claims

2. 

.  

List of All Cases and the Rule they Represent

1. Fuentes (DP rights to Notice & Hearing)

2. Goldberg & Kelley (same as above)

3. Hamdi (DP requirements)

4. Lassiter (the right to council in civil cases)

5. Access Now (form of a complaint, ADA, 12(b)(6) motion)

6. Gomez (Rule 8(c), affirmative defenses)

7. Conley (Rule 8(a) short & plain statement

8. Zielinski (Rule 8(b) denial or admission in answer

9. Worthington (Rule 15(a) & 15(c) amended complaints & relation back

10. McCormick (Rule 8(e) Inconsistent pleadings

11. Zuk (Rule 11(b)(2) inquiry and Rule 11 sanctions

12. Jones (Rule 13(a), same nexus of facts for compulsory counterclaims)

13. Kedra (Rule 20(a) joinder of parties

14. Zubulake (Rule 26(b)(1), (2) (scope of discovery & limitations), 26(c) protective orders, Rule 34 production of docs, Rule 37 failure to cooperate in discovery

15. Buffalo Creek (Rule 26(f) meeting)

16. Hickman (Rule 26(b)(3) work product immunity

17. Ager (Rule 26(b)(4) discovery of expert witnesses

18. Addickes (Rule 56 summary judgment)

19. Celotex (Rule 56 summary judgment)

20. Simblest (Rule 50 JMOL)

21. Sioux City (Rule 50 JMOL)

22. Spurlin (Rule 50 JMOL after verdict)

23. Moitie (RSJ 17, claim preclusion)

24. Davis (RSJ 24, claim preclusion, no claim splitting)

25.  Staats (RSJ 26(c), no claim preclusion, acceptable dual forums)

26. Levy (EE’s of issue preclusion)

27. Jacobs (issue preclusion-no full & fair opportunity to litigate)

28. Gonzales (issue preclusion, identity of parties, privity, virtual representation)

29. Parklane (offensive & defensive issue preclusion)
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