Civil Procedure Overview

How to Start a Case:

I. Pleading: Getting a Case Rolling

A. Purpose of Pleading:

1) Provide notice to adversary what the case is about

2) Provide notice of the issues at stake, contentions of parties

3) Narrow cases at the outset; eliminate frivolous cases

B. Initial Pleading: the Complaint

1) Rule 8: Notice Pleading

a) statement of the court’s jurisdiction (if needed)

b) notice of claim showing Π is entitled to relief

i. simple, direct, and concise

c) must have a statement of facts related to underlying substantive laws

d) must state or imply the elements of the substantive law at issue

e) may pose alternate theories for relief

f) state the type of relief sought

2) Rule 9: Pleading with particularity

a) fraud, performance or occurrence of conditions precedent

b) special damage claims

3) Reason for special pleading requirements (including civil rights cases, not covered under Rule 9)

a) fraud: quasi-criminal dimension to this allegation; want especially to deter frivolous claims / claims on the margin

b) notion that discovery is a terrible burden, especially in big cases

c) civil rights claims: judiciary has the opinion that many are frivolous 

d) civil rights: Δ’s have rights which are difficult to reconcile with Rules: substantive rights with procedural overtones

4) Rule 3: file it with the court 

5) Rule 4: Service of Process

a) can be done by anyone not a party

b) can be requested that a U.S. Marshall process service

6) Rule 4: Waiver of Service

a) service should be waived unless there can be shown good cause why not 

i. idea: save costs

ii. Δ liable for costs if he gets notice of the action and does not waive service

b) notice of action: mailing written notice, copy of complaint

c) 30 days to return waiver of service

7) Rule 11: Signature

a) every paper filed must be signed by an attorney of record in the case

b) idea: promote accountability, opens up attorney to sanctions [Rule 11(c)] 

c) avoids frivolous lawsuits

i. unfounded suits to harass

ii. lack of research

iii. lack of legal knowledge 

iv. claims and denials are true (or based on the evidence or lack of knowledge)

C. Killing a Pleading: Pre-Answer Motion Rule 12(b)
1) Rule 12(b)(6): Motion to dismiss 

a) there is no legal claim to relief present in the complaint

b) even if every allegation in Π’s complaint were true, no relief can be granted

c) Π is required to show some cause of action which they fail to show

d) Court gets the impression that the suit is frivolous 

e) Judge must consider all the statements in the complaint most favorably to the Π

2) Rule 12(b)(1-4) Jurisdictional problems

a) lack of subject matter jurisdiction

b) lack of personal jurisdiction

c) improper venue


3) Rule 12(b)(7): Failure to Join a Party  

4) Must “Use or Lose” some pre-answer motions: Rules 12(g) and 12(h)
a) Purpose of “use it or lose it” provision: Δ is only entitled to one pre-answer motion

b) Must consolidate all the motions you wish to make into one

c) Rule 12(g):

Motion 

(any Rule 12 motion)
No motion / Answer

12(b)(2-5)

“Disfavored Defenses”
Must Include or 

Lose in Answer
Use it in Motion or Lose it

12(b)(6);

12(b)(7)
Include in motion

Or include in Answer
Use it in Motion or use Other Means [12(h)(2)] 

Including use in Trial

12(b)(1)
(Subject matter jurisdiction)
Use Any Time
Use Any Time

5) Benefits of Rule 12(b)motions:

a) Eliminates the case with minimal expense: no discovery, no trial, no verdict, no damages

b) Δ does not have to address the merits of the case – whether the specific facts in Π’s complaint are true

6) Dismissal of actions under Rule 12(b): with prejudice

a) Rule 41 – any dismissal is on the merits unless court otherwise specifies 

b) Exceptions: 

i. lack of subject matter jurisdiction

ii. improper venue

iii. failure to join a party

D. Other Pre-Answer Motions

1) Rule 12(e): Motion for a More Definite Statement

a) test: pleading must be so vague and ambiguous that Δ cannot frame a responsive pleading

b) Rule 8: gives plenty of room for responsive complaints

c) you can always say “you don’t know” = a denial
d) Rule 12(e) is rarely invoked

2) Rule 12(f): Motion to Strike

a) often used with issue preclusion

b) eliminate any redundant, immaterial, impertinent, or scandalous matter from the pleading

E. The Answer

1) Forms of Denial: Rule 8(b)
a) defenses stated in short, plain terms

b) denials must meet the substance of the claims made

c) unless Δ wishes to make a good faith denial of all the parts of a complaint, the denials should specify what parts are true and parts aren’t

i. general denials are subject to Rule 11 (must be warranted on the evidence or on a genuine lack of knowledge)

d) denials of part of an allegation must be specific as to what is being denied / admitted

e) lack of knowledge on the truth of a matter = denial

2) Affirmative Defenses: Rule 8(c)
a) claim / issue preclusion

b) assumption of risk

c) contributory negligence

d) statute of limitations

e) discharge in bankruptcy 

f) duress

g) fraud

h) illegality

i) statute of frauds

j) waiver

k) any other affirmative defense

3) Failure to Deny = Admission

a) when a responsive pleading is required

b) doesn’t apply to damage claims

c) when responsive pleading isn’t required, failure to respond = denial or avoidance

4) General Denials (Layman)

a) an affirmative defense must be raised as such

b) can’t bring up an affirmative defense after only a general denial has been pleaded

c) Court has been very generous with respect to unpleaded defenses; it may be enough to bring it up in other ways, that other side has notice of affirmative defense

d) Idea: avoid “surprise defenses” – “use it or lose it”

5) General Denials (Zielinski): Rule 11(b)(4)
a) history: use a general denial when you deny the major operative claims

b) Rule 11(b)(4) tries to get away from idea of general denials: denials of factual allegations are warranted on the evidence, or, if specifically so identified, are reasonably based upon lack of information or belief

c) General Denial = denial of all the allegations; if some are later true without legitimate dispute there can be sanctions

F. Counter-Claims, Cross Claims: Rule 13
1) Compulsory Counter-Claims

a) they arise from same transaction and occurrence that is the subject matter of Π’s complaint

b) these must be included in the answer or they are lost forever

i. can’t be brought up later in same action

ii. can’t be brought up in future litigation of Δ vs. Π – [principles of res judicata]

c) compulsory counter-claim rules don’t apply when:

i. there pending litigation on the same claim at the time the complaint was filed

ii. opposing party brought suit upon the claim by attachment or other process by which the court doesn’t have personal jurisdiction over that claim and the pleader is not stating a counter claim

2) Permissive Counterclaims

a) these don’t arise from the same transaction and occurrence

b) any other claim by Δ against Π

c) may or may not be brought into the suit

d) if not brought in now, they may be litigated later

3) General Information

a) counterclaims my exceed the value of the original claim of Π vs. Δ

G. Cross-Claims vs. Co-Party: Rule 13(g)
1) cross-claim must arise out of the same transaction or occurrence of original claim or a counterclaim

2) or relating to any property which is the subject matter of the original action

3) may include claim vs. co-party that the co-party is liable to the cross-claimant for all or part of the claim vs. the cross-claimant in the original action

H. Amending Pleadings: Rule 15
1) General Test for acceptance of Amendments:

a) movant: why has the party waited so long to do this

i. diligent work, but just learned facts; information came out in discovery, etc.

ii. wasn’t paying attention, sloppiness, etc. 

b) non-moving party: issue of prejudice

c) timing factor: 

i. beginning of case – easy to get

ii. as case wears on – progressively more difficult to obtain

2) Pre-trial amendments: 15(a): Amendments as of Right

a) any time within 20 days after pleading is served

b) permission is automatic

3) Amendments to Conform to the Evidence raised & admitted at the trial: 15(b): Amendments as of Right

a) when issues not raised in pleading are tried by express or implied consent of the parties

i. treated as if they had been in original pleading

ii. motion to amending pleading to reflect these changes may be made at any time, even after judgment

iii. failure to amend does not impact result of trial

b) when a party objects to evidence introduced at trial because it wasn’t an issue in the pleadings:

i. court will “freely” allow pleadings to be amended

ii. presentation of merits must be aided

iii. other party can’t establish prejudice

4) Amendments which introduce aspects which otherwise would be banned by statute of limitations: it relates back: 15(c)
a) Π sues based on 1 set of facts & then wants to sue on a 2nd theory

b) Statute of limitations has run out on 2nd theory

c) claim will relate back to date of original filing if it’s related to the transaction or occurrence raised or attempted to be raised in the 1st claim

i. how you define transaction leads to different results

4) Amendments: Counterclaims which were not included in Answer

a) Rule 13(e) a counterclaim maturing or arising after the pleading may be included later

i. need permission of court 

ii. done through supplemental pleading

b) Rule 13(f): new counterclaim by amendment may be included when:

i. omitted through inadvertence, oversight, or excusable neglect

ii. or “when justice requires”

5) naming of a new party: Issue of Notice
a) to permit amendment, there should be some notice of the new claim present within the pleading

i. avoid “surprise” factor / give new party time to mount a defense

ii. new party named knew/should have known about claim but for mistake

6) Issue of Prejudice 

a) a party cannot have been adversely affected by the amendment: (Beek v. Aquaslide)

b) Litigation strategy, trial prep, witnesses, documents, discovery, trial situation – all these can be compromised by delay & stalling

7) timing of amendments

a) plenty of accommodating language in Rule 15; case law which supports acceptance of amendments

i. need consent of other party / consent of court

ii. “leave (to amend) shall be freely granted when justice so requires” 15(a)
b) easy to amend within 120 days of filing, 

c) after 120 days: TEST:

i. new party has received notice of new claim in old pleading

iii. new party named knew/should have known about claim but for mistake

1) Bringing in 3rd Parties: Rule 14 
(Must be an issue of Indemnity)

2) Δ may bring in 3rd parties who will be liable to Δ for any damages Π gets out of Δ

a) Must be some issue of indemnity between original Δ (now 3rd party Π) and new party (3rd party Δ)

b) Test: if Δ1 loses, does Δ1 have a substantive claim vs. Δ2 for all or part of Δ1’s liability?

c) can’t simply say “It’s not me; it’s him.”

3) No problem if brought in 10 days after answer: after that need leave on motion to all other parties

a) any party can move to strike the addition of a 3rd party, or to have severance and a separate trial

4) 3rd party Δ must issue an answer, defenses (Rule 12), 

a) can file counter-claims vs. 3rd party Π, original Π (Rule 13)

b) cross-claims vs. other 3rd party Δs (Rule 13)

5) Original Π can go after 3rd party Δ; & 3rd party Δ can answer and defend as provided in Rules 12, 13
6) Original Π can bring in 3rd party Δ if original Π is the subject of counterclaims by original Δ

I. Joinder of Parties: Rule 20
1) Rule 20 dictates whom you can join in an action

2) Test: 

a) claims must arise from the same transaction & occurrence

b) there must be a common question of fact or law

3) Rule 20(a) vs. Rule 13(a): Transactional concept is broader
a) same transaction or occurrence or a series of transactions or occurrences: Rule 20
b) court can consider transaction notion more broadly in Rule 20
c) typical use: employment discrimination cases: series of transactions = discriminatory policy

4) trials can still be severed under Rule 42
a) test for separate trials even when there are common questions of fact or law:

i. conducive to expedience or economy

ii. must preserve right to jury trial

J. Compulsory Joinder: Rule 19
1) Not a rule for the purpose of trial convenience or efficiency

2) When it applies 

a) cases where you have represented parties and someone wants to take away someone else’s rights

b) possibility of someone being subject to inconsistent judgments

c) there is some sort of legal obligation: joint obligator, joint obligatee

d) lawsuits involving property, esp. real property & property is jointly owned, when there are ownership/title issues

3) Does not apply to:

a) joint tortfeasors 

b) joint tort victims

4) Difference between Rule 19(a) & (b)
a) Is party covered by 19(a)?

b) necessary vs. non-necessary

c) if necessary, must be joined if can be joined

i. jurisdiction issues are the most common ones which prevent this 

d) if not necessary, don’t have to be joined

e) If party is found necessary, and can’t be joined, look at 19(b)

5) Factors in Determining When a Party is Necessary:

a) a judgment in the person’s absence will be prejudicial to that person or to current parties

b) extent to which this prejudice can be lessened

i. protective provisions in the judgment

ii. shaping of relief

c) if a judgment in the person’s absence will be adequate

d) Will the Π have an adequate remedy if the action is dismissed for nonjoinder?

6) Problem with indispensable parties under Rule 19(a)
a) major principle = party autonomy in deciding whom to sue / whom not to sue

b) Principle of Party Autonomy – unless there are strong policy reasons for compulsory joinder, let the plaintiff make her own lawsuit

c) if Rule 19(a) applies, it undermines party autonomy

d) idea is that Π didn’t want this party there
7) Real Bite: Rule 19(b): if a party is indispensable but can’t be joined (personal / subject matter jurisdiction), then the case is dismissed

a) these days, a court will not dismiss under Rule 19(b) unless there’s an alternative forum available

b) if the result of the dismissal is that Π will run into statute of limitations problems, the court will usually require Δ to waive statute of limitations as a condition of dismissal

8) Motion to Dismiss Due to Failure to Join Indispensable Parties: Rule 12(b)(7)
K. Interpleader: Joining Parties with claims against Π: Rule 22
1) idea: don’t expose Π to multiple liability; bring in all the parties with a claim

2) multiple Δs with claims against Π:

a) claims themselves nor the grounds for their claims need not have the same origin

b) Δs can be averse to one another

c) Π need not be liable in whole nor in part to any or all of the claimants

3) Δ subject to multiple liability may obtain interpleader through cross-claim or counterclaim

4) Interpleader Act

a) Problem of subject matter jurisdiction

i. it’s in Fed court as long as diversity between 2 claimants exists

ii. no requirement of complete diversity among all parties

b) problem of personal jurisdiction

i. under State jurisdiction contexts, there was no forum under which personal jurisdiction could be had over all claimants

ii. Now, Nationwide personal jurisdiction; everyone can be brought in

L. Intervention: Rule 24
1) General Definition: Party not involved seeks to join the action – without invitation; neither party has made a  Rule 19 or 20 motion

a) Less common in private civil suits

b) Rule of Party Autonomy steps in 

c) More common in public interest suits

2) Intervention of Right

a) person seeking to intervene has an interest in the property or transaction which is the subject matter of the action (Economic Interest)

i. judgment on the main action will interfere with ability to protect that interest

ii. unless the person is adequately represented by existing parties

b) person has an unconditional right to intervene through statute

3) Permissive intervention

a) person’s claim / defense and the main action have a common question of fact or law

b) person has a conditional right to intervene through statute

c) need discretion of court to intervene here

i. court must consider effect of intervention in terms of delay or prejudice to original parties

4) Does not apply to joint tortfeasors or joint tort victims: they may not intervene

5) Test for economic interests and adequate representation:

a) If the representation may not be adequate, that’s enough to show inadequate representation

b) even some possibility that representation is inadequate may be enough

c) not “more probable” that it will be inadequate, just some possibility

d) Very Loose Standard to permit intervention

e) Conflict with Party Autonomy?

6) Courts don’t like intervention

a) interferes with doctrine of party autonomy 

b) much stricter in permitting permissive interventions

M. Killing an Action after the Pleadings

1) Motion for a Judgment on the Pleadings: Rule 12(c)
a) judge just considers the pleadings presented and makes a ruling

b) if a party wants to bring in material outside the pleadings & the court permits it, motion becomes a Motion for Summary Judgment 

c) summary judgment rules: Rule 56 apply

N. Possibility for Sanctions on Bad Pleadings: Rule 11
1) After a 12(b)(6) Motion:

a) Δ vs. Π / Π vs. Δ – Rule 11(b)(2): if the claims or defenses made were totally without merit under the law

i. existing law, or 

ii. a non-frivolous extension, modification, or reversal of existing law or the establishment of new law

b) Δ vs. Π – Rule 11(b)(1): complaint was presented to harass, delay, or increase cost of litigation

2) After a judgment on the pleadings or any motion: Rule 12(c) 

a) Δ vs. Π – Rule 11(b)(1): pleading or motion was presented to harass, delay, or increase cost of litigation

b) Δ vs. Π –  Rule 11(b)(3): allegations and factual contentions do not have evidentiary support, or, of specifically so identified, are not likely to have evidentiary support after reasonable opportunity for discovery

c) Π vs. Δ – Rule 11(b)(4): denials of factual contentions are not warranted on the evidence, or, if specifically so identified, are not reasonably based upon lack of information or belief

3) Initiation of Sanctions: Rule 11(c)(1)
a) party is given “notice and a reasonable opportunity to respond” to allegations of sanctionable conduct

b) party filing motion must wait 21 days for the offending paper, motion, etc. to be withdrawn or corrected

c) court may award winning party the costs and attorney’s fees associated with the Rule 11 motion

d) court may enter its own assessment of sanctionable conduct & direct offending party to show cause why it has not violated 11(b)
4) Nature of Sanctions:

a) idea: deter such conduct or comparable conduct by others similarly situated 

b) various options:

i. non-monetary directives

ii. penalty paid to court 

iii. if warranted for deterrence: payment to movant for some or all of the attorney’s fees associated with the violation

c) represented parties will not be liable for violations of Rule 11(b)(2) – pleading or motion has no basis in law

d) sanctions on the court’s initiative may not be awarded unless court pursues claim before voluntary dismissal or settlement

5) Rule 11 sanctions are not applicable to discovery

a) discovery has its own set of sanctions (Rule 37)

O. Special Pleading Situations: The Reply: Rule 12(e)
1) Issue: Qualified Immunity for Public Officials: 

2) Supreme Court’s rationale for QI: 

a) Notion of Fairness: duties of public officials are not clear; don’t penalize when a public official is not sure

b) Over-deterrence: to impose liability too readily will deter public officials from doing their jobs

c) Social Costs: litigation involves significant costs to public officials and to government: $ disruption, dislocation – idea is to minimize litigation

a) many suits vs. public official are frivolous: suits by prison inmates, etc.

3) Substantive Component: Supreme Court: objective test: 

a) official is protected so long as he didn’t violate clearly established constitutional rights of which a reasonable person should have known

4) Procedural Component of QI

a) right to be free from discovery

b) normally, issues involved in QI should be susceptible to a Rule 56 motion (summary judgement) 

c) no discovery until issue of immunity is resolved

d) if the public official makes a motion for summary judgment and it’s denied, there us a right to immediate appeal

5) Problem: Rules don’t integrate notion of QI through the mechanism of procedure

a) Rule 8 + Conley v. Gibson + Gomez  (permission to use QI) means that pleading would stop once an officer pleads QI & action would go to discovery right away

6) Solution: 5th Circuit (Schultea): resurrect the Reply; 

a) require the Π to reply in detail to a QI defense by the Δ, with the expectation that the public official will move for summary judgement

7) Supreme Court in Crawford L. v. Briton 118 S.C. 1584

a) the court can set up special rules dealing with the issue of QI 

b) Among special rules are 2:

i. Requiring a Reply (blessing of Schultea)

ii. Beef up Rule 12(e): motion requiring a more definite statement

c) Goal: get to summary judgment

8) Contentious Issue

a) Rules have resisted special procedures for special cases

b) How do you remove the facts from these cases just to look at the law?

Progressing with the Case:

I. Discovery: Disclosures

A. Initial Discovery: Rule 26(a)
1) Initial Disclosures: Rule 26(a)(1)(A) 

2) information to be disclosed

a) names of people & contact information – of those who are likely to have discoverable information

b) all documents and tangible things the party has in its possession relevant to disputed facts alleged with particularity in the pleading

c) computation of damages

d) Insurance information

3) terms and conditions of disclosures

a) party must come up with information w/o prompting, questions, or orders

b) Test: related to disputed facts alleged with particularity in the pleading / persons likely to have discoverable information

c) Not the same test as in overall discovery, a test involving greater relevance

d) Narrower standard: need for relevance to disputed facts alleged with particularity

4) Disclosure of Experts

a) name of expert witnesses to be called

b) report of what they will assert in testimony

5) Very Controversial 
a) Requires a lawyer to figure out what the other side will want & which info will relate to the other side’s case

b) Flies in the face of an adversary system?

c) Parties can modify initial disclosures by stipulation

6) Opting Out: Rule allows individual districts to modify this rule by their own local rules 

a) most leading districts have opted out of some version of Rule 26(a)
b) you must look at where you practice
c) Typical modification

i. only initial disclosure you need is information which is favorable to your case

d) Possible compromise solution

i. no more opt-outs for individual districts, but

ii. modify rule for only disclosures which are favorable for your case

7) Timing Requirements

a) disclosures are not required until 3 – 4 months after case has begun

b) no discovery can begin until after disclosures have been given (Rule 26(d))

c) built-in delay at the beginning of the case

B. Discovery Meetings

1) with Judge: Pre-trial Conferences: Rule 16
a) idea: facilitate trial, make thing more efficient

b) encourage settlement

2) among parties: Rule 26(f) 

a) parties must meet ASAP to discuss claims and establish a discovery plan -- at least 14 days before scheduling conference 

b) no discovery can take place before this conference, unless there is a local rule, order, or agreement among parties

c) agreements about changes, limitations, and subjects of discovery

C. Pre-Trial Disclosures: Rule 26(a)(3)
1) evidence to be presented at trial

a) name and contact info of each witness, separately identifying those expected to be presented and those held in reserve in case of need

b) designation of witnesses whose testimony will be provided by deposition

c) identification of each document or exhibit

d) all at least 30 days before trial

2) does not apply to evidence to be presented at trial for purpose of impeachment

II. Discovery Proper: Second Stage of Discovery

A. Rule for Discovery: Revelance: Rule 26(b)(1) – test for discovery for any matter not privileged

1) must be relevant to the subject matter 

a) Relevance is hard to define; it’s almost always possible to show in some circumstances that a document might be relevant in that it will lead to admissible evidence

i. Very weak standard

b) may/may not be admissible, so long as it’s likely to lead to admissible evidence

2) must not be Privileged information

a) information which for various social, political reasons is not available to the other side 

i. doesn’t mean information is not relevant
b) can’t be discovered; can’t be used at trial

c) privilege is based upon a special relationship between the two people

i. legal, medical, clerical, etc., protected by common law or statute

ii. privileged nature is broken if one of those in the relationship discloses information to a 3rd party

d) Distinction between confidential information and privileged information
i. confidential information is not protected

ii. court has discretion in looking at confidential information: benefits to discovery vs. costs associated with losing confidentiality

e) exceptions: Crime/fraud not protected, some other exceptions

f) Problem: increasing use of lawyers for non-legal business consultation. 

i. specific business consultation/industry considerations would not be privileged

B. General Limitations on Discovery

1) by order or local rule, the court can alter the limits on discovery, or stick to the limits imposed by the Rules:

a) limited number of interrogatories: Rule 33
b) limited number and length of depositions: Rule 30
c) limited number of requests for admission: Rule 36
2) Court may limit discovery if it finds:

a) discovery is unreasonably cumulative or duplicative;

b) discovery is obtainable from some other source which is more convenient, less burdensome or less expensive;

c) there has been enough opportunity to discover the information;

d) burden and expense of discovery outweigh its benefits, taking into account:

i. needs of the case

ii. amount in controversy

iii. resources of the parties

iv. importance of issues at stake

v. importance of discovery in resolving these issues

e) court may impose these limits on its own or after a motion for Protective Order under Rule 26(c)
C. Limitation on Discovery: “Work Product Privilege”: Rule 26(b)(3)
1) Doctrine developed by Supreme Court in Hickman v. Taylor
a) case is often cited by the supreme court today

b) arises from court’s Common Law Power to regulate discovery

2) Lawyer from one side need not produce information on trial preparation, notes, legal work on behalf of her client

3) Justification:

a) Efficiency is one factor

b) Essence of an Adversary System: one will get the fairest result and closest approach to the truth if each party takes a stance & advocates its position as strongly as possible

c) can’t have an adversary system if you have to tell the other party everything
4) Facts themselves aren’t privileged, but the location where they are can be: in lawyer’s notes, etc.

5) Exception to this privilege: 

a) substantial need of materials + can’t get them any other way w/o undue hardship

b) court: a strict standard imposed

c) poverty is not a sufficient excuse

D. Limitation on Discovery: Preparation of Experts: Rule 26(b)(4)
1) Experts who have been disclosed as presenting information at trial may be deposed by opposing parties

a) must wait for disclosure of report under 26(a)(2)(B)
2) Experts not testifying are protected from discovery, unless they have provided a physical or mental examination of a party: Rule 35(b)
a) or unless there are exceptional circumstances which make it impractical to know their facts known or opinions held through any other means

3) Opposing party will pay for the examination of other party’s experts

a) exception, unless a “manifest injustice would result”

E. Amendments to Discovery Materials: Rule 26(e)
1) parties must amend disclosure information when: 

a) party learns that information disclosed is materially inaccurate or incomplete

b) changes in report of expert testimony or in deposition given by expert

c) must be amended before pre-trial disclosures are due

2) parties must amend responses to interrogatories, requests for production, or requests for admission when:

a) party learns that the information in the response is materially incomplete or incorrect and
b) the additional or corrective information has not otherwise been made known to the party during discovery or in writing 

F. Protective Orders: Rule 26(c)
1) Protective Order – protection from discovery of information

a) Order of Protection can be for reasons of convenience, expense, etc.

b) Protective order is a request for any type of discretionary relief from discovery

c) More a means of regulating discovery than “protection”

2) Designed to protect the following:

a) confidential information/ trade secrets / personal information / sensitive materials

b) Too much discovery / limit scope of dicovery

i. Restrict to just tangible information

ii. “all documents on a given subject matter” request could be limited by time: creation of document / limited by time of subject matter

c) Location & timing of depositions

i. litigation pending in one location; party lives in another State

ii. who pays for travel, etc.

3) Other Purposes

a) change manner of discovery

G. Sanctions and Discovery: Rule 26(g)
1) Rule 26(g): Attorney Certification

a) any piece of paper filed must be signed & certified as accurate

b) doesn’t apply to depositions

c) not terribly effective in practice to counter abuses

i. excessive discovery

ii. evasion of discovery

d) courts in discovery context have been reluctant to impose sanctions without a warning

i. “First Bite Rule” – every dog gets one bite

ii. lawyer can get often get away with an abuse of discovery once 

III. Discovery – Gaining Information

A. Depositions in General: Rule 30
1) oral questions posed by one lawyer to a party or witness

2) like trial evidence, but w/o a judge

3) objections can be made by opposing counsel

4) Limitation on Depositions (10) Rule 30(a)
B. Deposition Request to a Corporation: Rule 30(b)(6):

1) corporation can designate person best suited to answer

2) avoids “don’t know” series of answers or a circular chain of references

3) you designate subject matter; corporation designates respondent

C. Deposition and Procedure: Objections

1) Control objections in Depositions: Rule 30(d)(1)
a) must be concise; no speeches

b) can’t direct a witness not to answer a question unless it’s privileged 

c) in practice, most lawyers direct their clients not to answer if it’s irrelevant as well

2) Agree w/ other lawyer as to how to resolve objection

a) Still no answer, can stop deposition & petition for Motion to Compel under Rule 37(a)
3) If there’s an objection to a question, interrogatory, or a document request & nobody does anything, the objections are considered waived

4) Can wait for the end of discovery until making all your Rule 37(a) petitions

a) you may get the answers another way

b) other side will have discovery issues & problems with you

c) settle issues & combine them through both sides negotiating

d) don’t make motions for things which aren’t important

D. Depositions: Incidental Points

1) non-parties must be deposed, often needing a subpoena: Rule 30(b)(1) / Rule 45 (covers subpoenas)

2) a party to a lawsuit has put itself under the jurisdiction of the court

a) non-parties, not so

b) a subpoena puts the non-party under the authority of the court

3) No matter what discovery device, the Rules distinguish between:

a) total failure to answer, and

b) dispute over 1 question / document request, etc.

i. here, the burden is on the other side to get your answer

ii. if other side does nothing, your refusal stands

iii. party seeking a response over an objection must move the court for discovery 

4) Procedure for party witness depositions: Rule 30(g)
a) party: notice under Rule 30

5) Procedure for non-parties – need a subpoena Rule 30(b)(1) / Rule 45 (covers subpoenas)

a) party witnesses are already under the jurisdiction of the court; non-parties are not

b) a subpoena serves to place non-party witnesses under the jurisdiction of the court

6) Agreement to Change Depositions

a) attorneys will simply write each other letters for small matters, such as a change in timing

7) Written stipulation on depositions

a) vary deposition # / Discovery rules, etc.

b) signed by both parties

c) binding on both parties

d) breakdown of agreement = one party seeks a protective order to enforce

8) Incorporate changes into a Court Order

a) theoretically can be enforced by 

i. direct order of the court 

ii. contempt citation

E. Depositions and Sanctions: Rule 30(d)(2) and (3)
1) misbehavior, harassment, delay, embarrassment, oppression, or prevention of fair examination of a witness at a deposition

a) court may levy an “appropriate sanction,” including attorney’s costs and fees in making the motion court may terminate deposition, limit scope of discovery under Rule 26(c)
b) deposition can be suspended for such time as is needed to make the motion to terminate or limit deposition

F. Deposition upon Written Questions: Rule 33
1) very uncommon

2) not very effective

3) similar to an interrogatory, although the witness’ response is directly recorded

4) still count toward the 10 deposition limit

G. Interrogatories: Rule 33
1) useful for specific information; less useful for general, “why” information

1) written questions answered in writing

2) lawyer typically writes responses

a) idea: give as little information as possible & still answer the question 

b) very hard to frame good questions that will elicit the response for which you’re looking

2) can’t use them on a non-party

3) when a party gets too many interrogatories: 25 limit – Rule 33(a)
a) refuse to answer via a written objection 

b) party asking too many interrogatories can make a motion to ask more than 25

c) party being asked too many can respond to the 1st 25 and ignore the rest

d) some courts consider sub-points of questions to be separate questions

H. Physical and Mental Examinations: Rule 35
1) only discovery function which needs a court order to obtain

2) Requirements:

a) Physical / Mental Condition must be in controversy

i. Π / Δ puts their physical condition at issue

ii. This person waives their right to be free of such exams; waives doctor/patient privilege

b) Good Cause

i. good cause is connected to relevance

ii. exam must be relevant to the issue in case
I. Sanctions: Failure to Make Complete Discovery: Rule 37
1) Motion to Compel: Rule 37(a)
a) court overrides a stated objection to a discovery request evasion, incomplete disclosure, answer, or response

b) party making motion must make good faith effort to secure discovery without court action

c) party who loses motion must provide requested discovery and pay other party’s costs: Rule 37(a)(4)
i. court has discretion in $ sanctions

2) Failure to Disclose: Rule 37(c)
a) if you don’t disclose information during discovery, you can’t use it during trial

b) sanction of inadmissibility under Rule 37(c)(1) is ordinary
c) unless there’s something special about the case, the exclusion of evidence is mandatory
d) can hold back information if you’re using it to impeach a witness, but if you can’t use it for impeachment, you can’t get it in

3) Failure to Comply with an Order: Rule 37(b)
a) draconian remedies, highly discretionary in application

b) matters concerned in the order taken as given for the party seeking the order

c) refusal to allow party not complying with the order to use designated claims or defenses; prohibiting that party from admitting designated matters into evidence

d) striking out pleadings or portions of pleadings 

e) staying proceedings until order is complied with

f) dismissal of action 

g) rendering judgment by default for party seeking order

h) finding party in contempt of court 

4) Failure to Attend a Deposition / Answer Interrogatories: Rule 37(d)
a) Party objecting to a deposition must put in a motion for a protective order (Rule 26(c)) first, not just fail to appear

b) court may make “such orders in regard to the failure as are just”

c) court make take any of the steps outlined in Rule 37(b)
i. minus contempt of court 

d) party seeking sanctions must have made good faith attempts to get opposing party to comply before seeking intervention of the court

5) Timing of Rule 37 Motions:

a) no time limit, but parties usually wait 

b) Can wait for the end of discovery until making all your Rule 37(a) petitions

i. you may get the answers another way

ii. other side will have discovery issues & problems with you; settle issues & combine them through negotiation

iii. don’t make motions for things which aren’t important

c) the further along the trial is, the more reluctant the court is to grant motions to compel

6) General: current move to beef up sanction provisions

J. Pre-Trial Conference and Orders: Rule 16
1) Purpose of Pre-Trial Conference: Rule 16(a)

a) improve efficiency 

b) improve quality

c) encourage settlement

2) Methods to improve and control Trial: Rule 16(a)
a) firming up and amending pleading

b) firming up witness lists

c) scheduling 

d) looking into summary judgment 

e) present information relating to JAMOL early, etc.
3) Amending Pre-Trial Orders: Rule 16(e)
a) orders flowing from the conference: elimination of issues, increasing of efficiency

b) “shall be modified only to prevent a manifest injustice”

c) much more difficult standard than with amendments to the pleadings under Rule 15(a)
4) Sanctions with Pre-Trial Conferences: Rule 16(f)
a) lack of appearance

b) lack of preparation

c) lack of good faith

Ending a Case

I. Ending a Case Early: Summary Judgment: Rule 56
A. Overview: “No Genuine Issue of Material Fact”: Rule 56(c)
1) Justification: need some device to get rid of frivolous lawsuits

a) pleading motions served this purpose in Common Law

b) no pleading motions available now (Rule 8)

c) need a Federal Rules device: summary judgment

2) Timing

a) in general, idea is that they’ll come after discovery

3) Summary judgment is decided without live witnesses

a) decided on papers

i. discovery documents produced

ii. responses to interrogatories

iii. depositions, deposition responses

b) decided upon Affidavits: Rule 56(e)
i. attempt to focus what the issues are

ii. show that summary judgment is called for (through canvassing the facts)

4) Judicial Control Over Trial

a) jury wont be permitted to irrationally decide a case

b) jury must decide only on matters of fact and law

c) Test to remove from jury control:

i. Rule 56(c): no genuine of material fact

ii. Rule 50: Motion for Judgment as a Matter of Law: no legally sufficient evidence for a jury to find for a party

B. Summary Judgment: Rule 56
1) Ending Trail / Removing it from the Jury through Judge’s verdict alone

2) Two Concepts, Often mixed together as “burden of proof” – 

a) Burden of Persuasion

b) Burden of Production

3) party must persuade judge that there is a genuine issue of material fact & produce evidence in support of this to survive a summary judgment  motion

4) party must persuade jury that it’s version of the facts is closer to the truth

5) Burden of Persuasion

a) tells you which side in a case has the burden of persuading the jury of its version of the facts

i. typically, it’s the Π

b) if evidence is perfectly in balance (equipoise) & the jury can’t decide, the party with the burden of persuasion loses

i. doesn’t often happen

6) Test for meeting Burden of Persuasion:

a) civil cases: more probable than not, or supported by a fair preponderance of the evidence 

b) civil cases with serious wrongdoing: clear and convincing
c) criminal cases: beyond a reasonable doubt
d) Rough percentage terms:

i. more probable than not: 51%

ii. clear and convincing: 70 – 75%

iii. beyond a reasonable doubt: 95 – 98%

e) same evidence, even same interpretation of the evidence

a) Burden of Production

b) party who has the burden of production (usually Π) must show a certain level of evidence

i. ensures that a rational jury could decide & find for the party

c) Negative sense: if a party with the burden of production does not produce enough evidence to convince a rational juror, the court has various devices to make sure she loses (Rule 56; Rule 50)

d) may have cases where Π produces so much evidence that Π overwhelms the trier of fact with evidence

i. a reasonable juror could not help but find for the Π, even though he has the burden of production

ii. rare circumstance, summary judgement for Π, or JAMOL for Π if in trial

e) in the above case, burden of production shifts to Δ; Δ must produce enough evidence to get back into the jury zone

f) summary judgement cases = motion for summary judgement vs. the party with the burden of production

i. how much is enough depends on the case

7) Common Reasons for Failure to Satisfy Burden of Production

a) no rational way to decide (Reid v. San Pedro)

b) no one knows what happened (Lavender v. Kerns RR ?)

c) physical impossibility (tire-track case, where the physical evidence contradicts witness testimony)

d) incredible story

e) overwhelming contrary evidence / interested witnesses (Chamberlain)

f) note: evaluation of undisputed facts is a question for the jury

8) Summary Judgment as a Prediction of Trial: Celotex
a) Supreme Court aligns the test for motion for summary judgement with the test for JAMOL

b) basis is different

i. summary judgement: affidavits & written records

ii. JAMOL: evidence at trial

c) Big Deal, because Aedicks was usually interpreted as being hostile to motions for summary judgement

i. regardless of burden of production at trial; movant for summary judgement has burden of production in summary judgment 

ii. must show that there’s an absence of evidence and no genuine material issue in dispute

iii. theoretically, impossible to lose summary judgment motion under Celotex, and get a directed verdict

iv. assuming evidence in affidavits, etc., and evidence at trial will be the same

9) Partial Summary Judgment: Rule 56(d)
a) parts of case about which no genuine matter of material fact exists are dismissed 

b) parts which have a genuine matter of material fact continue to be adjudicated

10) Judges don’t like summary judgement motions

a) strong idea that person should have a right to go to trial

i. things are “different” in trial

b) motions are expensive

c) success rate isn’t high

d) success rate on appeal isn’t high

e) risk: in deciding a summary judgement motion, judge will construe law unfavorably in rest of trial

i. rule of law of the case
II. Ending a Case Without the Jury: Judgment as a Matter of Law

A. Judgment as a matter of Law (JAMOL): Rule 50
1) Ending a Trial / Taking it from the Jury through Judge’s verdict alone

2) Idea: jury can’t rationally make a decision based upon the evidence 

a) party has not met its burden of production

b) want jury to only decide rationally on the facts

3) Rule 50(a): not enough evidence for a reasonable jury to find for a party

a) case must be taken away from jury and decided by judge for he opposing party

B. “Directed Verdict”

1) Rule 50(a) motion before case gets to jury; jury never gets it

a) Judge decides case on his own, for moving party

b) or, Judge can wait to see what the jury decides

C. “Judgment Notwithstanding the Verdict (JNOV)”

1) Rule 50(b): motion for JAMOL after jury verdict: 

a) jury returns a verdict 

b) trial judge overturns jury’s verdict

c) benefits: 

i. if the jury agrees with what the judge would’ve done: no problem

ii. if the Appeals Court reverses the JAMOL / JNOV, the jury’s verdict stands: no need for a new trial

d) movant for JAMOL / JNOV must have made a JAMOL motion before case got to jury (motion for directed verdict)

i. new JAMOL motion = renewal of first one

ii. must be filed within 10 days after verdict

2) Options for Judge under Rule 50(b):

a) if a verdict was returned:

i. allow verdict to stand

ii. order a new trial

iii. grant JAMOL

b) if no verdict was returned:

i. order new trial 

ii. grant JAMOL

D. Rule 50(c): New Trials

1) movant for JAMOL can also move for a new trial if JAMOL isn’t granted

2) Judge can conditionally grant or deny motion for new trial:

a) Conditions:

i. Does party win  JAMOL motion?

ii. Will the JAMOL be reversed on appeal?

3) if Judge conditionally grants a new trial if JAMOL is reversed, appeals court can deny new trial

4) if Judge denies application for a new trial if JAMOL is reversed, appeals court may grant it

5) grounds for a having a new trial:

a) error of law

b) jury misconduct

c) judgment against the weight of evidence

E. Matrix of JAMOL / JNOV possibilities:

Possibilities 
JNOV
New Trial
Appeal? 

#1
Denied
Granted
No

#2
Denied 
Denied
Yes

#3
Granted 
Denied
Yes

#4
Granted
Granted
Yes

a) #1: only after 2nd trial could you appeal motion to grant a new trial; this counts as an interlocutory order, not a final order

b) some cases in which the Π has to win twice

c) How many times does Π have to win?

i. no clear answer

ii. generally, winning 2nd time will be enough

d) strong tendency not to have 2nd trial 

i. aversion to lawsuits

ii. desire for finality

e) usually, case will go to same judge for new trial

1) #2 is most common situation

a) normally, these motions are not granted at all

b) If appeals court reverses grant of JNOV, what about Π’s motion for a new trial?

c) Some Judges: new trial motion should be granted by the trial court only

i. trial court has best sense for what’s gone on in trial

ii. appeals record too “cold”; not a real picture

d) Rule 50(d): 

i. one can assert a motion for a new trial in the Appellate Court, 

ii. some say it’s not the same thing

e) several US Supreme Court cases have dealt with this issue

i. must raise motion for a new trial in 1st instance in the Appellate Court

ii. however, if there are elements which could only be addressed by the trial court, then remand it to the trial judge

iii. trial court may have denied the motion for a new trial the first time on different grounds

2) #3 After JNOV is granted, Π has 10 days to file a motion for a new trial

a) if reversed, Δ can then argue that the denial of the new trial was a mistake

b) Rule 50(c)(1) addresses this (see Lind)

c) Grant of JNOV + Grant of new trial – grant of new trial is conditional upon the Appeals Court reversing the grant of JNOV

3) Dilemma for Trial Judge

a) easy judgment if only 1 issue in the case and the verdict is against the weight of the evidence on that issue

b) What if there are multiple issues?

i. Expert testimony issues

ii. Improper attorney conduct

iii. Errors in admission / exclusion of evidence

c) Forces Judge to hypothesize on what issue he’ll be reversed and what he would do then

d) an impossible calculation if the issues are not clear cut

4) Problem for Δ in scenario #3: Grant of JNOV and Denial of new trial 

a) if appeals court reverses JNOV, Δ must offer 2 contradictory arguments:

b) case was so well-argued that the JNOV ought to be given

c) if he loses JNOV; it was a bad trial and there ought to be another one

d) effective position: “The case was good only if I win.”

III. Overview of Special Endings

A. Motion to Dismiss under Rule 12(b)(6) vs. Summary Judgement, JAMOL
1) Rule 12(b)(6): 

a) judgment is based upon the pleadings 

b) facts are assumed to be true (for Π)

c) Issue: “Is there a legal claim under which relief can be granted?”

2) Summary judgement: Rule 56
a) judgment based upon discovery documents, affidavits, etc.

b) facts are construed favorably for the non-moving party

c) Issue: “Is there a genuine question of material fact?”

i. Do these get you into the jury zone?

ii. Can be decided on all issues of case, or just some

iii. Some issues may get into jury zone, others not

d) summary judgment is a predictor of trial and what the evidence will look like

3) JAMOL: Rule 50
a) Judgment based on evidence actually produced at trial

b) resolve all doubts, reasonable inferences, etc. in favor of on-moving party

c) Issue: “Could a rational jury reasonably find for the non-moving party?”

B. Timing: when to bring the various motions 

1) 12(b)(6) motion: before answer in pleading, or as party of answer

2) Motion for Summary Judgment: after discovery

a) Rule 56(e) preserves idea of notice pleading; leaves room for discovery

3) Motion for JAMOL: at conclusion of trial:

a) Directed Verdict: before case is presented to jury

b) JNOV: renewed JAMOL motion after jury returns an unfavorable verdict

