Jurisdiction & venue 

[aim is to bring suit where other party doesn't want to be]

28 USC §1331: district cts. have original j'diction for all civil actions involving fed'l law

28 USC §1332: district cts. have j'diction if (1) amt. in controversy at least $75k AND (2) litigants domiciliaries of diff. states or territories, or one a foreign nat'l; corp'ns citizens of states in which incorporated, have principle place o' b'ness (some exceptions for insurers)

[S.Ct. has interpreted: only applies when all Ps fr. diff. state than all Ds]

28 USC §1367: supplemental jurisdiciton over [state] claims arising as part of same controversy

- restricted if case based on §1332 and R. 14, 19, 20 or 24 invoked (easier for D to get)

- district courts can decline to exercise

28 USC §1391: suit heard chez D

Remember:  ct. can make common law to cover gaps in FRCP

Pleadings TC  "Pleadings" \l 1 
Function - simplify process (R. 8 - short, plain; simple, concise & direct)

 weeding (R. 11 - atty certifies legit or risks sanctions; R. 9 - special matters; R. 12 (b)(6))

Conley v. Gibson - not a game of skill but a step facilitating proper decision on the merits

Burden - which party must plead a matter governed by

- policy (for disfavored claims, P may have heavier pleading burden)

- probabilities (the party most likely to be right ¿has to plead?)

- access to proof (party more likely to know relevant facts must plead)

1. Plaintiff

a. commencement

R. 8 (a): short plain statement [should include facts related to all the elements of the underlying legal theory; if it's too simple, there will be no disclosures made under R 26 (a)(1)(A)]

- jurisidiction
- claim showing entitled to relief (Rannels, Duncan)

- demand for relief [law, equity, or both]

R. 8 (e): averments simple & direct; no technical forms required; no need to be consistent; alternate claims do not cancel ea. other out; can bring legal & equitable together

[Should put in everything remotely possible else risk res judicata. against claims P had duty to plead.]

R. 10: formatting & numbered paragraphs

R. 11 (a) (b): signed by atty warrants

- reasonable investigation (Business Guides)

- claim genuine (Houchens)

- brought for valid purpose (Gerbode)

R. 3, 4: complaint filed with court; served on D w/in 120 days of filing

b. special matters

R. 9(b): circumstances alleged to be fraud or mistake must be set out with particularity

(f): averments of time & place are material & shall be considered in determining sufficiency of pleading

(DiLeo - w/o evidence to prove case against accts., can't plead it)

R. 23.1: plaintiff must demonstrate right to bring derivative action & state w/ particularity efforts made to resolve dispute w/o resorting to ct.  

Civil Rights: P has no burden to plead qualified immunity (Leatherman) but if used as an affirmative defense, P must reply (Schultea, Crawford L)

effect of special pleading rules is to deter or dismiss marginal claims (Would burden of discovery be too much for such Ps?  Should D be put to costs of discovery for fishing P?)
2. Defendant

a. pre-answer motions TC  "pre-answer motions" \l 1  - ONLY ONE ALLOWED; change deadlines for answer (R. 12 (a)(4)) & put answer in different light; test validity of claims - can lead to early dismissal
R. 11 (c): sanctions for violation R. 11 (b) [can be made later; applies only to pleading violations]

- must give 21 days notice but must answer in 20 days, so file motion for extension of answer w/ unfiled motion for sanctions

- must be brought separate fr. all other motions
- [should be reserved for "patently unmeritorious or frivolous" claims (Bridges - procedural error in not first filing w/ EEOC insufficient grounds for  sanctions)]

R. 12 (f): motion to strike
R. 12 (b)(1)-(5): jurisdiction, venue, process 

[if there is a pre-answer motion, (2)-(5) must be in or be lost; (1) can come up any time]

(b)(6): failure to state a claim on which relief can be granted, treated as R. 56 (Duncan)

(b)(7): failure to join an indispensible party under R. 19

[(b)(6) & (7) can go in any pleading, R. 12 (c) motion, or come up at trial -- R. 12 (h)(2)]

R. 12 (d): any 12 (b) motion shall be determined before trial unless ct. sez it should wait 'til trial

R. 12 (e): motion for a more definite statement (can go in answer; no longer used very often)

R. 12 (g): Motions can be combined; any motion made under this rule must include all defenses or objections then available except (b)(6) & (7)
R. 7 (b): Motions must be in writing, state grounds with particularity, and state relief sought

b. answer

R. 12 (a): w/in 20 days unless pre-answer motion or waived service of process

R. 8 (b) & (d): speak to every averment; failure to deny = admission (Zielinski)

Negative pregnant: denial seems to apply to immaterial part of pleading; court construes as admission of material part 

R. 11 (a) & (b): signed warranting true answers

Failure to answer -> default judgment

c. affirmative defenses
R. 8 (c): shall be set forth any defense or avoidance in pleading to preceding pleading (Layman)
estoppel & res judicata among the enumerated affirmative defenses
Qualified immunity: for public official (test: violated clear right known to one in his position)

- no discovery until immunity resolved

- increased tolerance of request for more definite statement (Crawford L)

- R. 12(c)/R. 56 motion standard

c. counterclaims
R. 13 (a): compulsory - all claims arising fr. same transaction or occurrence
- does not require third parties over whom ct. cannot get j'diction

- need not state claim if (1) already subject of another pending action or (2) opposing party brought suit by attachment

Plant v. Blazer: logical relation betw. claim & counterclaim (same operative facts)

Bring it or risk res judicata [in practice, if not sure whether or not claim compulsory, measure harm of losing the claim against harm of bringing it up]
§1367 supplemental jurisdiction can cover [state] claims brought as counterclaims

R. 13 (b): permissive (as many as available arising fr. different transaction or occurrence)

R. 13 (e): claim acquired or maturing after pleading filed may w/ ct's permission be presented as counterclaim in supplemental pleading

(f) counterclaim omitted due to excusable neglect can w/ ct's leave go in amended pleading

3. Joinder TC  "Joinder" \l 1 
a. claims
R. 18: claims, counterclaims, cross-claims, & 3d-party claims arising in both equity and law may be joined as independent or alternate claims (see R. 42 (b) - court's power to sever)

[Join or risk res judicata]

(b): if decision in one claim rests on other being decided first, still ok to join; ct. shall grant relief in accordance w/ parties' relative substantive rights [can assert an equitable claim w/out first proving the legal]

Joining claims consolidates discovery but can make service of papers more complicated
b. parties

R. 14: "Vouching in" - derivative liability (Watergate)

(a) D can serve summons & complaint on 3d party who is or may be liable for all or part of P's claim.  Can vouch in any time; needs leave of court to do so later than 10 days after service of original answer.  

- P & 3d-party D can assert any claims they have against ea. other arising out of same transaction or occurrence. 

- a 3d-party D can further vouch in

§1367: supp. j'diction if D asks for it but P's claims against 3d party barred

(b) P, in response to a counterclaim, can vouch in whomever might be liable for all or part of the counterclaim

R. 19: Indispensible parties TC  "Indispensible parties" \l 1 
(a): person needed for just adjudication & whose joinder would not rob ct. of subject matter j'diction shall be joined if feasible.  (Can be joined as D or inovluntary P; will not be joined if objects to venue & joinder would render venue improper.)

3 considerations: 

- Can relief be accorded those already in w/o this party?  

- Will this party's interests be damaged if not joined?

- Might any of the parties already in be @ risk of multiple or inconsistent obligations if party not joined?
Important ≠ necessary (Temple v. Synthes; Helzberg v. Valley West)

Parties injured in common accident or joint tortfeasors not indispensible
(b): if can't join indispensible party, court can consider dismissal if seems 

- judgment rendered might be prejudicial to that person or the parties 

- prejudice can't be reduced or avoided 

- relief will be adequate w/o that person 

- P will have remedy if action is dismissed 
Shields v. Barrow - P told to join all Ds but 4 fr. LA, 2 fr. MS; for want of j'diction the action was tossed

Most often invoked: contractual relation or shared property; rights of parties not represented (D's $ limited)

Dismissal for failure to join will be w/o prejudice unless otherwise specified (R. 41(b))

R. 20(a): Ps permitted to jointly assert claims arise fr. same transaction, occurence or series thereof; can claim jointly, severally, in the alternativeif any question of law or fact common to them all will arise in the action

- Ds may be joined if there is asserted against them jointly, severally, in the alternative claims arising fr. the same transaction, occurrence or series thereof.

- Judgment may be given according to ea. plaintiff's rights to relief, ea. D's liability

(b) ct. may order separate trials if some Ps & Ds have no claims against ea. other [R. 42(b)]

R. 24: intervention (erodes party autonomy)

(a) of right: disposition of the action may impair or impede applicant's ability to protect interest

- timely (motion served à la R. 5)

- related [legal or economic, not just social] interest strongly at risk
- inadequate repr'n by parties already joined

(Kerr-McGee; Imelda Marcos; Birmingham firefighters)

Applicant must show repr'n MAY BE inadequate

Most often invoked: contractual relation or shared property
Parties injured in common accident or joint tortfeasors do not have right to intervene
(b) permissive: claim or defense has question of law or fact in common with main action

¿Must parties intervene or lose rights? 

yes - Dutcher case S. Ct. 1968 in which guy loaned his car & his insurance haddapay for the accident that followed (did not want to call Dutcher an indispensible party & toss P verdict for failure to join him)

no - Birmingham firefighters S. Ct. 1989; no claim or issue preclusion for non-parties

R. 22: interpleader - Ds may be joined and required to bring all their claims at once if not to do so would subject P to mulitple liability (beneficiary "my wife"; Imelda Marcos)

§§ 1335 (some claimants can be fr. same district), 1397 (venue chez any claimant), 2361 (multi-district process)

Diff. betw. R. 22 interpleader & statutory: 

R. 22 used when diversity betw. stakeholder & all claimants 

Statutory used when diversity betw. 2 claimants

Typically used offensively (Imelda Marcos case - Cohen)

4. Amendment & supplement TC  "Amendment & supplement" \l 1 
R. 15 (a): pleadings can be amended once before responsive pleading (if required) served or (if no response required) w/in 20 days of service.  After that, with ct's leave which shall be freely granted if based on same conduct, transaction, occurence as set forth in original.  [Contrast amendment of pretrial orders under R. 16 (e) - only to prevent "manifest injustice."] 

R. 13(f) - counterclaim omitted fr. pleading thru excusable neglect may go in amended pleadings

Responding party shall have at least 10 days to respond to amended pleading.

3 questions to  ask in considering leave to amend:

- Does movant have a good excuse for waiting this long to amend?

- Will amendment be unfairly prejudicial to nonmovant?

- Is it too late in the process to allow this?  (leave to amend less likely to be granted later in process)

(Beeck - last minute & prejudicial but ct. said ok; Moore - last minute -> narrow construction "transaction" -> denied; Bonerb - good excuse (changed attys) & timely -> broad construction -> granted)

R. 15 (b) an issue raised at trial that wasn't in pleadings (variance) shall be tried as if it were in the pleadings unless somebody objects & ct. does not then grant leave to amend (w/ continuance to other party to meet thenew evidence).

(c) amendment relates back to date of original pleading when (1) permitted by law governing applicable statolim OR (2) assertion in amendment arose outta same occurence set forth in original OR (3) name or actual defendant changed AND arose outta same occurence as originally set forth

(d) upon motion & reasonable notice, ct. can permit supplemental pleadings laying out stuff that's happened since the pleading being supp'd.  Permission can be granted even if original pleading imperfect; ct. can allow adverse party to plead to supp'd pleading.

R. 13(e) claims arising or maturing after pleading may, w/ ct's leave, be presented as counterclaim in supplemental pleading

5.  Sanctions under R. 11 TC  "Sanctions under R. 11" \l 1  Apply only  to pleading violations

R. 11(c) if ct. determines an atty or self-rep'd party has submitted a pleading, motion, or other paper for an improper purpose or containing unwarranted claims or defenses, it may impose sanctions on attys, firms, or parties.

(1)(A) motion for sanctions shall be made separately fr. all other motions & describe the specific violation.  Shall not be filed w/ ct. for 21 days after being served on accused [to ask for sanctions before answer requires gymnastix - see pre-answer motions above]  Firm, partners, assocs, & emp'ees shall be held jointly responsible (absent extraordinary circumstances).

(1)(B) ct. may initiative sanctions @ its own discretion

(2) sanctions shall be limited to effect deterrence.  $$ sanctions cannot be awarded @ ct's initiative (w'out show of cause made before voluntary dismissal/settlement) or against a rep'd party.  If awarded, they may incl. payment to ct. & payment to party making motion.

[Contrast sanctions for failure to comply w/ discovery orders under R 37(b) below]

Discovery TC  "Discovery" \l 1 
Broad discovery is a corollary of notice pleading
Most rule-bound, longest lasting, & most expensive portion of the process

R. 26: only fed'l rule that can be modified by local rules or the parties: it usually is modified.  

R. 29: Unless ct. sez otherwise, parties can modify discovery procedures (w/in limits)

Parties run it themselves (ct. only gets involved when there's a problem)
Function -- promote settlement [e'body gets smth in settlement]

minimize "Witness for the Prosecution"-like drama in the ctrm

upside: swift resolution downside: wealthier party can bury opponent

1. Scope: aim is for maximum openness w/o undermining adversarial system; to be limited on case-by-case basis through protective orders

a. generally: R. 26 (b)(1): Unless otherwise limited [(b)(2)], only restrictions are

- privilege TC  "privilege" \l 1  (blox info. fr. a particular source, not the info. itself)  Contrast confidential (incl. trade secrets) which can be discovered unless covered by protective order.  

R. 26 (b)(5): claim of privilege shall be made as specifically as possible w/o revealing privileged info.

privilege covers only direct communication betw. holder of privilege & client/patient

can be waived explicitly or implicitly by action inconsistent w/ privilege/abuse

- relevance (governed by law of evidence & common sense)

Info. sought need not be admissible @ trial if appears reasonably calculated to lead to discovery of admissible evidence. (Blank - female attys. sought evidence of discrimination through interrogatory questions not specific to their case; D challenged relevance; Judge Motley said reasonably calculated to lead to admissible evidence - weak standard of relevance)

[- privacy] not explicitly protected in FRCP but a consideration in motions to compel/ protective orders.  Incumbent on parties to protect privacy of 3d parties as they have no way of protecting themselves (Seattle Times - 3d parties' privacy rights motivated protective order; lovely reasoning: thru legislative grace the private info. was got so recipient does not have unrestrained rights of use)

Reasons to limit [(b)(2)] include burying w/ unnecessary requests; piggybacking off opponent's research; burden > bennie of request.  Ct. can act on its own to impose limits or wait for R. 26 (c) motion.

b. trial preparation TC  "trial preparation" \l 1 : R. 26 (b)(3): Materials specifically prepared for trial (work product) only discoverable upon showing substantial need & impossibility or undue hardship in getting the information another way.  In allowing discovery of trial prep. materials, ct. will protect against disclosure of impressions, opinions, legal theories (Hickman  S. Ct. 1947).  Cts. generally tough on construing "need."

Anyone can get a copy of his own statement (either written & "signed" or transcribed) w/o special showing of need.

2. Disclosures TC  "Disclosures" \l 1   

R. 26 (g) atty (or self-rep'd party) must sign all disclosures, discovery requests, responses certifying reasonable inquiry, truthfulness, not abusing process.  See "Motions & sanctions" below.

2. Disclosures (cont'd)

a. initial: R. 26 (a)(1) To be made w/in 10 days of initial meet-'n'-confer (@ least 4 days before R. 16 (b) scheduling conf. & @ least 90 days before trial) w/out waiting to be asked & based on info. then reasonably available must disclose 

(A) names & contact info. of everyone likely to have discoverable info. relevant to disputed facts alleged w/ particularity in the pleadings [no clear standard for "alleged w/ particularity" but people generally don't argue over it]

(B) copy or description by category & location of all documents & suchlike tangible things held by party relevant to disputed facts alleged w/ particularity

(C)(D) damage estimates & relevant insurance agreements

Not excused for incomplete investigation or failure of other side to disclose
b. experts TC  "experts" \l 1 : Retained by atty (not client) OR an emp'ee of defendant company who regularly serves as litigation expert

- distinct fr. occurence witness who is not protected fr. discovery bekuz expert made a deliberate investigation of the matter in dispute

R. 26 (a)(2) @ least 90 days before trial must disclose those that may be used @ trial & furnish report  of experts' opinions & their bases, exhibits, credentials (incl. cases @ which testified in the last 4 yrs.), & fee.

R. 26 (b)(4) Can depose expert who may be used @ trial after getting report.

If won't be used but retained by opponent, can depose or serve interrogatories ONLY if

- did a physical or mental exam in anticipation of litigation or 

(Thompson v. Haskell - shrink de facto occurence witness bekuz she examined P shortly after event in dispute)

- under exceptional circumstances w/ showing that discovery available no other way. 

(only one expert in the field, e.g.)

Gotta pay for discovery fr. experts

Can't hire an expert fired by the other side in the same matter.

Participant expert, not retained as expert, is an occurrence witness

c. pretrial: R. 26 (a)(3) @ least 30 days before trial must disclose witnesses that probably will be called; those that might be called; testimony to be presented by depo/transcript; documents & exhibits that probably will be used & those that might be used (unless to be used solely for impeachment [typically surveillance films]) 

R. 26 (e) Party has duty to amend or supplement as learn material facts that would be automatically disclosed or that have be requested.  (Klonoski - no excuse for springing the letters on the dr. @ trial)

d. objections to proposed depos. & exhibits to be used @ trial must be made w/in 14 days or waived
3. Timeline
R. 26 (d) no discovery can be sought before initial meet 'n' confer [usually about 90 days fr. filing].

R. 26 (f): meet 'n' confer must happen as soon as practicable; w/ in 10 days parties must submit to ct. a discovery plan & [(a)(1)] make initial disclosures 

R. 16 (b): @ least 14 days after meet 'n' confer but no more than 120 days after D served, ct. shall (w/ or w/out scheduling conf.) issue scheduling order setting time limits on joinder, amendment, filing motions, completing discovery.   

4. Discovery tools - not all of them covered in the rules (public records, eg); discovery tools can be used in any order; either party can start, finish

3 basic discovery techniques

- ask questions (R. 30, 31, 32, 33)

- examine documents & physical evidence (R. 34, 35)

- request admission (R. 36)

a. interrogatories TC  "interrogatories" \l 1 : cheap, but limited - only to parties; only 25 questions; no X-exam. or rephrasing  [Not good for "why" questions; attys tend to answer narrowly.]

R. 33: 25 questions incl. discrete subparts; must be answered w/ in 30 days in writing, under oath, signed.  Objections must be stated w/ specificity & signed by atty.  Can ask for opinions & contentions but ct. may order such questions need not be answered until discovery otherwise complete or some other later time.  Can attach a business record as an answer or specifically describe where the answer is to be found in searchable records.

b. depositions TC  "depositions" \l 1 : Xpensive, but can depose nonparties.  Limit 10 people once ea. unless more approved. 

R. 28: depo to be taken before officer of the ct.

R. 30: Upon oral exam 

- Can't take before initial meet 'n' confer w/o permission of parties or ct. which shall be granted if person to be deposed expected to leave the U.S.

- Must give reasonable written notice of whom is to be deposed, time, place & method of recording to deponent & every party.  

[less important ones generally taken first; depos can last more than one day]

- Non-party deponent must be subpoenaed under R. 45.  Can also subpoena documents to be produced @ depo.  

- Xamination & X-xamination shall proceed as at trial.  (Parties can send written questions in lieu of attending.)

- Objections shall be concise & nonargumentative.  

- Party may instruct a deponent not to answer ONLY to preserve a privilege, enforce a ct.-ordered limitation, or in conjunction w/ motion to stop the depo.  [If deponent refuses to answer, asker must move to compel or lose right to ask; usually, motion to compel under R. 37(a) held 'til the end]

- Time can be limited by ct. or ct. can allow additional time to complete fair examination

- @ any time a party OR deponent can move to suspend or stop the depo (see motions & sanctions below)

- Witness shall review & sign transcript w/in 30 days of its availability; can change answers but must state reasons for doing so. 

No-show or flaked-on-subpoena host hit w/ costs
R. 31: On written questions counts toward the limit of 10.  

- Questions served to every party; w/in 14 days, party can serve X-questions; w/in 7 days, party can serve redirect; w/in 7 days, recross.  

- Officer reads the questions to deponent, records answers, files depo.  

- Host notifies all parties when depo filed.

R. 32: depo can be used @ trial or hearing against any party who attended, sent somebody, or had notice.  If depo taken sans leave of ct., it shall not be used against party who shows he was unable to attend or received too short notice and promptly filed for protective order.

- Any party can use any depo to impeach deponent as witness.  

- Any party can use witness' depo for any purpose if witness dead, incarcerated, incapacitated, unresponsive to subpoena, more than 100 miles away or out of the country (unless witness was sent away by party offering depo).

- An adverse party can use a corporate deponent's depo for any purpose.

- Depos can be used in subsequent actions betw. same parties over same subj. 

- Objections to errors in depos waived if motion to suppress not made w/ reasonable promptness upon discovery of irregularity.

c. examinations  TC  "examinations " \l 1 of things & parties [unclear requests gen'ly construed in favor of asked party]
R. 34: Parties can request fr. ea. other relevant documents (incl. phonorecords, photos) or permission to inspect/sample/test documents, lands, or tangible things

- Request shall describe items sought w/ reasonable particularity.

- Response required w/in 30 days.

- Documents must be produced as they are usually kept, or organized & labelled in accordance w/ the request.  [no dump truck]

- Non-parties' docs et al can be subpoenaed R. 45

R. 35(a): when mental or physical condition of a party or person in custody of party is in controversy, upon motion for good cause the ct. can order [only kind of discovery requiring ct. order] that party/person to undergo an exam by any suitably licensed examiner.

- [Schlagenhauf: Party requesting exam does not have to be adverse to party against whom request made but here co-D failed to give good reasons for all the tests requested so none of them allowed.]

- All parties & examinee to be notified of time, place, manner, conditions, examiner & scope of exam.

(b) If requested, party of the examinee can get copy of examiner's report; if such request made, party that called for exam can request any other exams of the same condition

- By getting report or deposing examiner, examinee's party waives privilege regarding any subsequent & future examiner of the same condition in that action or any other arising fr. same controversy. 
- Party can move for ct. order requiring delivery of a report & if it is not made the examiner's testimony can be excluded fr. trial. 

- Applies to exams made by ag'ment of parties unless ag'ment expressly states otherwise.

¿Does P bringing suit for injury waive right to inviolability of his person?  [Sibbach case 1941 challenged validity of R. 35 in calling for exam of P on grounds that rulemaking powers should not extend to basic human rights; S. Ct. unwilling to invalidate rule.]

[Exams of persons other than P suing for personal injuries gonna be hard to get - Schlagenhauf - it's ok to examine D but must have factual basis for exam; Professor Pigge & Liz Learned - alleging sex discrim. ≠ grounds for psychological exam bekuz P did not put her state o' mind in controversy.]

d. request for admission TC  "request for admission" \l 1 : sort of a pleadings clean-up rule

R. 36: any party can request fr. any other party an admission for the purposes of the pending action only of the truth of statements, opinions, application of law or genuineness of documents set forth distinctly in the request.

- Admitted unless answered w/in 30 days.  A denial shall fairly meet the substance.

- Upon motion, ct. can overrule an objection & order an answer; find an answer noncompliant therefore an admission; require resolution of the admission dispute @ a later time but before trial.

- Once admitted, not easy to withdraw or amend (follows rule for amending pretrial orders).

R. 37 (c)(2): failure to admit matter later proven true can lead to order to pay costs of making the proof, but ct. can find the request for admission was trivial or that failure to admit excusable.

5. Motions & sanctions TC  "Motions & sanctions" \l 1 
Any objection during discovery must go in a motion to have any effect
Non-dispostive motions can be heard by a magistrate, subj. to limited review by district ct.

a. protective order R. 26 (c) - can regulate any aspect of discovery; applies only to info. got by discovery; doesn't prevent party fr. getting the same info. by other means.  (Seattle Times v. Rinehart - ST got motion to compel & R got order preventing publ'n of info gained thru discovery)

Typically sought to protect privacy, to limit the amt or breadth of request, in response to location & timing of depos (R. 26(c)(2))

Parties can include a contract protecting discovery materials in their settlement & consent decree.

In some j'dictions, interrogatories & depos must be filed w/ ct. & become public records unless protected by ct. order

Ct. has enormous discretion in granting 

b. to compel R. 37(a): must first notify parties & all persons affected
- Motion against party made in ct. where action pending; against non-party chez lui.

- After attempting to get withheld disclosure or discovery, can request ct's intervention

- If deponent won't answer, proponent of question can complete or adjourn depo before moving to compel

- Evasive or incomplete disclosure, answer or response = failure to disclose, answer . . .

[If a party or deponent uncooperative or stonewalling & adverse party does not move to compel, cannot complain later.  No time limit on motion; typically held 'til end of discovery.]

- If motion to compel granted, parties can be sanctioned (see below)

c. sanctions for noncooperation [no "one-bite" exceptions as for pleadings violations]

R. 16(f) failure to comply w/ pretrial or scheduling order or to come & participate in good faith in pretrial conference: party or its atty shall pay costs unless noncompliance justified.  Ct. may also apply any of the sanctions in R. 37 (b): designated facts taken as established; sanctioned party cannot intro. certain matters into evidence; action dismissed or default judgment against sanction party . . . 

R. 26(g) discovery requests & responses not signed by atty. (or self-represented party) shall be ignored until signed & stricken if error not promptly corrected

If signator is found to have been less than honest in certifying a document, ct. upon motion or its own initiative shall impose on signator, party, or both an appropriate sanction incl. costs.

R. 30(d)(2) impediment or delay to depo by deponent or party: ct. may impose an appropritate sanction incl. costs

R. 30(d)(3) bad faith conduct @ depo: party or deponent can suspend depo to move that it be stopped or limited.  If stopped, can be resumed only upon ct. order 

(Phillips - interviewing atty. should have made  a 30 (d)(2) or (3) motion when other atty kept interrupting; instead moved for R. 37 sanctions)

c. sanctions (cont'd)

R. 37(a)(4) motion to compel granted or discovery coughed up after it's filed: uncooperative party or deponent shall pay costs of motion as long as ct. finds motion was not made prematurely.

motion to compel denied: protective order per R. 26 (c) may be granted + moving party, its atty, or both shall pay costs of opposing motion unless ct. finds motion substantially justified

motion partially granted, partially denied: ct. may grant protective order, may apportion expenses (Seattle Times v. Rhinehart - D compelled to disclose but got a protective order preventing publication of info. disclosed)

R. 37(b): After motion to compel, if party or deponent still does not cooperate may be held in contempt (Xcept for refusal to undergo R. 35 exam).  Disobedient party may also be sanctioned w/:

- designated facts taken as est'd in favor of party obtaining order

- designated matters cannot be intro'd as evidence or designated claims can't be refuted

- striking out pleadings, suspending proceedings 'til order obeyed, dismissing the action or any part thereof, or rendering default judgment for opponent

- in lieu or in addition, ct. shall require disobedient party, atty, or both to pay costs unless failure to comply justified

R. 37(c) Failure to disclose -> cannot use the evidence @ trial (& jury may be told of failure).  

- In addition or in lieu,  ct. may impose other appropriate sanctions incl. payment of costs or any of the sanctions in para. (b)

- Fail to admit & other party proves, ct. may order payment of costs for proof unless matter insignificant or party who failed to admit had reasonable grounds for doing so.

R. 37(d) If party no-shows depo, no-answers interrogatories, no-replies request to inspect  (when properly notified & served), ct. may make such orders as are just incl. sanctions listed in para. (b) above.

(Phillips - counsel's interruptions of depo insufficient grounds for sanctions)

R. 37(g) Party or its atty that does not participate in framing discovery plan may have to pay costs.  (see R. 16(f) above) 

R. 56(g) (see summjudg below): bad-faith affidavits shall be sanctioned w/ costs, maybe contempt

Pretrial orders  & judgment

1. Pretrial orders TC  "Pretrial orders" \l 1 : a non-final order by a district judge cannot be appealed (28 USC §1291); magistrates can hear non-dispositive motions & their orders subj. to limited review by district judge
R. 12(b)(6) [failure to state a claim] & (c) [judgment on the pleadings]: can lead to dismissal but can also be granted w/ leave to amend

R. 16(e): following every pretrial conf. shall be a pretrial order that will control action 'til next order issued.  

- Final one will not be modified except to prevent manifest injustice [easier to modify a pleading].  

McKey - request made during trial to change pretrial order de-nied (judge had hinted to the guy a month before that he should change his legal theory); dissent found this a case of manifest injustice.

- Parties discovery ag'ts in pretrial orders.  May have to make R. 26(c) or R. 37(a) motion to enforce.

2. Summary judgment TC  "Summary judgment" \l 1 : [some judges don't like bekuz risky, expensive, not as comprehesive as trial; parties often settle @ the threshold of this high-stakes motion; danger is that ct.'s ruling on the law @ summjudg will haunt the rest of the case]
Burden of production TC  "Burden of production" \l 1 : Party w/ burdprod (usually P) must show enough evidence to lead a rational juror to the desired conclusion w/in the law.

- Movant must produce enough evidence to get case past jury zone into JML zone.  

- If movant produces enough evidence for JML, nonmovant has burden to produce contrary evidence shoving case back into jury zone or opposing JML zone.  

- Party w/ burdprod who doesn't get case into required zone (JML  for movant; jury for nonmovant) loses.

Evidence presumptions can help carry burdprod unless refuted (P sez mailed letter; assumed received until D swears never got).  Burdprod then gives way to burdpers: party w/ burdprod must persuade trier of facts that its version more likely.
Burden of persuasion TC  "Burden of persuasion" \l 1 : usually on P; only matters when evidence in equipoise @ which point party w/ burdpers loses.  Jury must be convinced by preponderance of evidence (in some civil cases, standard is "clear & convincing")

R. 12(b)(6) [failure to state claim] & (c) [judgment on pleadings] motions treated as summjudg motions [R. 12(c) motion wiser than R. 56 if it's too early to tell if there's a genuine issue of fact]

R. 56(a) After 20 days fr. commencement of action OR upon motion for summjudg by adversary, any claimant can move for summjudg w/ or w/o supporting affidavits on any part of claim

(b) any D can move for summjudg any time
(c) motion shall be served @ least 10 days before hearing so adverse party has time to serve opposing affidavits.  

- Judgment to be granted if the pleadings, depos, interrogatory answers, admissions & affidavits show no genuine issue of fact & movant entitled to JML 

[No live testimony - sufficient discovery must have transpired to demonstrate lack of factual dispute.]  

- Summjudg can be on liability alone w/ judgment on damages left to trial; liability ruling is interlocutory.

(d) if case not fully settled w/ summjudg, ct. can issue a pretrial order setting forth those facts that are est'd

2. Summary judgment (cont'd)

R. 56(e) supporting & opposing affidavits to be made on personal knowledge [no hearsay, experts], setting forth facts that would be admissible in evidence. 

- Can be supplemented or opposed w/ depos, answers to interrogatories, more affidavits [no forensics or other evidentiary proof].

- An adverse party may not rest on denials but must set forth specific facts showing there is a genuine issue for trial.

(f) if party opposing cannot present affidavits in re facts essential to its case, ct. can refuse the summjudg motion, grant a continuance, or make such other order as is just  (Celotex - ct. could have allowed P's hearsay evidence to show that there was a factual dispute . . . & did on remand)

(g) party using bad-faith affidavits or using them purely for dilatory reasons shall pay costs AND party or atty may be held in contempt

Celotex (S. Ct. 1986): D moved for summjudg; P argued movant had burden to prove that P's case insufficient.  Ct. ruled movant has only the burdens it would have @ trial: need not negate opponent's claim but only show there's no issue as to facts and there's legal grounds to find for movant.  Nonmovant then has burden to show there is a factual dispute AND provide enough evidence of the key elements in its case to show it can bear its burdprod @ trial. 

Dissent: Movant should have to demonstrate that record gathered through discovery contains no evidence supporting nonmovant & nonmovant should have to show only that there's  some.

[Celotex trying to line up standards for JML & summjudg by applying a predictive standard to burdprod: nonmovant must demonstrate chance of winning trial.  Implies a movant needn't do much to win motion but in practice movant likely to put on best possible case.]

Visser (7th 1991): In making ADEA claim, P could not come up w/ affidavits or depos of occurence witnesses, admissions, or answers to interrogatories demonstrating that age per se motivated his firing.  D gave credible reason for the firing & moved for summjudg, shifing burdprod to P.  Summjudg granted

Dissent: The right to jury trial is written into the ADEA for good reason (it's not written into every employment discrimination statute).  The evidence is often circumstantial, there are rarely witnesses.  There is enough factual evidence here (Visser predicted he would be fired before pension vested; he was replaced by younger man) to merit trial.

[If Visser had gotten this case into jury zone, as a discrimination case the burden wouldabin on employer to disprove discrimination.]

There's always a chance that a jury would disbelieve movant.

Trials

P's case, D's case, P's response, closing arguments

if j. trial: charge to jury, deliberations, verdict, judgment entered

1. Consolidation or separation
R. 42(a): in actions involving common question of law or fact, ct. can order joint hearing or trial of any or all matters or consolidate the actions

(b): to further convenience or avoid prejudice, ct. can order separate trial of claims always preserving inviolate the right of trial by jury as set forth in CAM VII or statute

2.  Right to jury trial TC  "Right to jury trial" \l 1 : 
R. 38: right to jury trial preserved per CAM VII (in suits @ common law)

(b) Any party can demand jury trial of any jury triable issues by filing demand w/ ct. & giving written notice to other parties any time betw. commencement of action & 10 days after service of final pleading.  Can include demand in pleading.  

(c) can specify which issues want tried by jury or shall be deemed to mean all of them 

(d) failure to demand constitutes waiver; once made, demand can't be retracted w/o consent of parties.
R. 39: when properly demanded, the right to jury trial shall be granted.  All issues so demanded shall be heard by a jury unless parties stipulate otherwise or ct. finds no right to j. trial exists

(b) issues not demanded for j. trial shall be tried by the ct. unless a demand for j. trial might have been made & ct. grants motion for j. trial

(c) if there is not j. trial by right, ct. can impanel an advisory jury or, with consent of parties (except against U.S. when statute provides for non-jury trial) w/ a jury whose verdict counts.

a. law or equity TC  "law or equity" \l 1 : disting'd by remedy.  Jury trial as of right for cases @ law.  

Legal remedies:

- damages
- replevin

(return of property)
-ejectment

(removal fr. real property

DQ v. Wood (S. Ct. 1962): P asked for acctg, injunction, judgment based on acctg.  D asked for jury trial.  District & Appellate said no, but S. Ct. said P wanted damages, never mind the language, so a jury trial due.

Equity grew to cover sit'ns in which legal remedies inadequate or unavailable.  Still a presumption that legal remedies should be sought first.

Equitable remedies:

contracts:
general:
property:
fraud:

- reformation

- rescission

- specific performance
- bill of peace (relief fr. multiple suits)

- injunction
- accounting


- right of redemption (debtor)

- right of foreclosure (creditor)

 Test for right to j. trial in cases presenting both legal & equitable issues (Ross):

- premerger custom

- remedy

- practical limitations of jury trial (see Markman under "Patents" below)

Beacon v. Westover (S. Ct. 1959): When claims, counter claims & crossclaims seek both legal & equitable relief, equity claims cannot be tried first if by so doing prevent legal issues fr. being heard by jury.  Legal issues to be tried first, then equitable if necessary.

Ross v. Bernhard (S. Ct. 1971)): Stockholders' derivative action: equitable issues can be tried first only to the extent that they're common to the legal.  

b. actions not in common law TC  "actions not in common law" \l 1 
Two-step test for right to jury trial:

1)Historical analogy test: Is this cause of action like one that existed c. 1790?  

2)Remedy test: Is claimaint asking for legal or equitable relief?

(Teamsters v. Terry (S. Ct. 1990): here found analogy could be either legal or equitable but the remedy legal so jury trial granted)

Declaratory judgment: (invented 1930s) binding adjudication est'g rights & other legal relations betw. parties in a specific sit'n

R. 57: Right to trial by jury may be demanded under the circumstances and in the manner provided in R. 38 & 39.

Beacon v. Westover (S. Ct. 1959) In deciding if declaratory judgment can get jury trial, must determine how case would have arisen absent a declaratory judgment.  Determination based on remedy.

Discrimination: Age, housing - remedy damages therefore jury trial

Race, sex - S. Ct. hasn't said; lower say equity bekuz statute sez remedy is injunction (reinstatement) but people usually seek back pay (damages)

Patents: Markman v. Westview (S. Ct. 1996) - should sound in equity bekuz ct. better able to construe documents & will do so more uniformly than juries.  (Has been interpretted as applying only to patents but has overtones applicable to any commercial dispute involving documents.)

c. res judicata there can be issue preclusion even if first action was not heard by jury (Parklane  S. Ct. 1979 - D lost a case against one party in equity; ct. allowed a diff. P to invoke res judicata even though his claim was for damages.)
3. Rational decision-making TC  "Rational decision-making" \l 1 
a. burden of production/ burden of persuasion
When nobody knows what happened, party making allegation must produce a preponderance of the evidence from which a reasonable jury can infer its version of events more likely than not.  

Pure statistical evidence is not enough to carry a burdprod, but even a weak witness gives some chance that jury might be persuaded.  

Chamberlain (S. Ct. 1933) - D witnesses said they saw no crash; Bainbridge for P said he heard & saw things fr. which he inferred a crash.  When 2 equally likely & equally weak versions of facts presented, has party w/ burdprod carried it?  Ct ruled no and granted D JML.

Galloway v. U.S. (1930s) - P suing for disability pension based on war-related insanity.  No clear evidence of how/when went bonkers, but his wife throughout the '20s did not testify.  Ct. granted D JML. [negative evidence]

Lavendar v. Kern - man found dead @ train switching.  His estate sued RR, saying the switching arm hit him in the head (his wallet was found nearby); RR said he was robbed & dumped there (demonstrated physical impossibility of P's contention).  S. Ct. confirmed P's verdict: evidence leading to pure speculation & conjecture (physical impossibility demo) no good.

Tire track cases - witnesses good enough to get case to jury, but physical evidence much stronger for one side.  Usually does go to jury because the physical evidence is not conclusive.

Documentary exegesis typically won't get to jury (see Markman @ "Patents" above)

When evidence is not disputed, it does not go to jury.

b. JML & new trial - S. Ct. has found that requiring an R. 50 motion to be made before case goes to jury makes it square w/ CAM VII language "no fact tried by a jury shall be otherwise reexamined  . . . than according to the rules of the common law" - jnov didn't exist @ common law. TC  "JML & new trial - S. Ct. has found that requiring an R. 50 motion to be made before case goes to jury makes it square w/ CAM VII language \"no fact tried by a jury shall be otherwise reexamined  . . . than according to the rules of the common law\" - jnov didn't exist @ common law." \l 1 
JML: R. 50(a) if a party has been fully heard & there is no legally sufficient evidence for his case or an issue w/in his case,  ct can grant JML against him.

- Motions may be made any time before case goes to jury & shall specify facts & law on which judgment sought.  [If not made @ close of evidence & before case goes to jury, motion for JML cannot be renewed after verdict.]

(b) if case goes to jury, movant can renew motion w/in 10 days after judgment, move for new trial, or both.  

(c) if renewed motion for JML granted, ct. shall also rule on any motion for new trial; if granted, ct. shall specify grounds for new trial.  

- Conditionally granted new trial does not affect judgment's finality; new trial shall proceed in case of reversal.

- Conditionally denied new trial can be asserted as error by appellee & if there's a reversal the appellate ct. shall say whether or not there's to be a new trial.

- Party against whom JML rendered has 10 days fr. judgment to move for new trial.

(d) if JML denied, winner can move for new trial in case appellate ct. reverses

Standard for JML about the same as for summjudg, but evidentiary record greater.

Boeing v. Shipman ( 5th 1969) - Ct. should consider all evidence in light most favorable to nonmovant before granting JML.  Only if reasonable people would not differ over quality &weight of evidence should motion be granted.

new trial: R. 59: all or any parties can get new trial on all or any issues in law or in equity if move w/in 10 days of judgment.  

- Ct. can on its own initiative or for reasons not stated in a motion order a new trial w/in 10 days of judgment; must specify the grounds for doing so.

- Any motion to amend a judgment must be made w/in 10 days of judgment.

Reasons to grant new trial:

(1) procedural error (wrongly admitted evidence; atty misbehavior)

(2) insupportable verdict (contrary to evidence; misunderstood intructions).  

If no one made R. 50 motion & jury returns perverse verdict, judge's only viable option is to order new trial.

Because (unlike jnov) order for new trial doesn't make a winner out of a loser standard for granting not as high.  

Possible outcomes of motion for jnov & new trial
jnov
new trial
immediate appeal

D
G
No - only after 2d trial will there be an appeal

D
D
Yes - 2 final orders

G
D
Yes - if appealed, new trial order called error

G
G
Yes - if reversed, new trial commences

Lind (3d 1960)- Fantastic raise story; evidence purely testimonial.  P verdict; judge granted both jnov & new trial.  Appellate reversed both: if an issue lies well w/in comprehension of jurors then verdict turns not on amount of evidence but on credibility of witnesses which is jury's domain.  [judge as 13th juror]

In lieu of new trial judge can  say "accept a different award or there will be a new trial"

Damages reduced: remittitur

Increased: additur

Judge can also stipulate on which grounds a new trial should be granted.
A new trial shall be heard by the same judge that heard the first one unless somebody moves to disqualify.

c. jury instructions TC  " jury instructions" \l 1  

R. 51: @ close of evidence or earlier, any party can request jury be instructed as to law.

- Ct. informs counsel of how it shall instruct before final arguments; can instruct before final arguments, after, or both.

- No objection to jury instructions available unless clearly state matter & grounds of objection before jury retires (can object out of jury's hearing).

In instructing jury, judge should not express opinions about the meaning of the evidence (Quercia - handrubbing means lying)

Two audiences: jury & appellate ct.

d. verdicts 

R. 49(a): special verdict: jury returns only written finding on ea. issue of fact.

- if ct. omits an issue of fact fr. jury's list, party waives right to jury trial on that issue unless objects before jury retires

(b): general verdict w/ interrogatories.: verdict & answers harmonious, judgment ok.

- answers consistent w/ ea. other but one or more inconsistent w/ verdict, judgment may be entered upon the answers OR ct. can recall jury OR order new trial

- answers are inconsistent w/ ea. other & one or more inconsistent w/ verdict, no judgment shall be entered & ct. shall return jury to reconsider OR order new trial.

R. 52(a): In all trials w/o jury or w/ advisory jury, ct. shall state facts specifically & separately state its legal conclusions. 

"Findings of fact  . . .  shall not be set aside unless clearly erroneous, and due regard shall be given to the opportunity of the trial court to judge of the credibility of the witnesses."  [Almost never are jury findings found "clearly erroneous."]

Res Judicata/ respect for judgments
Function: repose, efficiency, consistency

Ask first if second suit is same claim.  (Transactional test, evidentiary test)

If not, ask if it's same issue.  

1. Claim preclusion TC  "Claim preclusion" \l 1  (res judicata) - Mutuality required: same parties or privies can't relitigate claims that were or should have been decided @ first action.

Does not affect claims that could not have been joined - civil & criminal, eg.

a. same claim: How is a claim defined? 

Transactional test - first & second suit arise out of same transaction/series of transactions; Restate. 2d Judgments sez "transaction/series of transactions" to be determined case-by-case considering facts of time, space, motivation & whether the suits form a convenient trial unit.  Fairly broad standard, justified on grounds that if claims are too big ct. can sever under R. 42(b)

Evidentiary test - common core of operative facts; two actions could be proved w/ the same evidence
Frier v. Vandalia (7th 1985) - ct. applied transaction test to preclude civil rights action in fed'l ct. following replevin action in state ct.

Full faith & credit: preclusion applies betw. judgments fr. different ct. systems.  Fed'l cts. can enjoin state cts. from proceeding first on a claim only when Congress approves an injunction to preserve j'diction or effectuate fed'l judgments; state cts. can enjoin feds. fr. going first only to protect property in ct's custody.

Whole claim hasta be brought @ once - no splitting of theory, harm (Rush v. Maple Heights), remedy

b. same parties: Who is claim precluded?  Actual parties, those virtually represented, and controllers who fund or direct a claim though not a party.  

Searle - sons claimed by H to be b'ness partners not precluded fr. bringing later action against W even though they might have intervened in divorce.

c. final judgment: usually a judgment counts as final while appeal pending
- administrative decisions can count as final judgments

d. on the merits: What is OTM?
- Full trial w/ opportunity to appeal.  

- R. 12 (b)(6): (Moitie S. Ct. 1981) fn "Dismissal for failure to state a claim . . . is judgment on the merits."  (Not all states follow this.)

- Consent decree (Martino v. McD's - McD's shoulda foreseen this claim before settling.)

- Punitive dismissal: R. 41(b) Unless otherwise specified, any dismissal under this rule shall count as judgment on the merits except dismissal for improper venue or j'diction or failure to join under R. 19. 

- Procedural error or failure to meet a precondition ≠ OTM  (Costello - precondition was not satisfied when govt. failed to file a required affidavit; no preclusion.)

2. Issue preclusion TC  "Issue preclusion" \l 1  (same parties) 
a. issue of fact or law actually determined - what issue was decided @ first case?  

If you can't tell what jury's verdict based on, no preclusion.  (Halpern  2d 1970 - not clear which of 3 grounds was jury's primary in finding against D so no preclusion; Winters 2d 1978 - 2 equally likely and sufficient in themselves grounds for ruling -> preclusion)

Note that in trials w/o juries, judge declares grounds for decision so preclusion simplified - R. 52(a)
b. by valid final judgment w/in the same procedural context.

- If standards of proof different (crim & civ, eg), P can relitigate something lost when had a heavier burdpers.  

- Consent decrees are issue preclusive.
c. determination essential to judgment: unnecessary findings not preclusive.  

- People don't bother to appeal unnecessary findings & ct. wants to be sure an issue has been fully heard before it is precluded. 

- Winners don't appeal - if w/in a judgment there's a finding against a party that ultimately won, that finding has no preclusive effect.

Policy exceptions: state foreclosures are not binding in federal bankruptcy ct. (Kalb S. Ct. 1940); loss of a civil rights claim in a state criminal trial does not bar bringing the civil rights claim in a fed'l trial (Allen v. McCury S. Ct. 1980)

3. Issue preclusion (different parties) - Parties w/ claims arising out of the same transaction do not have to bring their claims together but an issue can be decided in the first case & precluded in later ones.

Mutuality is not required for issue preclusion: if you weren't a party the first time, you can assert issue preclusion but you can't have it asserted against you.  (This is not the common law rule; it is a new thing.)

Offensive: P tries to invoke estoppel against D who lost in prior suit against different P.  

IL RR v. Parks - (1) W won damages but H lost consortium (2) H's claim for damages not precluded bekuz (a) first claim deritivative and not the same as second (b) RR failed to show issue of H's damages actually litigated in first action.

Disallowed if:

- P easily could have joined or intervened in earlier case [it's not often easy to join or intervene] 

- D could not foresee need to appeal minor loss or virtual win (Berner; pal Al)

- original venue presented limited procedural opportunities (no appeals fr. small claims or traffic ct. so no issue preclusion on decisions fr. those cts.)

- D has received inconsistent decisions on the issue(50 people injured in train wreck; Century Home Components )

- D lost in procedure w/ lower standard of proof
(Parklane - P could not have joined earlier action in which D did get full & fair hearing w/ appellate review, so ok to invoke estoppel even though it means D does not get jury trial he might otherwise have gotten.)
Defensive issue preclusion: D invokes estoppel against P who lost in a prior suit against different D (P estopped fr. relitigating a claim it earlier lost to another D)

Wait-&-see: where offensive estoppel is allowed, Ps have no incentive to join or intervene even in those rare situations in which they can.  (Tort Ps & Ds, for example, have no right to intervene.)

Moitie  (S. Ct. 1981) - 6 actions dismissed; 5 appealed and won; when the 6th tried to use the appellate decisions to get its loss reversed, ct. said "No!"

4. Law of the case TC  "Law of the case" \l 1 
(1) a judge should not overrule or reconsider the decision of another judge in coordinate j'diction [discourages judge shopping]

(2) absent a showing of significantly different facts, appellate decision is to be followed on remand & controls subsequent proceedings in the same ct.

(3) once ct. has decided a legal issue, that decision is binding for the rest of the suit.  Typically applied to a discovery motion.
Less binding than issue or claim preclusion -- an expanded record can get around law of case.

5. Judicial estoppel 

R. 8(e) sez it's ok to put contradictory claims into the same pleading.  Once an issue has been decided in your favor, however, it is not ok to take a contrary position on that issue to win in another case (totally disabled in the first case; ADA in employment in the next case).  Probably applied if new trial granted.

Civ Pro 


