Civil Procedure Outline
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I. Pleading

· Pleading involves the filing of a formal document at the start of a case, and the response to it.

· Roles of pleading:

1. Provide fair notice of the nature of P’s claim (who, where, and why) against D

2. Screening: permit identification at beginning of action those claims which will go nowhere; a prima facie demonstration that the court will be able to do something about the problem

3. “Blueprint” for discovery, trial

A.  Rule 11—Applies to All Pleadings 

Signing of Pleadings, Motions, and Other Paper Representations to Court; Sanctions

Text

· 11(a): Signature.  Everything submitted to the court on paper must be signed by an attorney.

· 11(b): Representations to Court.  When anything on paper is submitted to the court, the attorney is “certifying to the best of that person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances, that…”

· (1) it is not being presented for an improper purpose
· (2) the arguments are supported by law
· (3) the allegations have or are likely to have evidentiary support
· (4) the denials are factually warranted.

· 11(c): Sanctions.  After notice and reasonable opportunity to respond, the court can impose sanctions for violations of 11(b).

· (1) How Initiated.

· (A) By Motion.  Other party may make motion for sanctions; there is the ‘safe harbor’ period of 21 days for party to correct the violation.  Court may award expenses and/or fees to whichever party prevails on the motion.  Law firms are held jointly liable.

· (B) On Court’s Initiative.  No ‘safe harbor’ provision.

· (2) Nature of Sanction; Limitations.  Sanctions must be limited to what is enough to deter the conduct.  

· (A) Monetary sanctions cannot be awarded against a represented party for 11(b)(2).

· (B) Monetary sanctions not normally awarded on court’s initiative.

· (3) Order.  Court will describe conduct and basis for sanctions.

· 11(d) Inapplicability to Discovery.  11(a) – 11(c) don’t apply to discovery papers.

· “Rule 11 restricts the lawyer’s ability of file a pleading when he has no more than a hope that favorable facts or law will emerge as the case progresses.”

· Reasonable Inquiry

Business Guides v. Chromatic Comm. Enterprises (p. 417)

Court: US, 1991.

Facts: P claimed copyright infringement on rival publisher, with ‘seed’ reproduction as its evidence.  P client finds some mistakes on own, continues with case.  ‘Activist’ court investigates, finds ‘seeds’ inaccurate, turns to Rule 11 Sanctions on own intitative.

Result: Lawyers, client sanctioned under 11(c)(1)(B).

Issues:

· Was the inquiry reasonable under the circumstances?  What constitutes a reasonable investigation?

· With a ‘sophisticated client’, do things change?  What if lawyers rely on client knowledge in complicated situations?

· Lawyers have a continuing obligation to monitor for frivolousness.

· Warranted By Existing Law

Gerbode v. Religious Technology Center (p.420)

Court: District, Central CA, 1994

Facts: P claimed D violated RICO, but leading caselaw at the time established that P’s actions could not be considered a violation of RICO.  Basic research would have revealed this.  D files for Rule 11 Sanctions.

Result: Sanctions under 11(b)(2).

Issues:

· What is the outer line of what is a professional level of frivolousness?

· How much support is required for ‘challenging’ an existing law?  Case-law?  Law review?

History

· Rule 11 has had 3 incarnations.

· First 40 years: purely subjective, a bad faith standard, practically no cases.

· 1983: shifted to objective standard, became most heavily litigated issue in fed system

· 1993: redone, almost no litigation since; added safe-harbor provision to give accused time to revise; more flexibility in sanctions; basis for sanctions changed to ‘level sufficient to deter the conduct.’

B.  Making the Complaint

1. Rule 8: General Rules of Pleading

· 8(a): Claims for Relief.  A pleading must contain:

· 8(a)(1): a short and plain statement of jurisdiction
· 8(a)(2): a short and plain statement of the claim showing that pleader is entitled to relief
· 8(a)(3): a demand for judgment for the relief sought.

· 8(b): Defenses; Form of Denials.

· State defenses to each claim; admit or deny the averments in the pleading.

· If party only intends to deny part of an averment, she must be specific.

· 8(c): Affirmative Defenses.  

· A party will set forth affirmative defenses during pleadings.

· 8(d): Effect of Failure to Deny.  If not denied, averments are admitted.

· 8(e): Pleading to Be Concise and Direct; Consistency.

· 8(e)(1): Each averment will be simple, concise, and direct.

· 8(e)(2): A party can set forth more than one statement of a claim or defense alternatively or hypothetically.  (they may be inconsistent!)

· 8(f): Construction of Pleadings.  All pleadings must do substantial justice.

2. Rule 9.  Pleading Special Matters.

· 9(a): Capacity.  Only bring up capacity of party when necessary.

· 9(b): Fraud, Mistake, Condition of the Mind.  In all averments of fraud or mistake, the circumstances constituting fraud or mistake must be stated with particularity.  Malice, intent, knowledge, and other condition of mind may be averred generally.

· 9(c) Conditions Precedent.  Averments may be general, denials must be specific.

· 9(g): Special Damage.  Items of special damage must be specifically stated.

3. Rule 10.  Form of Pleadings.

· 10(a): Caption; Names of Parties.

· 10(b): Paragraphs; Separate Statements.

· 10(c): Adoption by Reference; Exhibits.

4. Cases

· Short and Plain Statement of the Claim

Bell v. Novick Transfer Co. (p.17)

Court: District MD, 1955.

Facts: P filed a claim alleging negligence in a car accident.  D moves to dismiss because it violates Rule 8: failure to state a claim upon which relief can be granted and failure to plead specifically what happened.

Holding: Ct says pleading is sufficient under 8(a)(2)

Issues: 

· The pleading must inform D of “what he’s in for”

· Why not require P to include more info?  Not fair to require P to have that info before discovery.  

People ex. rel. Dept. of Trans. v. Superior Court (p. 396)

Court: CA Appeals, 1992

Facts: P suing CalTrans for negligence in road barrier use procedural form.  D says it’s not sufficient, ct says it is b/c it’s an official form.  Writ of mandamus allows D to appeal during proceedings.

Holding: Must follow CA version of 8(a) and so more information is needed.  ‘Sustain with leave to amend’--P can try again.

Issues:

· How little is enough?  What’s the minimum?

· On motion to dismiss, the court is normally required to give at least one chance to fix the problem.  (in fact, it’s usually an abuse of discretion if they don’t.)

Duncan v. AT&T Communications (p. 405)

Court: District, NY, 1987

Facts: P is suing under civil rights statute.  Ct grants D motion to dismiss b/c failure to state a claim upon which relief may be granted.  Ct calls it a terrible pleading, conclusory statements, doesn’t mention each element of the statute, gives adequate notice but not adequate evidence of entitlement to remedy.

Holding: 12(b)(6) granted, no leave to amend granted.

Issues:

· Distinguish right to appeal from grounds to appeal.  You always have the “right” to appeal, but “grounds” vary.

· Here, P can certainly appeal b/c ct didn’t grant leave to amend.

· P must always list the elements of the claim!

· Appeals generally happen at the end of the trial.  Therefore you can’t appeal the denial of a 12(b)(6) motion right away, b/c the trial’s not over.

Conley v. Gibson (p.404)

Court: SC, 1957

Facts: Not given.

Holding: “A claim should not be dismissed for failure to state a claim unless it appears beyond doubt that P can prove no set of facts in support of his claim that would entitle him to relief.”

Issues:

· Appears to say that conclusory statements are ok.  No need to set out detailed facts.

· Simplified ‘notice pleading’ need only set out enough to inform D.

· The Question of Detail; Specific v. General

Rannels v. S.E. Nichols (p. 409)

Court: 3rd Circ., 1979

Facts: P bought jeans, brought back b/c defective; stopped payment on check.  D brought her up on bad check charges despite knowing truth.  P now sues under malicious prosecution.  Lower court granted 12(b)(6) b/c P didn’t contain “factual allegations.”

Holding: P did sufficiently aver malice, b/c malice can be averred generally and also she included info about owner’s knowledge.

Issues:

· The trial court was looking at the bad check statute, appellate at pleading form.

· At some point, the Rule 8 requirements that you needn’t be specific yet you must state a claim intersect.

Gomez v. Toledo (p. 444)

Court: SC, 1980

Facts: P is suing D under 42 USC §1983 for violation of civil rights.  Aspects of claim are 1. D deprived P of a federal right and 2. D acted under color of federal law.  D makes 12(b)(6) motion b/c D has qualified immunity, and therefore P must allege bad faith in his pleading.  Court agrees, P appeals.

Holding: The pleading was adequate.  Qualified immunity is an affirmative defense that D must plead in his answer.  It can’t be P’s burden to show bad faith b/c P has no access to D’s thoughts, etc at this point.  Also, for policy, we want the risk to be on the violator.

Issues:

· Who has the burden of pleading?  Whoever does have the burden sets the pattern of burden of production/proof.

· Rule 11 concern: how can P speak safely to D’s knowledge/belief?  Indicates holding was correct.

· Three things to worry about with the burden of pleading:

· Rule 11

· Meeting production burden on that element (producing dome minimum amount of evidence to allow fact-finger to find in your favor under burden of persusasion)

· Meeting persuasion burden

· What sort of statutory language triggers an affirmative defense or burden of pleading?

· If the statute had included a bad faith element, the burden would probably go to P.

· If the statute said ‘unless in good faith’, the burden would probably go to D.

· Sometimes the particularity requirements of pleadings are increased, either by the Rules themselves, or for policy reasons.

· Rules Themselves: Fraud
DiLeo v. Ernst. & Young (p.429)

Court: 7th Circ, 1990

Facts: Bank failed in 1980s; P sue that it must be fraud.  D say complaint is defective b/c P don’t say how D statements were false or knew were false (elements of statute).

Holding: For D, b/c Rule 9(b) requires complaints of fraud to be alleged with particularity.  The burden is assigned to P.

Issues:

· Is it appropriate to require more particularity here?

· No: should be able to infer fire from smoke

· No: how can P have such knowledge, of mental state, cover-ups?  Rule 11 problems!

· Yes: hindsight in fraud leads to enormous litigation otherwise

· Yes: such allegations affect D reputation

· Policy Reasons: Civil Rights
Schultea v. Wood (p. 435)

Court: 5th Circ., 1995

Facts: Police chief sues for being fired under civil rights.  D say complaint insufficient b/c didn’t address issue of immunity.

Holding: Getting around SC requirements in Leatherman, ct says to use Rule 7(a): P pleads, D answers w/ immunity defense, P ordered to file a reply addressing the defense with particularity and saying how D was unreasonable.

Issues:

· Did the court just find a way to circumvent Leatherman, where the SC said there is no increased burden of particularity in civil rights cases?

· Will this system alleviate the problems of having P plead with particularity?

· No: access to info problem remains

· Somewhat helped if D answers with particularity

· Is this policy of immunity that important that we want to burden P?

C.  Responding to the Complaint

· Who gets the complaint?

· Client served w/ complaint and summons, near to when it’s filed w/ the court.

· Brings to lawyer; if all is normal, they have 20 days to respond. Rule 12(a).

· Can call P, get more time through stipulation
· Two basic ways to respond to the complaint:

1. Pre-answer motions: some or all of the motions in Rule 12

2. File an answer.

( Filing a pre-answer motion under Rule 12(b) is an alternative to answering the complaint.  

· A D who moves to dismiss under 12(b) need not answer the complaint until after the motion is decided.  See 12(a)(4). 

· If D prevails on the 12b motion, she may never have to answer!

( Filing a pre-answer motion is entirely optional!

· D are not required to use it to raise the defenses listed in 12b—each may be raised in the answer instead.  

· Why would D raise defenses in a pre-answer motion if she can just raise them in the answer?

· Some of the defenses will result in dismissal, so a pre-answer motion acts to get rid of complaint immediately, without wasting more time. 

· Subject matter jurisdiction, improper venue, personal jurisdiction

· Others flush out preliminary problems, which are usually curable.  Pre-answer motion allows them to be resolved before getting into the action.

· Insufficiency of process, insufficiency of service of process, failure to join a party

· 12b6 challenges the substantive merits of the complaint; makes no sense to entertain the case if P isn’t entitled to relief on her pleading.  While it is “fatal” b/c results in dismissal, P usually gets chance to amend.

1. Pre-Answer Motions

· Offer promise of getting rid of the case immediately

· Not factually complex most of the time; resolvable w/ affidavits, simple hearings

· If you make a Rule 12 pre-answer motion, you don’t have to answer until your motion is decided.  If it’s denied, then you can file the answer.

a. Rule 12: Defenses and Objections

· 12(a): When Presented

· 12(b): How Presented.  Allows certain defenses to be raised by motion.  Two types: (1) P hasn’t done adequate job to validly bring D forward, meaning failure to do service of process correctly, or (2) this is the wrong court.

· 12(b)(1): lack of jurisdiction over subject matter
· 12(b)(2): lack of jurisdiction over the person
· 12(b)(3): improper venue
· 12(b)(4): insufficiency of process
· 12(b)(5): insufficiency of service of process
· 12(b)(6): failure to state a claim upon which relief may be granted
· Note: if on this motion, the court looks at matters outside the pleading, the motion becomes as if it were for summary judgment.

· 12(b)(7): failure to join an indispensable party under Rule 19.

· 12(c): Motion for Judgment on the Pleadings.  After pleadings are closed, D can move for judgment on the pleadings.  Again, if court looks at matters outside the pleadings, the motion is treated as if it were summary judgment.

· Note: 12(c) motions happen after the pleadings are closed.  A 12(c) motion is saying that on the basis of the pleadings, P’s claim is legally insufficient.  It differs from a 12(b)(6) motion in that the 12(b)(6) happens earlier in the pleadings.

· 12(e): Motion for More Definite Statement.  If P’s pleading is so vague that D can’t reasonably respond, D may move for a more definite statement before responding.  Rare.

· 12(f): Motion to Strike.  Court may strike any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.  Rare.

· Claims for punitive damages, requests for jury trial

b. Waiver of Defenses Under Rule 12

( Essentially, subsections 12(g) and 12(h) provide that four of the 12(b) defenses will be

waived if not raised in the D’s first response to the complaint.

· If D objects to personal jurisdiction, venue, the form of the process, or method of service of process, she must raise these defenses in the pre-answer motion, or, if she does not raise them in the pre-answer motion, she must raise them in the answer.

· If she fails to raise one of these four ‘disfavored’ defenses in her initial response, be it motion or answer, she has waived the omitted defense for all time.

· Why?  Because these four defenses are such that she should be aware of their effects when the complaint is served on her.

( Remember to consider whether the defense was available at the time the first response

was made.  If the complaint is unclear, and you file a 12(e) motion, you have not waived your 12(b)(6) motion, b/c you couldn’t know if the complaint failed to state a claim if you couldn’t understand the complaint.

· 12(g) and 12(h): Timing and Waivers

· If you make a pre-answer motion, you waive your right to make any other motions that aren’t in your first pre-answer motion.  12(g) and 12(h)(1)

· Note that this includes the defenses of 12(b) and also motions under 12(e), more definite statement.

· Another way of putting it: 12(g) provides that a D who chooses to make a pre-answer motion must include in that motion all of the 12(b) defenses that she has at that time.  Any of the listed defenses that are omitted from the pre-answer motion are waived, with the exception of the defenses preserved by h(2) and (3).

· Exceptions:

· Three motions listed in 12(h)(2) can be brought up later (in any 7(a) pleading, meaning the answer, a 12(c) motion for judgment on the pleadings, or at trial), even if they were not raised in a pre-answer motion.  However, you may not raise them in a second pre-answer motion.

1. 12(b)(6): Failure to state a claim upon which relief may be granted

2. 12(b)(7): Failure to join an indispensable party

3. Objection of failure to state a legal defense to a claim

· 12(h)(3): A motion for lack of subject matter jurisdiction can be brought up at any time.

· If you don’t make a pre-answer motion, your answer must contain all of your motions.

· Exceptions: as above.

· If you’re not required to make any response to a claim, you may assert any defense at trial.

2. Answers

· Options in filing an answer:

1. Admit/deny averments of the complaint.

· Subject to Rule 11 restrictions!

2. Plead affirmative defenses (like immunity)

3. Rule 12 defenses (subject to Rule 12(g) and (h) restrictions)

4. Sue P with counterclaim

· General Information

· An answer is a defense on merit, on facts (as opposed to on law).

· You can file answer w/out making Rule 12 pre-answer motions.  However, if motions made, you can’t file the answer until the motions are decided.

· If D can't demur or get rid of complaint based on 12(b), D must respond.

·  D must deny/admit each stmt in the complaint (subject to Rule 11 obligations).

· 8(b) Denials 

· Is denial necessary? 
(1) If a response is required, then everything not denied is assumed to be admitted.
(2) If no response is required, then denial is assumed.

· Doctrine of Waiver: you can lose opportunity to assert defenses if you don’t assert them in pleadings.

· Kinds of denials: There are five kinds of denials in federal practice:

1. General denial: D may make a "general" denial, by which he denies each and every allegation in P’s complaint. (But D must then contest all of P’s allegations, or face sanctions.)

2. Specific denial: D may make a "specific" denial, which denies all of the allegations of a particular paragraph or count of the complaint.

3. Qualified denial: D may make a "qualified" denial, i.e., a denial of a particular portion of a particular allegation.

4. Denial of knowledge or information: D may make a denial of knowledge or information, by which he says that he does not have enough knowledge or information sufficient to form a belief as to the truth of P’s complaint (but D must do this in good faith).

5. Denial based on information and belief: D may deny "based on information and belief." By this, D effectively says, "I don’t know for sure, but I reasonably believe that P’s allegation is false." This kind of denial is often used by large corporate defendants.

· Specificity:

· A denial must state a defense to each claim
(1) When denying only part, specify that which is admitted and that which is denied
(2) May be specifically denied by paragraph, or generally deny and specify exceptions

· 8(c) Affirmative defenses

· There are certain defenses which must be explicitly pleaded in the answer, if D is to raise them at trial.  12b.  These are the so-called "affirmative defenses."

· Listing:  8(c) lists 19 specific affirmative defenses, of which the most important are contributory negligence, fraud, res judicata, statute of limitations, and illegality.

· General formulation: Also, 8(c) contains a more general requirement, by which D must plead affirmatively "any other matter constituting an avoidance or affirmative defense." Any defense which relies on facts particularly within the defendant’s knowledge is likely to be found to be an affirmative defense.

3. Cases

Zielinski v. Philadephia Piers (p. 454)

Court: District, PA (1956)

Facts: P was involved in an accident and sued D.  It turns out D was wrong company due to sales of equipment, etc.  However, D answered the complaint with a general denial, and the statute of limitations ran before P discovered the mistake.
Holding: D needed to be specific about what it was denying.  D knew the claim was inaccurate.  Court held that D would be liable as if they had been the right company.  B/c D and the real culprit had the same insurance company, justice was served.

Issues:

· A similar result might have been achieved through Rule 11.  D’s general denial implied that they denied that contact occurred, which they didn’t actually deny.  Violates 11(b)(4).

· Although court says D acted in good faith, there are three counts of bad faith:

1. Filing the answer (rule 11)

2. Failure to correct Johnson’s testimony

3. Filing the interrogatory answer

D.   Amending the Complaint

1. General Issues and Practical Considerations

· The closer to trial, the less likely courts will grant leave to amend, unless opposing party has misbehaved or concealed evidence.

· Rule 15 creates an incentive to make a pleading as general as possible, so that amendments may be brought later, to preserve client’s options.

· But: too general a claim may be frivolous and break Rule 11.

· But: in discovery, D must reveal everything relating to claims made with particularity in the pleadings.  So, the more general your pleading, the less likely your opponent will have to automatically reveal stuff in discovery under 26(a).

2. Rule 15: Amended and Supplemental Pleadings

· 15(a): Amendments.  A party may amend its pleading…

· Once, as a matter of course, before response is entered, or if no response required, w/i 20 days

· Otherwise, only by leave of court or written consent of adverse party.

· Leave shall be freely given when justice so requires.

· 15(b): Amendments to Conform to the Evidence.  When issues not raised in pleadings are tried by the parties, they are treated as if they had been in the pleadings.  Motions to amend the pleadings to conform them to the evidence may be made by anyone at anytime.  

· If someone objects to evidence at trial that wasn’t in the pleadings, the court will allow amendments when doing so will preserve the merits of the action and will not prejudice the opposing party’s maintenance of action or defense.

· 15(c): Relation Back of Amendments.  An amendment of a pleading relates back to the date of the original pleading when:

· 15(c)(1): relation back is permitted by the statute of limitations, or

· 15(c)(2): the amended claim or defense “arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading,” or

· 15(c)(3): the amendment changes the party or name of the party, and also satisfies 15(c)(2), and the party to be brought in by amendment

· 15(c)(3)(A): has enough notice of the action that they won’t be prejudiced in maintaining a defense on the merits, and

· 15(c)(3)(B): knew or should have known that but for mistake, the action would have been brought against them.

· 15(d): Supplemental Pleadings.  Allowing pleadings to amend with new events, etc that occurred since the pleadings were filed.

· Statute of Limitations
· Begins when complaint is filed.

· Creates way for closure (underlying motion that case can’t be open forever).

· If SoL has run out, but party wants to amend (very hard), party has to show:

· misconduct of opponent

· concealing of evidence

· Closer to trial, more discovery, time and work have been put in, and the less likely judge will allow leave to amend.

3.  Cases

· Amending and Prejudice

Beeck v. Aquaslide (p. 466)

Court: 8th Circ., 1977

Facts: P sued for waterslide injuries.  D initially admitted manufacture, but then discovered the slide wasn’t theirs, and wanted to amend their answer to deny manufacture.  However, P’s statute of limitations had run by then, so P couldn’t sue real manufacturer.

Holding: Leave to amend should have been granted, b/c D acted in good faith and investigated sufficiently.  P can probably still sue real culprit.  Not to grant leave to amend prejudices D: how can D defend another’s slide?

Issues:

· No one really in bad faith here.  Not clear how prejudice comes out.

· What if the trial court had come out on the reverse?  Would 8th Circ still affirm?  Probably, b/c no abuse of discretion.

· Relation Back

· Relation back depends on two issues (15(c)):

1. Text of complaint (e.g., broad or narrow), and

2. Whether D had fair notice of new claim.

Moore v. Baker (p. 474)

Court: 11th Circ, 1993

Facts: P sues D dr for not giving enough information for informed consent to operation.  P later moves to amend to add a claim for negligence.
Holding: Motion denied.  B/c P’s claim was pled narrowly, it gave D no notice of a negligence claim.  P would have to assert new facts to claim negligence.  Doesn’t pass the 15(c) test.

Bonerb v. RJ Caron Foundation (p. 476)

Court: District, NY, 1994

Facts: P originally sues D for negligence in maintaining basketball court; later moves to amend to claim negligence as well.

Holding: Motion granted.  Complaint was general enough and alleged facts that D could have seen as pointing to a negligence claim.

Issues:

· The key is whether D had fair notice that the amended type of claim was a possibility.

II. Discovery

A.  General Information

· The frame for discovery is set by pleadings.

· Pleadings establish what’s been alleged, answered, denied

· Determine scope of discovery

· Concentrate on what’s been denied and therefore made an issue

· P Goals

1. Get enough information to avoid total defeat (summary judgment, etc)

2. Amass an attractive case to try (push for settlement)

3. Win outright with huge amount of information (hard!)

· D/person w/o burden of production/proof tries to prevent all of the above!

· Mutual goal: keep own costs low, opponents’ costs high.

· Discovery is only one way to solve the problem of information.

· Investigation outside realm of trial, everything your own client knows/has, publicly available info, things people must legally provide to client (police records, etc), friendly people’s contribution, legitimate sleuthing techniques (surveillance, etc), expert opinions

· Still, discovery provides information available no other way: uniquely opponent info.

· The realm of discovery is not the realm of what will be admitted in court—it’s much broader: to be discoverable, it need only be reasonably calculable to produce admissible evidence.

· Discovery is thus more of an investigation device than a preparation device.

B.  The Scope and Limitations of Discovery

· What are the limits on scope of discovery?

· Scope is subject to privilege (Rule 26(b)(1)), relevance, partial protections on litigation preparation and experts; otherwise, limits are set ad hoc by the courts.

1.  The Basic Test of Relevance

· The rules of discovery are governed by Rule 26(b)(1): parties have a right to discover any information, not privileged, which “is relevant to the subject matter involved in the pending action.”

· The information sought need not be admissible at trial, if it appears reasonably calculated to lead to the discovery of admissible evidence.

· Under Rule 26(b)(1), virtually any evidence arguably relevant to the issues in the case, or to matters that might become issues in the case, may be demanded.

· Even evidence that could not be used at trial, such as hearsay, is discoverable if it might lead to other evidence that would be admissible.

· The core concept of relevance is what a court at trial would find relevant.

· However, despite the breadth of 26(b)(1), information is not automatically subject to production if it meets the broad relevance standard.

· Rule 26 provides that relevant information is discoverable unless “otherwise limited by the court.”  Limitations include:

· Protective orders, under Rule 26(c), to protect a person from annoyance, embarrassment, oppression, or undue burden or expense

· Court has discretion to limit or bar discovery that falls within 26(b)(1), after weighing its relevance against the factors above.

Blank v. Sullivan & Cromwell (p. 483)

Court: Dist, NY, 1976

Facts: female P sue law firm for sex discrimination under Title VII.  P seeks information about D’s female partners, permanent associates; P says it’s relevant b/c it reveals attitude toward women throughout the firm, D says it’s not discoverable b/c not relevant to claim and P is not a member of that class.

Holding: Information is discoverable under 26(b)(1), b/c it could reasonably lead to discovery of admissable evidence.

Issue: 

· Here, P seeks a broad view of the scope of discovery.

Steffan v. Cheney (p. 485)

Court: D.C. Circ., 1990

Facts: P sues military for wrongful discharge from naval academy due to P’s statement that he is a homosexual, not his conduct.  During discovery, P refused to answer questions about his conduct.  P claimed both a privilege (self-incrimination) and irrelevancy.

Holding: Court says the question is irrelevant (beyond scope of discovery.  D can only ask about P’s contested statement, and his behavior is not relevant to his statement.

Issues:

· Here, P seeks a narrow view of the scope of discovery.

· The court didn’t discuss P’s privilege, b/c the question wasn’t relevant (out of scope) and so no need to assert a privilege.

· The remedies pleaded affect the scope of discovery.  Here, the remedy sought was reinstatement.  Since conduct is relevant to reinstatement, D thinks they should be able to discuss it now.

2.  Privilege

Rules 26(b)(1) & 26(b)(5)

· Rule 26(b)(1) itself limits discovery to information that is “not privileged.”

· Privilege: the legal right to resist compelled production of info/testimony.

· Policy favoring confidentiality is more important than access to the evidence.

· Attorney/client, priest/penitent, doctor/patient, psychotherapist/patient, husband/wife

· Sources of Privilege Law:

1. Constitution: 5th Amendment against self-incrimination.

2. Statutory: most have origins in CL; ex. spousal, priest/penitent, patient/doctor, atty/client.

· Two themes of privilege law:

1. Privacy/dignitary interest: basic human decency demands the privilege

2. Benefits outweigh the drawbacks: encouraging people to consult experts, etc

· In some situations, a lawyer can create privilege!

a. Attorney-Client Privilege

· Requirements:

1. Confidential communication between attorney and client for purposes of getting legal advice (as opposed to business advice).

2. Lawyer/client relationship and vice versa (does not cover interviews w/witnesses, Hickman).

3. Protects only communications between person asserting privilege and others.

4. “Confidential” does automatically not mean “privileged.”

· What’s not covered by the privilege?

· Non-legal communications, lawyer’s observations, third-party communications (must maintain confidentiality requirement)

Upjohn v. U.S. (supplement)

Court: SC

Facts: In anticipation of litigation, the general counsel of the corporation sent surveys to employees to determine if any illegal conduct had taken place.  D says those surveys, etc are discoverable b/c the P general counsel did not have an attorney/client relationship with the employees of the corporation.

Holding: Communications between corporate general counsel and corporate employees is protected by the attorney/client privilege.  However, the communication must be in a legal context.

Issue:

· Expanded protection to cover all employees of a corporation. (all corporation seen as client).

· Court seemed persuaded by need of corporation to have its employees cooperate with the attorney.

· Alternately, this will hinder govt investigations and increase informational costs.

· However, the privilege only protects “What did you tell your lawyer?” not “What happened?”  So govt can still potentially get the information.

b. Work Product Doctrine

· Rule 26(b)(3): provides that documents and tangible things which were prepared in anticipation of litigation or for trial are discoverable only upon a showing that the seeking party has a substantial need, and that he is unable w/out undue hardship to obtain the substantial equivalent of materials by other means.

· What constitutes need? Ex. dead witness.

· This rule codifies the SC decision in Hickman.

· Note: even where such a showing of need and hardship is made, the “mental impressions, conclusions, opinions, and legal theories of an attorney” shall be protected from disclosure.

· Rule goes beyond lawyers to parties and to all those who helped build case (ex. insurers) so long as there was anticipation of litigation.

· Mental impressions, conclusions, opinions or legal theories of an attorney, or other representatives of a party, are protected by the privilege.

· The structure is two-tiered: lesser showing of need to obtain statements, higher showing to obtain impressions, etc.

· The rule is limited to documents and tangible things, so information not reduced to writing may be even more protected. (?)

Hickman v. Taylor (p. 521)





(Bundy’s favorite!

Court: SC, 1947

Facts: Who is the Philadelphia lawyer?  P wants witness statements from D lawyer’s private interviews of witnesses and his memos made from other interviews.  Materials are clearly relevant and are not protected by the attorney/client privilege b/c they aren’t communications with clients.

Holding: SC creates the work-product doctrine, b/c to allow lawyers to obtain others’ work would undermine the adversary system. So: material obtained by lawyers in preparation for litigation is the work product and isn’t discoverable on mere demand: must show necessity and hardship.

Issues:

· “Gentlemen don’t read each other’s mail”—notion of fair contest affects decision here.

· It’s not quite a privilege, more of a presumptive immunity that can be overruled.

· “Advocates are not good witnesses”—better for opponent to get it from the source

3. Discovery of Experts

· An expert witness is a person whose testimony, because of her specialized knowledge, skill, experience, training, or education, will assist the trier of facts in understanding the facts and reaching conclusions on the contested issues.

· Experts are brought in when an “interpretive overlay” of the facts is needed, or when the factfinder lacks training to understand the facts, b/c the material is “outside the normal scope of understanding.”
· Normally no experts allowed on “domestic law”, to tell the jury what the law is
· Malpractice experts almost always required
· Experts as to “custom and practice” in an industry
· Where the issue is “cause and effect”—given these facts, what conclusions can be drawn?
· Damages—prognosis of injury, value of lost opportunity…

· Four kinds of “experts”: 

1. Testifying Experts: consulted, retained, and presented as having an opinion at trial

2. Non-testifying, but Retained Experts: consulted and retained; sometimes to take them out of play in the case—stockpiling experts 

3. Consulted, but Not Retained Experts: only consulted—perhaps they disagreed with your case.  You are probably not required to voluntarily release names here.

4. Fact Witnesses: saw what happened

· Note you can be an expert per se, but only called as a fact witness, not for your expertise

· Experts’ knowledge is clearly relevant under 26(b)(1).  However, the Rules grant special treatment under discovery to experts.

· Testifying Experts:

· 26(a)(2): parties are required to disclose the names of their testifying experts at least 90 days before trial, along with a report concerning opinions, qualifications, etc.

· Opposing side can object on basis of qualifications, and areas to be covered

· 26(b)(4)(A): after disclosure, testifying experts may be deposed as well.

· Why this broad right to discovery from testifying experts?  Because experts can’t be effectively cross-examined at trial w/o discovery on their opinions and the bases for those opinions.

· Non-testifying experts are treated differently from testifying experts.

· Rule 26(a) doesn’t require disclosure of their names.

· 26(b)(4)(B) provides that a party may only seek discovery concerning non-testifying experts upon a showing of “exceptional circumstances.”

· Reasons are similar to those for work-product: non-testifying experts are involved in pre-trial preparation, stultify adversarial context.

· You only have to disclose the identities of fact witnesses and testifying witnesses; you don’t have to disclose people who disagree with you because, otherwise, it would discourage people from going out and finding other witnesses

Rule 26(b)(4): Trial Preparation: Experts.

· 26(b)(4)(A): A party may depose any testifying expert, once the written report has been filed.  Under 26(e)(1) there is a duty to supplement the deposition testimony.
· 26(b)(4)(B): For non-testifying experts, a party may only discover information for experts retained for phys/mental exams under Rule 35, or upon a showing that it’s impracticable to obtain facts and opinions by other means.
· 26(b)(4)(C): Party seeking discovery shall pay the expert a reasonable fee.



Thompson v. The Haskell Co., (p. 536)

Court: Dist, FL, 1994

Facts: For sexual harassment suit, D wanted the records of P’s retained, but non-testifying psychologist, b/c they were obtained under exceptional circumstances (right after alleged problems), so D has no other means to obtain information.

Holding:  b/c these exceptional circumstances, discovery is allowed by interrogatories or depositions.  Rule 26(b)(3).

Issues: 

· Remember that interrogatories are less intrusive than depositions.

Chiquita v Bolero Reefer, (p. 537)

Court: Dist., NY, 1994

Facts: P retained a nontestifying expert to inspect damaged goods.  D seeks to compel discovery of that expert, b/c they have no information of their own.

Holding: No compelled discovery, b/c D had ample opportunity to send expert of their own to inspect the goods.  In other words, there were no exceptional circumstances here.  However, documents were discoverable b/c they just passed through expert’s possession.

Issues: 

· The court decides the documents issue as it does b/c otherwise, to protect documents from opponents, all you would have to do is to give them to your nontestifying experts.

· What about if your opponent “snaps up” all the “good” experts?  You probably can’t compel testimony, b/c difference in quality isn’t enough to warrant compulsion.

C.  The Basic Methods of Discovery

· How does discovery work?

· First, figure out what’s in dispute and why.

· Shows what the “fight” in the lawsuit is about

· Make a chronology: what do I know?  What do I need to know?

1. Stuff from opponent (party)

2. Stuff from nonparties

· Tactical issues: where to start, and with which device?

· Generally, do background before you do witnesses.

1.  Mandatory Pre-Discovery Disclosure: Rule 26(a)(1)

· Establishes policy of limited mandatory disclosures
· Created to speed up discovery—presumably all this info would be discovered anyway, so why not just get it all out without the fuss?

· Some districts chose to “opt out” of mandatory disclosures.

· Under 26(a)(1), parties are required, at the outset of the case and without a request from any other party, to disclose the information listed in the rule (see below).

· As the trial approaches, parties must also disclose the identity and reports of testifying expert witnesses, 26(a)(2), the names of witnesses to be called at trial, and documents and depositions each party expects to offer in evidence at trial.  26(a)(3).

· There is a duty to supplement these disclosures under 26(e), if the party learns they were incorrect or additional  information comes to light.

· To facilitate disclosure, rule 26(f) requires the parties to meet and confer about disclosure and the subsequent course of discovery.  Until this meeting, the parties are barred from traditional discovery (interrogs, document requests, and depositions)

· All disclosures under 26(a) must be signed by an attorney under 26(g)(1).

Text

· 26(a): Required Disclosures; Methods to Discover Additional Matter.

· 26(a)(1): Initial disclosures.  Before formal discovery requests, and without any prompting, parties shall disclose the following.  These disclosures shall be made within 10 days of the meeting required by 26(f).  Initial disclosures are based on information then reasonably available to the party.  Parties are not excused from initial disclosures if investigation is incomplete or other party hasn’t disclosed. 

· 26(a)(1)(A): name, address, telephone number of people likely to have discoverable information relevant to disputed facts pleaded with particularity in the pleadings.

· 26(a)(1)(B): copies or descriptions of all documents and tangible things in possession, custody, or control of the party, that are relevant to disputed facts pleaded with particularity.

· 26(a)(1)(C): a computation of damages claimed by disclosing party.

· 26(a)(1)(D): any insurance agreements that may be pertinent.

· 26(e): Duty to Supplement Disclosures.

· 26(f): Mandatory Meeting

· 26(g): All disclosures, discovery requests, responses, and objections must be signed by an attorney, signifying the same sorts of things as Rule 11.

2.  Interrogatories

· Governed by Rule 33.  Written request for info: calls for an answer prepared by opposing party and submitted under oath.
· Available against parties only.
· Advantages of using interrogatories:

· Good for when info is hard to deny or mischaracterize

· Cheap to prepare

· Expensive to answer, b/c opponent must investigate

· B/c under oath, they are usable at trial

· Disadvantages of using Interrogatories:

· Hard to get a straight answer.

· No “off the cuff” answers.  Although 33(b)(1) requires the responding party to answer each interrogatory under oath, they are rarely answered spontaneously by regular people—answers are drafted by lawyers

· Limited after basic info, compliance issues

· Costly and burdensome for party served.  Rules have dealt with this by:

· Letting party duck an interrog if the info is in business records: go get it yourself!

· Limiting interrog to 25 questions, including subparts

Text
· 33(a): Availability.  Any party can serve on any other party written interrogatories, up to 25 (including ‘discrete subparts’).  Leave to submit more than 25 granted in consideration of 26(b)(2).

· Filed after Rule 26(f), conference.

· 33(b): Answers and Obligations.  Interrogatories are answered separately and fully in writing under oath.  Objections shall be stated with specificity, 33(b)(4), and party must answer to the extent the question is not objected to.

· 33(b)(5): Party submitting interrogatories may move under 37(a) in respect to opponents’ objections or failures to answer.

3.  Requests for Production of Documents

· Governed by Rule 34, parties can seek production of documents and things, or request to inspect property.
· Applies to parties only.
· Designating things by class

· Limit: can’t define a class w/ no discoverable information

· Limit: categories which impose a large, wasteful expense

· Limit: things outside of scope b/c privilege

· Party who receives request must conduct a reasonable investigation and respond.

· Requesting party:

· Advantages: inexpensive, establishes background of transaction

· Disadvantages: hard to monitor compliance, both b/c you don’t know what opponent is doing, and also request is open to interpretation

· The requested party may assert objections, or inquire as to the extent of compliance—resist the request by construing it narrowly, or asserting privileges.

· Ways to comply: send the requested documents; or, wheel out a box and let them find what they’re after!

Text
· 34(a): Scope.  In compliance with the rules of 26(b), any party may serve on any other part a request:

· 34(a)(1): to produce designated documents or tangible things, or

· 34(a)(2): to permit entry upon land/other property for inspection, etc.

· 34(b): Procedure.  Requests must set forth, by individual item or by category, the items to be inspected, and describe them with reasonable particularity.  Requests must specify a reasonable time, pleace, and manner of inspection.

· 34(c): Persons Not Parties.  Rule 45 sets out how to compel nonparties to produce documents or submit to inspections.  45(a)(1)(c)

4.  Oral Depositions

a.  In General

· Rules 28, 30, 31, 32 apply to depositions.

· Only form of discovery available against a non-party.  3rd party has its own atty.

· “Involve the putting of questions in live format directly to a witness under oath.”

· Q & A transcribed by recording mechanism

· The witness may review, correct testimony; witness’ counsel may cross-examine if she wishes.

· Two types:

1. Oral examination (Rule 30): attorneys for all parties present.

2. Written questions (Rule 31): court. rep. reads questions to witness, no attorney for opposing counsel present.  Not used very often, less useful b/c no follow-up available.

· Advantages of Depositions:

· If you’re patient, you can pin down other side’s version of reality—understand their side of the story and their reasons.

· Powerful, b/c lawyer can ask follow-up questions, based on responses.

· Opportunity to integrate information found in production of documents & thru interrogatories.

· Provides preview of witness’ trial testimony.

· Commit the witness to a detailed version of the relevant events under oath.  If the witness later changes her testimony, excerpts from the deposition can be used to impeach that testimony.

· Disadvantages of Depositions:

· Valuable and powerful, but very expensive (prep. & actual time)

· Written questions not used very often b/c unless it’s a friendly witness, they’re not that useful (can’t anticipate answers, no follow-up).

· Ethical issue: objections during depositions can lead to coaching of witness (also instructing witness not to answer); also objections can be used for disruption for its own sake.

b.  Nuts and Bolts

· If a party is a corporation/organization: who to depose?  Who to ask for what you want to know?

· Under 30(b)(6), you can ask other side to provide someone who know about a certain area.  However, when that person is deposed, you’re supposed to ask only about that area.

· Objections: counsel for witness may object to the question, but the witness is usually required to answer the question anyway, with the objection noted.  30(c).

· When an objection is made, it is noted on the record, but the “examination shall proceed, with the testimony taken subject to the objections.”

· Exception: when the objection to a question involves a privilege, the witness does not have to answer.  30(d)(1).  However, under 26(b)(5), the witness must expressly claim the privilege, and shall give information necessary for other party to assess the privilege’s validity.

· A question not objected to at deposition can be objected to at trial 32(b) Except for matters of form (errors which could have been fixed at the time) 32(d)(3).
· Rules Corresponding to Disagreement over Deposition Questions

· Objections: Rule 30(d)(1): Any objection to evidence during a deposition shall be stated concisely and in a non-argumentative and non-suggestive manner.

· Objection as to form: objection b/c the questions assumes a fact not in evidence.

· Ex. “when did you start beating your wife?” assumes you beat your wife.

· Instruction not to answer okay if there is a privilege, OR judge put limit on scope of deposition, OR other side is beating up on witness in a way suggesting bad faith.

· Time Limits: Rule 30(d)(2): the court may limit the time for the deposition.  The court can impose sanctions for impediments, delays, or other conduct that has frustrated the fair examination of the deponent.  

· Misconduct: Rule 30(d)(3): At any time, upon a showing that the examination is being conducted in bad faith or in a manner as unreasonably to annoy, embarrass, or oppress the deponent, the court may order the end of the deposition or may limit the scope by granting a protective order under 26(c).

· Motion to Compel: Rule 37(a)(2)(b): allows the discovering party, after confering with the silent party in good faith, to ask the court to compel the silent party to answer.

· Protective Orders: Rule 30(d)(3): when questioning is unreasonable/oppressive, witness may move for a protective order limiting or terminating the examination.

· 28 U.S.C. 1927 - allows sanctions against attorney who multiplies proceedings to increase costs.
· Use of deposition testimony at trial is generally inadmissible because is considered hearsay, however, statements made in depositions may be admissible in the following circumstances:

· Party admissions 32(a)(2) 

· Impeachment (even nonparty) 32(a)(1)
· Unavailability of deponent 32(a)(3)
· A party may object to the admission of deposition testimony on any ground that would be available if the witness were testifying in person 32(b), (d).
c. Deposition Misconduct

· Often not sanctioned b/c:

1. Courts worry about risk of error

2. Reluctance coupled w/lack of resources (judges don’t have time & resources to figure out what is going on in discovery)

3. Judge would rather decide case on merits than on squabbles between attys.

· Ways for attorneys to protect themselves:

1. Videotape deposition (implied threat to show judge/jury)

2. Have to be indomitable as deposition taker

· Make questions as clear as possible

· Just “keep coming” don’t pay attn to objection until have overwhelming record.

5.  Physical or Mental Examinations

· Governed by Rule 35: Bundy calls it the most intrusive discovery procedure.
· Used only against a party, or a person under the control of a party.
· Used only when physical/mental condition is in issue, and only when good cause is shown.
· Routine in personal injury cases; if P is claiming injury, that is usually enough for good cause to be shown.
Text

· 35(a): Order for Examination.  Unlike other discovery rules requires a special application to the court and a showing of good cause.  Exam must be shown to be reasonably likely to produce info about the conditions at issue, (mental/physical condition is at issue.)

· Only applies to parties and people in the “custody or under legal control” of parties.

· Qualifications of examiner: any suitably licensed or certified examiner.

· 35(b): Report of Examiner.  Examinee has right to request copy of report, BUT:

· 35(b)(1)/(2): By doing so, he waives the doctor/patient privilege with respect to any previous exams of the same condition by his own physician. 

· Therefore opposing party can request past/future medical records.

· There is a duty to supplement responses under 26(a)(2)(C) & 26(e)(1).

Schlagenhauf v. Holder (p. 510)

Court: SC, 1964

Facts: In big negligence action after a bus accident, various D cross-sue one another.  Some parties want a physical exam of bus driver, but end up ordering nine examinations by all sorts of experts.  Did the lower court abuse its discretion by ordering the nine tests?

Holding: Abuse of discretion.  The exams do not meet the 35(a) requirements of issue in controversy and good cause shown.  Maybe would’ve worked just for eye exam, but in total, no way.

Issues:

· Shows how the party must specifically demonstrate the need for the exam.

· Tension between discovery and privacy.

6.  Requests for Admission

· Governed by Rule 36: in writing, to admit the truth of a proposition/statement/opinion, etc.
· Responses:
· Can object b/c privilege, scope
· Can admit
· Can deny and explain the reasonableness of denial
· “It does not uncover evidence so much as it makes evidence irrelevant by taking an issue out of controversy.”
· Functions best when used to eliminate essentially undisputed issues.
· Weak when admitting something controversial, b/c other side will have good reason to deny, so you won’t be able to get them later.
· Costly to enforce; in the end, it’s usually easier to prove the request.
· A party that fails to admit a matter requested under Rule 36 will have to pay the reasonable expenses of the opponent if the matter is proven to be true.  37(c)(2).
· If a party failed to answer a request for admission, the court often deems the matter admitted.  Some courts have ignored the literal language when the request is near the core of the case.

7.  NonParties

· Only device allowed: depositions

· How to get them to submit?  Use a subpoena (Rule 45), to do two things:

1. Make them attend and testify—subpoena and notice of deposition

2. Get documents—‘duces tacum’, schedule of documents

8.  Discovery Sanctions

· Sanctions For Failure To Disclose Or Supplement:

· Exclusion Of Evidence unless failure was harmless.  Sanction is said to be automatic and it applies at trial, motion hearings, as on motion for summary judgment 37(c)(1).
· Additional Sanctions: the court may impose Rule 37(b) sanctions which usually require an order compelling discovery as a prerequisite, and can inform the jury of the failure to make disclosure, cost, establish that fact, or render a judgment by default.
Rule 37: Failure to Make or Cooperate in Discovery: Sanctions

· 37(a): Motion for Order Compelling Disclosure or Discovery.  Upon reasonable notice to everyone affected, a party may apply for a motion to compel disclosure or discovery as follows:
· 37(a)(1): Appropriate Court.  Make the motion in the court where the action is.
· 37(a)(2): Motion.
· 37(a)(2)(A): If a party fails to make a mandatory initial disclosure required by 26(a), any other party may move to compel disclosure and for sanctions.  Motion must include certification of good faith attempt to confer with non-disclosing party to get them to disclose.
· 37(a)(2)(B): After a good-faith attempt to confer, the discovering party may move for an order compelling a response when:
· A deponent fails to answer a question submitted under 30 or 31
· A corporation/other entity fails to make a designation under Rule 30(b)(6) or 31(a)
· A party fails to answer an interrogatory submitted under Rule 33
· A party fails to respond or permit inspection requested under Rule 34
· 37(a)(3): Evasive or Incomplete Disclosure, Answer, or Response.  Evasive or incomplete responses are treated as failures to respond.

· 37(a)(4): Expenses and Sanctions.

· 37(a)(4)(A): If the motion is granted, and the requested disclosure/discovery is provided, court shall require recalcitrant party to pay the reasonable fees of the moving party.  However, no such requirement if nondisclosure was substantially justified or the award of expenses is unjust.

· 37(a)(4)(B): If the motion is denied, the court may enter any protective order under 26(c), and grant expenses in the reverse of above.

· 37(a)(4)(C): If the motion is granted in part and denied in part, protective orders may be entered and expenses divided according to blame.

· 37(b): Failure to Comply with Order to Compel.

· 37(b)(1): Sanctions by Court in District Where Deposition Is Taken.  If a deponent fails to answer after being directed to do so by the court, he may be in contempt of court.

· 37(b)(2): Sanctions by Court in Which Action is Taken.  If a party or someone on behalf of party fails to obey an order to permit or provide discovery, including 37(a) orders, 35 orders, or 26(f) orders, the court may “make such orders in regard to the failure as are just”, including:

· 37(b)(2)(A): An order that the matters regarding the order will be taken to be established.
· 37(b)(2)(B): An order refusing to allow the disobedient party from supporting/opposing designated claims/defenses, or prohibiting that party from introducing evidence.

· 37(b)(2)(C): An order striking out pleadings, staying further proceedings, dismissing the action, or rendering a judgment by default against obedient party.

· 37(b)(2)(D): An order treating failure as contempt of court (except a refusal to submit to phys/mental exam)

· 37(b)(2)(E): For failure to comply with order for 35 exam, any of the A, B, C sanctions, unless part shows they are unable to produce the person for examination.

· 37(c): Failure to Disclose; False or Misleading Disclosure; Refusal to Admit.

· 37(c)(1): A party failing to disclose under 26(a) or 26(e)(1), without substantial justification, and unless the failure is harmless, shall not be allowed to use that evidence.  Sanctions may also include A, B, C as above and others.

· 37(c)(2): If a party fails to admit the genuineness of any document or the truth of any matter under Rule 36, and the other party proves the genuineness/truthfulness, that party may apply for costs.  Various objections.

· “Automatic Sanctions”—no need to file motion to compel.

· 37(d): Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or Respond to Request for Inspection.  If a party fails in the above, the other party may move for immediate sanctions (no need to move to compel discovery).  Court may apply A, B, C of 37(b)(2), or to pay reasonable expenses.

· Failure to act described in 37(d) may not be excused on the ground that discovery is objectionable, unless the party has a pending motion for a protective order under 26(c).

Rule 26(c): Protective Orders

· 26(c): Upon motion from a party from whom discovery is sought, after good faith conference, and with showing of good cause, the court may make any order which justice requires to protect a party/person from annoyance, embarrassment, oppression, or undue burden or expense.

· May include such orders as to stop discovery, limit exposure, limit discovery to certain matters, etc.

· Under 30(d)(3), such an order may be granted for unreasonable conduct at depositions.

· Privacy v. Motion to Compel

Seattle Times v. Rhinehart (p. 502)

Court: SC, 1984

Facts: In libel/invasion of privacy suit by P religious leader, D paper wants to ask for P’s financial documents and lists of members.  P refuses, citing privacy reasons, and requests a protective order.  D files motion to compel.

Holding: Motion to compel and motion for protective order both granted.  Information must be disclosed, but cannot be published.

Issues: 

· D could’ve printed the info if they found it separately.  Was the order then appropriate?

· The purpose of discovery is to get information for dispute resolution.  If information can be used otherwise, it will deter P/D from seeking justice.

9.  Ethical Issues in Discovery

· Informing Opponents

Spaulding v. Zimmerman (Supplement)

Court:

Facts:  This was an effort to reopen judgment in a personal injury case.  Minor P had settled after having an exam.  D’s doctor later found an aortic aneurysm and informed D lawyers.  D lawyers did not inform P and settlement proceeded.  Now P has found out and wants to reopen the settlement.  P lawyers didn’t make a Rule 35 request for exam records.

Holding: b/c P was a minor, and the settlement offer was therefore “presented to the court”,  and D therefore had an obligation to inform the court, so the settlement is reopened.

Issues:

· D not required by the rules to tell P.  If P hadn’t been a minor, court would have left it to P to sue doctor, lawyer.

· Tension in case between life-threatening condition and established rules.  This result is because of the adversary system, where P must ask and D need not volunteer.

· “The darker side of Hickman v.Taylor”

· Could D lawyer have disclosed independently, if D client said no?

· No, b/c information relating to representation of client is protected more than even attorney/client privilege.

· Bundy says: most lawyers would somehow have informed P anyway.

· Court says this is not a sanctions case, b/c lawyers had no obligation.

· Rule 2.1: Lawyer’s Role as an Advisor:

· Withdrawal: client wants to do something technically legal but attorney disagrees for some reason, in most states can w/draw on ground that client’s objective is “repugnant and /or imprudent.”

· Moral advice permitted, not a basic right of client.

· Rule 6.0: Relief from Judgement or Order: if judgement is final can sue lawyer (if Spaulding hadn’t been a minor).

Kodak Case (supplement)

Court: 

Facts: In an antitrust case, D lawyers did several things wrong: first, they hid evidence and said it had been accidentally destroyed, and second, they did not disclose a letter from a testifying expert after the court ordered the disclosure of all “interim reports.”

Result: When this came out at trial, P destroyed D’s witness and credibility.  P won, but D won on appeal.

Issues:

· There is no obligation to create interim reports—it’s actually discouraged.

· You can destroy your own work product if it’s your normal practice.

· How convinced of the validity of your reasons for not producing do you have to be?

· When a client asks about legal obligations, the lawyer may urge any “nonfrivolous position”, with an element of professional reasonableness.

III. Right to Jury Trial

· In many civil cases, the parties can choose between judge or jury trials.

· Judges: white, male, middle-aged, educated in law

· Must issue rulings with specific findings of fact and law.

· Juries: drawn from community, serve for short time only

· Deliberate in secret, announce only general verdicts

· Both trial and appellate courts must give jury verdicts wide deference.

A.  Seventh Amendment Background and the Historical Test

· The 7th A was enacted against a background of two separate systems of trial courts: those of law and those of chancery/equity.

· Law vs. Equity Historically

· In medieval England, the law courts were the “king’s own”, with various forms of action.  They were mobile, offered monetary relief, and established political legitimacy by bringing in juries.

· Because of the rigidity of the “forms of action”, the law courts became unsatisfactory for some types of cases.  With a ‘back-door move’, you could take your case to the Chancellor, who sat in equity.  As a centralized royal figure, he decided cases himself without a jury, and gave specific relief (injunctions).

· The original Constitution had no jury right included.  The 6th and 7th A were added as anti-federalist measures supported by those who thought the federal courts would become “debtors’ courts” to crush individuals.  Juries were thought to prevent this kind of abuse.

· The 7th A doesn’t apply to criminal trials.  (See 6th A)

· Doesn’t apply in state courts, but virtually every state has its own version.

· It “preserves” the right of jury trial in those cases which could have been brought in common law courts, but doesn’t expand it.  So if a cause of action was traditionally tried in equity, then there is no right to jury trial for that action today.

· The Historical Test: look to analogous actions in 1791 and argue resemblances.  

· Since colonial treatment varied widely, the courts will look to what was done in England in 1791.

· Biggest problems arise from statute-created causes of action with no historical counterparts.

· Why not decide on the basis of policy?  Unfortunately the original divisions had no policy basis—just developed happenstance.

· The original division was about remedy, not about judge/jury difference!

Chauffeurs, Teamsters v. Terry (p. 652)

Court: SC, 1990

Facts: P employees are seeking relief, in the form of back pay, for D union’s breach of duty of fair representation.  P seeks a jury trial, D opposes.

Holding: SC applies historical test and finds that the closest resemblance is to action against a trustee for breach of fiduciary duty, which was tried in equity.  However, because there are legal issues involved, SC declares a tie.  Since P seeks monetary damages, the balance tips in favor of a jury.

Brennan Dissent: get rid of the historical test and decide solely on relief sought.

Stevens Dissent: finds malpractice analogue more applicable

Other Dissent: once you find the analogue, that’s it.

Issues:

· Historical test is “shallow”, has no “grabbing power”, we don’t have confidence in it

· Which is more important to examine, the substantive claim, or the remedy?  Neither is related to why you should have a jury trial or not.

· The choice you make is related to how you feel about jury trials.

· Go by remedy ( pro-jury trial

· Go by claim ( more ambiguous

· New procedures, as well as new claims, can be a problem.  The merged system of law and equity allows P to sue in federal court and ask for BOTH specific performance and monetary damages!

B.  Complexity in Jury Trials

Japanese Electronics (supplement)

Court:

Facts: P, suing major electronics firms in antitrust, alleges conspiracy to control US markets and also a dumping claim.  Relief sought includes treble damages and injunctions; D counterclaim.  P move for a jury trial, D move to strike demand, saying both that there is no right to jury trial, and even if there is, the 7th A is overruled by the 5th b/c the case is too complex for a jury.

Holding: Court finds historical test doesn’t block jury trial.  However, court agrees with 7/5 analysis, saying the due process right requires juries to be able to make rational decisions, and if the jury can’t make those decisions, they can’t have the case.

Issues:

· This case is as close as the federal courts have come to recognizing a “complexity exception” to the 7th A.

· What are the tactical reasons for D to strike the jury?

· Anti-Japanese sentiment

· “Underdog” sympathies of the jury—IBM amicae curiae

· Saying that a case is too complex for the jury means making a comparative claim between judges and juries—that judges are better-equipped to handle complex cases.

· Means D must think their case is better on the merits, b/c they want the more accurate decision-maker.

· The case proposes a substantive standard: the jury must have a reasonable understanding and be able to come to a rational conclusion.

· Why would we think a judge would be better equipped to handle complex cases?

· Professional knowledge, professional diligence, higher motivation,

· Why would a jury be better?

· 12 people are more likely to cancel out bias, etc, than with one judge.  The harder the case, the more people should look at it!  Encourage lawyers to tone down a case.

· Remember, the court must do all it can to preserve the right to jury trial.

C.  Which Judge, Which Jury? 

1.  Jury Selection
a. Summoning a Jury Pool

· Relevant Statutes: 28 USC §1861-67

· §1861: “litigants…entitled to trial by jury shall have the right to juries selected at random form a fair cross section of the community.”

· §1862: no discrimination based on race, color, religion, sex, national origin, or economic status

· §1867(c): Challenging the Jury Pool: need (1) a cognizable, immutable group (women yes, Muslims probably not) with (2) substantial under-representation.

· The jury will try the case if the judge decides the facts are triable: “sufficiently in dispute”

· Standards for jury unanimosity vary: federal unanimous required, states vary

· Two stages of Summoning Jury Pool:

1. Source Lists: using voter registration lists as source for summoning potential juries to the pool.  If the source list underrepresents any cognizable, immutable group, it must be supplemented to assure a fair cross section.

2. Voir Dire: selecting the jury from the pool.  Questions by attorneys or judges.

b. Challenges for Cause

Rule 47(a): either judge or jury may ask questions of potential jurors

· You need a reason to discharge a juror when challenging for cause.

· No limit on number of challenges for cause.

· What will be a valid challenge for cause?

1. Definitely Valid: potential juror has direct knowledge of the case, is a relative or employee  of a party, credibility (juror is lying during voir dire)

2. Probably Valid: knows parties, witnesses, or attorneys; has had a similar problem as that in the case

3. Might be Valid: employed by institution of the same kind as in the case

· On appeal, you can challenge the challenges, but you must show that the challenged challenge affected the outcome of the case.

c. Peremptory Challenges

Rule 47(b)

· With a peremptory challenge, the laywers can strike potential jurors for any reason or no reason.

· 28 USC §1870 gives three peremptory challenges, with additional ones possible for alternate jurors are selected.

Edmonson v. Leesville Concrete (p. 681)

Court: SC, 1991

Facts/Holding: SC extends rule of Batson to civil cases.  A litigant in a civil case cannot use a peremptory challenge to exclude jurors on account of their race, b/c EP rights of jurors.  The peremptory challenge is a state action (?) and Edmonson has standing to assert the rights of an excluded juror.

· The opposing side must show a prima facie case of discrimination is established, usually by showing a pattern of strikes against members of a particular race.

· Very hard to show a pattern with one strike.

· Any expressly race-based challenge, even if made in good faith, will be stricken.

· Otherwise, if the lawyer can show a reason for the challenge, it will be accepted.

· Marshall: the ease of supplying pretexts for peremptory strikes means the entire system should be abolished.

· In JEB v. TB, a plurality of SC held that EP forbids discrimination on basis of gender in preemptory strikes, but it’s uncertain law.

2.  Judicial Disqualification

a.  Selecting Judges

· The federal system allows only challenges for cause against judges.

· 28 USC §144 (p. 278): allows parties to make specific charges about a judge’s bias or prejudice.  Contrary to the wording of the rule, the judge rules on himself if challenged!

· 28 USC §455:

· §455(a): Broad Guidelines: Judge shall disqualify himself in any proceeding in which his impartiality might reasonably be questioned.

· Objective Standard: focus is on appearance of bias, not just if the judge really is biased.  Why?  To maintain faith in judicial system.

· Recusing yourself is easier when there are alternative judges.  But no alternatives on SC, and parties have right to all nine, so recusal is less likely at SC.

· §455(b): Specific Guidelines: a judge is barred when:

· “He has served as a lawyer in the matter in controversy” before becoming a judge.  Note the old issue must be very close to the current one.  (Blank p. 699)

· “He has served in governmental employment and expressed an opinion concerning the merits of the particular case or controversy.”  Some former opinion is okay—depends on the strength.  Also, forming some opinion during trial is okay, if not too strong.

· The judge or her family has a financial interest in the outcome. 

· §455(e): Parties can waive the disqualification for §455(a), but not for §455(b).

Liljeberg v. Health Servicees Acquisition Corp.  (p. 689)

Court: SC, 1988

Facts:  A judge presided over and ruled on a case in which he was involved with one of the parties.  He didn’t realize his connection at the time, but recognized it after the fact.  However, he didn’t end his involvement b/c he reasoned that if he was unaware of his connection, he couldn’t have been biased.

Holding: Two questions: can §455(a) be violated just on appearance of partiality, when judge was unaware of involvment?  Yes.  Judge should’ve applied the rule retroactively, to maintain confidence of public.  Judge has the burden.  Two, is relief available under Rule 60(b) when such a violation is not discovered until after the judgment has become final?  Yes, the court can vacate the judgment, under 60(b)(6).

IV. Taking the Case from the Jury

A.  Summary Judgment

1.  General Issues

· Analytically, SJ is linked to the rules for taking the case from the jury.

· Comes before trial.

· After 12(b)(6), SJ is the principal device for avoiding trial.  

· 12(b)(6): claim is legally insufficient; SJ: claim is factually insufficient.

· SJ motions can be made at the beginning, middle, end of discovery—right up to the eve of trial, whenever you can show that there’s nothing to try.

· “Adjudicative alternative to trial for cases so one-sided that trial would be pointless.”

· Designed to allow early resolution of cases in which P meets the minimal burden to plead the elements of a compensable claim (survives 12b6), but cannot prove one or more of those elements.

· In ruling on an SJ motion, the court should make all reasonable inferences in favor of the nonmoving party, and view potential evidence in light most favorable to the nonmoving party.

· The court should not weigh evidence, or assess witness credibility—just examine whether it exists.  Weighing and assessing is for the jury.

· What does an SJ motion say?  “With respect to this issue, there is no genuine issue as to any material fact; therefore, I am entitled to win on this point.”

· Reaches both legal and factual merits of the case.

· Take one issue the other side needs to win, and show that they can’t possibly prevail on it.

· Note: if nonmoving party shows that there is some evidence for their case—no matter how miniscule—the SJ motion must be denied, b/c that smidgen establishes a genuine issue as to a material fact.

· It’s harder for P to “win the whole thing” on SJ than D, just in practical terms, but P can still move for SJ on certain issues to remove them from contention.

2.  Rule 56: Summary Judgment

· 56(a): For Claimant.  A party seeking to recover upon a claim, etc may move for SJ, with or without supporting affadavits, upon all or part of the claim at any time 20 days after commencement of action.

· 56(b): For Defending Party.  Defending party may move at any time for SJ, with or without supporting affadavits, upon all or part of the claim at any time.

· 56(c): Motion and Proceedings Thereon.  “The judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law.”

· “No genuine issue”—no real disagreement between the parties

· “Entitled to judgment”—the governing substantive law entitles me to relief

· 56(d): Case Not Fully Adjudicated on Motion.  When the court grants SJ on only part of the proceedings, she will specify which facts are without controversy, etc.

· 56(e): Form of Affidavits; Further Testimony; Defense Required.

· Affidavits will be made on personal knowledge, and will set forth facts as would be admissible in evidence.

· Court may permit affidavits to be supplemented/opposed with depositions, answers to interrogatories, and additional affidavits.

· When a motion for SJ is made and supported, the adverse party may not rest on mere denials of the pleading, but must respond with specific facts showing there is a genuine issue for trial.  With no such response, SJ will be entered for moving party.

· 56(f): When Affidavits Are Unavailable.  If the opposing party cannot obtain affidavits for legitimate reasons, court may delay hearing the SJ motion or may order a continuance.

· 56(g): Affidavits Made in Bad Faith.  Any affidavits in bad faith will result in paying the other part reasonable expenses, and may also result in contempt.

3.  Cases

· Making the SJ Motion

Adickes v. Kress (supplement)

Court: SC, 1970

Facts: White P was refused service and arrested after being in company of black students in D dept store restaurant.  P sues under 29 USC § 1983 for deprivation of federal civil rights, and must prove both D deprived her of a C right and that D acted under color of state law.  P also alleges a conspiracy.  D moves for SJ on conspiracy issue.

Holding: SJ denied b/c D did not meet its burden under 56(c).  D must make an affirmative showing of the absence of evidence to support P’s side, and D did not show that there were no cops in the store.  Had D shown no cops in the store, P would have had to respond with affirmative showing of fact to put the issue into controversy, but since D didn’t meet burden, P doesn’t have to.

Issues:

· Why did P have to prove a conspiracy in order to prevail?  B/c § 1983 requires the state’s involvement, P needed to link D to the police.

· What would P have to do to defeat a motion for directed verdict at trial?  (to satisfy her burden of production?)

· Introduce evidence that policeman was in the store.  Jury could then decide on opportunity to communicate, etc.

· Is this burden appropriate?  Yes, b/c it’s an “information-forcing device”--D controls the info about the conspiracy/communications.

· P would have failed had D met its burden, b/c nothing in the record supported her case.

· Why do we put the burden on the moving party?

· Makes it harder; reflects preference for trial, with its spontaneity, cross-examination, credibility issues; effort, difficulty for nonmoving party to respond

Celotex Corp. v. Catrett (p. 616)

Court: SC, 1986

Facts: P is suing D asbestos manufacturer, alleging D’s asbestos killed P’s husband.  D moves for SJ, saying P has not shown any evidence that D’s asbestos came into contact with husband.  Lower court overturns SJ, saying D didn’t have evidence of P’s lack of evidence. 

Holding: SJ correct.  D’s showing was adequate to meet the burden of 56(c).  D need only show the absence of P’s evidence, not prove its absence.

Issues:

· Does Celotex overrule Adickes?  More like modifies it.  And Adickes is not overruled on its facts.

· Celotex creates two options for making SJ motion:

1. Affirmatively showing of one’s own proof.

· If moving party has the burden of proof on this element, they must do it this way.

2. “Show opponent’s box is empty”—affirmative showing of absence of opponent’s proof.

· Celotex presents a different view of the preference for trial than Adickes.  If we trust discovery to produce accurate depiction of the record for trial, then we can trust SJ and have no need for trials.

· Responding to the SJ Motion

Arnstein v. Porter (supplement)

Court: 

Facts: Eccentric P sues famous D for copyright infringement on various songs.  D moves for SJ b/c P hasn’t shown access.  P would need to show some similarities and some access for jury to be able to conclude copying occurred.

Holding: SJ denied.  B/c court finds some similarities between the songs, and P has some scant evidence for access, there is a genuine issue of material fact and the case should go to the jury, b/c P has the right to persuade the jury on credibility issues.

Issues:

· How does the court decide whether a genuine issue of material fact exists?

This court seems to have been wrong; consider that SJ becomes useless if all P has to do to avoid it is to say “You did it”.  With this additional power, P could bring all sorts of frivolous lawsuits, and b/c SJ would be gutted, P would have additional leverage for settlement.  Bad!

B.  Judgment as a Matter of Law 

1.  In General

· The judge takes the case away from the jury, and determines the outcome as a matter of law, when “there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue.”  50(a).
· JML encompasses both Directed Verdict (DV) and Judgment Notwithstanding the Verdict (JNOV)—the only difference is the time that the motion is granted.
· Criticism: runs the risk of violating the 7th A right to jury trial, if a judge can just take that away whenever she feels the jury didn’t do “a good job”!
· Rationale for the Motion:
· Judicial efficiency and conservation of judicial resources
· Fairness to the parties
· Management of the case—control irrational juries with the judge as the factfiner.
· The motion is available to both parties, but it’s rare for P to be granted JML.
· D can move for JML at the end of P’s presentation of evidence, on the grounds that P hasn’t produced enough evidence to support a rational verdict in P’s favor.  The judge can deny the motion, or enter judgment for D based on P’s insufficiency of evidence.
· P must wait until the end of D’s presentation (since due process requires that each party get an opportunity to present their side of the case).  D can refute P’s proof, or establish an affirmative defense.
2.  Standard for Granting JML

· JML may be granted when:

· The opposing party has been fully heard on an issue, AND

· There is no legally sufficient evidentiary basis for a reasonable jury to find for that party.

· Assumes no issues of credibility (jury demesne) and that the jury would draw all permissible inferences in favor of the nonmoving party.

· The court should not weigh evidence—it should assume that a jury would agree with nonmoving party on all nonmoving party’s evidence, and then consider whether that would provide a legally sufficient basis for a verdict for that party

· Should not be granted if a reasonable jury could disagree—that means it’s properly submitted to the jury.

· If a JML motion is made on an “issue of law”, then there’s no question for the jury—only for the judge.

· How much of the evidence should the judge consider?  (no standard exists)

1. All of the evidence?  (modern trend)

2. All of the evidence good for the nonmoving party, and unimpeached/uncontradicted testimony that favors the moving party?

3. Only evidence supporting the nonmoving party?

Directed Verdicts: Rule 50(a)(1): if during a trial by jury a party has been fully heard on an issue, and there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue, the court may determine the issue against that party, and may grant a motion for Judgment as a Matter of Law (JML) against that party with respect to a claim or defense that cannot under the controlling law be maintained or defeated without a favorable finding on that issue. (2) Motions for JML may be made at any time before submission of case to jury. Such motions shall specify judgment sought and law and facts on which moving party is entitled to the judgment. 

· This is the old “directed verdict” rule.

· Comes before the jury has retired, and can be made at any time after the other party has presented their relevant evidence for the claim.

· Decisions are made according to all the evidence (modern trend)

· Reasons why JML are often denied:

· If the judge grants JML and is reversed on appeal, a whole new trial will be necessary.

· If the judge denies the JML, two things can happen:

1. If the evidence is as one-sided as the judge believes, the jury will likely return a verdict for the “right” party anyway, without any judicial intervention necessary.

2. If the jury doesn’t find for the “right” party, the judge can then rescue the case by granting a motion for a renewed JML.

Renewing Motion for JML After the Trial: JNOV: Rule 50(b): Renewing Motion for JML After Trial.  If, for any reason, the court doesn’t grant a motion for JML made at the close of all the evidence, the court is considered to have submitted the action to the jury subject to the court’s later deciding the legal questions raised by the JML motion.  

· To make a renewed JML motion (jnov), you must have first made an initial JML (dv) motion under 50(a)(1).  If you didn’t, you waive your right to make one after the verdict under 50(a)(2).

· Motion must be made within 10 days of judgment.

· A renewed JML (jnov) motion should only be granted if there is no substantial evidene to support the decision of the jury.

· To rule on the renewed JML (jnov), the court can:

· If the verdict was returned:

1. Allow judgment to stand (deny renewed motion for JML)

2. Order new trial

3. Direct entry of JML (jnov)

· If no verdict was returned:

1. Order new trial

2. Direct entry of JML

· Dilemma for using renewed JML: the grant of the renewed JML might be reversed on appeal; therefore judges “attach” a new trial motion to the renewed JML so if the JML is reversed, it goes straight into a new trial.

Penn RR v. Chamberlain (p. 720) 

Court: SC, 1933

Facts: the suit was for wrongful death in a train crash.  P’s eyewitness’ testimony that he saw the cars collide was in conflict with undisputed facts about his position and angle of vision.  D’s employees contradicted the testimony about collision.  Which version is credited?

Holding: JML granted, b/c P’s testimony is not credible—no reasonable jury could decide in favor of P based on evidence presented.

· When facts are balanced 50-50, JML goes against the party with the burden of production.

· Didn’t the court’s decision on witness credibility invade the province of the jury?

Boeing Co. v. Shipman (p. 726)

Court: 5th Circ., 1969

Facts: none

Holding: on all JML motions, the court should consider all evidence in the light most favorable to the nonmoving party.  To present a case to the jury, the amount of evidence should be of sufficient quality and weight that reasonable juries could reach different conclusions with impartial judgment.  The court should not weigh conflicting evidence, or determine the credibility of witnesses—that’s for the jury.

3. Policy Considerations

· JML ensures that juries make only rational inferences about facts.

· Guards against arbitrariness, preserves the rule of law.

· Tension: if judges never intervened, the juries would decide the law; if judges intervene too much, the juries don’t get to decide the facts.

B.  Granting a New Trial

1. In General

· A judge may order a new trial on her own initiative, or on a party’s motion under Rule 59.  59d.

· Unlike JML, which leads to a judgment for the moving party, grant of a new trial doesn’t end the case, but leads to a second trial on all or part of the case.

· A party must move for a new trial within ten days of judgment.

· Two reasons to move for a new trial under Rule 59:

· Flawed Procedures: Something happened during the course of trail to throw the factfinder off the trail: “disturbances in the Force”—things like influencing the jury, etc.

· Note: under Rule 61, a new trial should not be ordered for misconduct that was harmless or adequately corrected by the judge.

· Flawed Verdicts: Given the amount of evidence, the factfinder “misfired”—the verdict was within the jury’s power, but is “against the great weight of the evidence”.

· Traditional grounds for granting a new trial:

1. Judicial Error: exclusion/admission of evidence or jury instruction.  Usually requires objection by party when evidence was admitted/excluded or instruction given/denied.

2. Improper Conduct  by Party/Witness/Counsel: if misconduct creates a substantial risk that unfair verdict will result.

3. Jury Misconduct: rare, but possible.

4. Jury Verdict Against Greater Weight of the Evidence: however, a judge must not substitute her own judgment for that of the jury on matters of credibility, testimony, and weight of the evidence.

5. Verdict is Excessive or Inadequate: if damages allowable are fixed by law, or when discretion is way out of line, then the judge may then grant a partial new trial on the issue of damages.

6. Newly Discovered Evidence: evidence must be discovered after the end of trial; the party must have been reasonably diligent during discovery, evidence must be material to outcome, and injustice would result if no new trial granted

· Order for new trial not appealable until the end of the new trial.  JML is appealable right away; usually a judge will enter a conditional order for new trial with entering JML, so if JML is overturned on appeal, the new trial will go ahead without delay.
· This conditional order helps to guide the appellate court if it reverses the JML—what did the trial court think about a new trial?  Helpful b/c trial court was right there, while appellate court has less information.
· Standard is abuse of discretion, so orders for new trials usually stand.
Rule 59: New Trials; Amendment of Judgments

2. Standard for New Trial

· A new trial should be granted when the verdict in favor of the non-moving party is against the great weight of the evidence, requiring that the verdict be set aside and that a new trial be granted.

· The standard is lower than that for JML.  The moving party can concede that there is enough evidence there to allow the jury to find for the non-moving party; but still argue that the weight of the evidence so strongly favored the moving party that a new trial should be granted.

· In considering a motion for new trial, the judge can weigh the evidence, acting as a “thirteenth juror”.

Lind v. Schenley Industries (p. 733)

Court: 3rd Circ., 1960

Facts: P alleged that D company had promised him an increase in salary, but breached that promise.  P and secretary’s testimony was only evidence for P, and the salary increase would’ve doubled P’s pay and paid him more than his boss.  Jury found for P, D made motion for new trial. 

Holding: new trial granted b/c verdict was against the great weight of the evidence.

3. Conditional Motion for New Trial

Rule 50(c): Granting Renewed Motion for JML; Conditional Rulings; New Trial Motion.

· Permits the party moving for renewed JML to make a conditional motion for a new trial

· When the court rules on the renewed JML, it must then rule conditionally on the motion for new trial—whether or not it will be granted if the JML is reversed on appeal.

· 50(c)(1): if the renewed JML is granted court shall also rule on motion for new trial by deciding if it should be granted if judgment is later vacated or reversed if JML is reversed on appeal, and the trial judge has conditionally granted the new trial motion, the new trial occurs automatically.

· If the renewed JML is reversed on appeal and the trial judge conditionally denied new trial motion, the original verdict is reinstated.

4. New Trial for Jury Misconduct

· Tanner v. US: jury’s testimony can’t be used to impeach jury’s verdict
· Need to protect stability of verdicts, since losing parties would try to find or create something wrong with jury’s deliberation—must avoid harassing jury!
· Rule 606B of the Rules of Evidence allow a new trial for jury misconduct only where a third/outside party has influenced the jury.
· Justice Marshall’s reading of 606B differentiates between public (what can be seen or heard) and private (what’s in jury’s mind); usually adopted as the basis for 606B interpretation

5. A Diagram of Judge’s Power to Displace the Jury’s Verdict

See attachment.

V. Preclusion

A.   In General 

· Preclusion deals with the legal effect of a final judgment on subsequent cases.

· Purpose: the goals of finality, consistency, efficiency

· What happens after a case is resolved on the merits?

· The court prepares the form of judgment, enters into the record: “We’re done, here’s what happened”—dispositive outcome and what the court decided

· Triggers some new stuff, time to appeal, etc.  After 30 days, if no action is taken by the parties, the judgment becomes final.

· What possibilities are now precluded?

· Stare Decisis—don’t change prior cases for later ones

· Rule of the Law of the Case—judge’s decisions on rules of law hold for the entire case.

· In the simplest formulation, preclusion operates like this:

1. Action I between A and B ( final judgment

2. Action II between A and B: A says, b/c Action I, B will lose

· There are two kinds of preclusion.  Both require a final judgment in a prior action.

1. Claim Preclusion/Estoppel by Judgment/Res Judicata

· Under what circumstances will a judgment rendered in an earlier case prevent X from raising a claim in a subsequent action?

· “Forbids a party from relitigating a claim that “should have” been raised in former litigation.”

· For claim preclusion, the final judgment must have been on the merits.

2. Issue Preclusion/Collateral Estoppel

· When an issue has been decided in an earlier case, under what circumstances must a later court find for the issue in the same way?

B.  Claim Preclusion

1. The Basic Gist

· Goals of CP: 

· Efficiency: raise all the claims you can in one action, so as to use party and judicial resources most effectively.

· Avoidance of inconsistent judgments: reduce the likelihood that different courts will render inconsistent judgments, which is both unfair to the parties and fosters distrust of the legal system.

· Sanctions: if a court dismisses an action for failure to comply with the rules, there needs to be a way to prevent the parties from just filing again; thus, dismissal with prejudice, which is then affected by issue preclusion.

· “CP bars the same claim from relitigation.”

· A claim is precluded when:

1. There has been a final judgment;

2. The judgment was on the merits;

3. The claims are the “same” in the first and second suits;

4. The parties in the second action are the same as those in the first (or have been represented by a party to the prior action)

2. Precluding the “Same” Claim

· The choice of law in a CP case will affect the outcome.  Different jurisdictions have different definitions of what a claim is.

· Old Definition: a claim is precluded when the previous action had an identical cause of action and identical parties.

· The causes of action are the same where the evidence to sustain the first would also sustain the second.

· This is a narrow definition that leads to less claim preclusion.

· These older tests aren’t self-defining, and can lead to different results using the same test.

· Modern Definition: Transactional Model

· Restatement (2nd) of Judgements §24: 

1. When a valid and final judgment rendered in an action extinguishes a P’s claim pursuant to the rules of merger or bar [winning judgment or losing judgment]…the claim extinguished includes all rights of the P to remedies against the D with respect to all or any part of the transaction, or series of connected transactions, out of which the claim arose.

2. What factual grouping constitutes a “transaction” and what grouping constitutes a “series”, are to be determined pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin, or motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage.

· This is a broader definition leading to more claim preclusion.

· “Rights and remedies” language means that changing the legal theory, source of law, remedy, whatever, doesn’t mean the P isn’t precluded.

· Under both tests, the overlap of evidence is important, b/c:

· It defines the risks the rule is supposed to protect against—more overlap means more risk of duplication, as well as more risk of inconsistency.  

· Additionally, more evidence overlap means the claims form a more convenient trial unit.

· Overlap promotes P awareness of alternate theories available to them.

· It’s fair to hold P to what she should’ve seen.

· However, you shouldn’t be precluded with respect to claims you had no reasonable reason to know about, or those you couldn’t have brought at the time.

· Expanded discovery reduces this kind of claim.

· Does CP encourage P to bring marginal claims, b/c otherwise they risk losing them?  If so, does CP then encourage marginal litigation?

· Short term, yes.  Long term, no, b/c CP means that once a judgment is final, it’s final.

· When courts conclude that a second claim ought to be precluded, they often describe the precluded P as trying to “split” her claim between two lawsuits.  Most splitting cases are analyzed as involving:

· Different Theories of Recovery: attempts to recover under two different theories of injury: for example, under contract in one action and quasi contract in a second.

· Arithmetical Splitting: P tries to recover for separate damages from the same incident in separate actions.  Ex: P is injured in accident, sues for hand damages first, then foot.

· Splitting of Relief: where a P asserts one remedy in one action, and seeks an alternative or supplemental remedy in a second action.  (Frier)

Frier v. City of Vandalia (p. 785)

Court: 7th Cir., 1985

Facts: P’s car was towed to garages by D city.  P refuses to pay fine, sues D in Action I for replevin in IL state court, loses.  P then sues D in Action II in federal court for due process violation.  D argues P’s claim is precluded in 12(b)(6) motion; dist judge looks at record (which converts 12b6 into SJ motion) and grants SJ on the merits. 

Holding: fed court must use state court law in this instance.  IL uses the “cause of action” test for claim preclusion.  7th Cir. Doesn’t consider the merits; P is precluded, b/c the same evidence underlies both claims and they “attack the same conduct.”

· 28 US §1738: federal courts must use state law b/c “full faith and credit”—Congressionally mandated rule of intersystem preclusion.

· Concurrence: not precluded, b/c replevin requires P to show improper possession, while due process requires P to show flawed procedure.

· Bundy: the way “replevin” is defined determines if it’s precluded!

· Under transaction test, P would’ve been precluded b/c claims arose out of the same transaction.

3. Between the “Same” Parties

· Who is a party?

· Someone who is named in a claim brought in the action, as either P or D, and who has been made subject to the jurisdiction of the court by valid service of process.

· In this way, a party is “joined” to the action.  This is the classic way to bind someone to the judgment.

· Nonparties are ordinarily not bound by the judgment.

· However, there is this “universe” of people not served and not named and not voluntarily at court, but who are still “close enough” to a party in the action to be bound by the judgment without the normal requirements of participation.

· “So identified in interest that they represent the same legal right”

· Privity: it is possible for someone not formally named as a party to be so closely connected to a suit that it is appropriate to treat her as if she were named.  The party bound is described as “in privity” with the party to the first suit.

· In other words, a judgment is binding only on parties and their privies.

Searle Brothers v. Searle (p. 804)

Court: Utah, 1978

Facts: in Action I, Edlean and Woodey were getting a divorce.  Sons testified in action for Woodey.  The court disposed of “Slaugh House” as marital property and gave it to Edlean.  In Action II, the sons sue Edlean, saying that SH was bought by funds from their ‘partnership’ with Woodey.  Edlean argues sons are precluded, b/c they are in privity with Woodey.

Holding: sons were not in privity with Woodey.  He was representing his personal interest, not that of the managing partner of Searle Brothers.  Therefore sons are not precluded.

· Doesn’t matter whether it’s claim or issue preclusion—privity is the issue.

· Why do we care if someone is in privity?  Because preclusion waives due process rights, so you can’t fairly preclude someone who hasn’t had an appropriate opportunity to present their point of view—“have their day in court.”

· How might Edlean have protected her interest in SH?  Try to join sons in Action I as co-defendants; bring an action to quiet title in SH.

· Bundy’s Options for Barring Nonparties

1. Would it be fair to bind them if they agreed to be bound?  Probably, if they agreed with full knowledge.  However, the court says uncounseled waiver is ok.  This option is stronger if they actually participate in the action.

2. Would it be fair to bind them if they were “in control” of the litigation?  Probably; see Montana v. US.  “You can have your due process as the puppeteer.”

3. Would it be fair to bind them if P/D were legally required to act in their interests?  Yes, that’s probably adequate for privity.

4. Would it be fair to bind them if P/D’s interest is identical to theirs?  Probably not.  The nonparty should still get their day in court.  Unity of interest matters a lot if a party purports to represent a nonparty, but if not, it’s not enough.

5. Would it be fair to bind them if they knew the action was ongoing, and simply failed to get into it?  Searle court explicitly rejects this option.  You’re not required to jump into someone else’s personal action.

· Bundy: sons in Searle met bits and pieces of these requirements, so under a “lump sum” of preclusion, they probably should’ve been precluded.

· We don’t ordinarily preclude witnesses from bringing claims similar to those in the case in which they testified.

Rynsburger v. Dairymen (p. 810)

Court: CA, 1968

Facts/Holding: a homeowner’s group was precluded from bringing an action to enjoin an alleged nuisance when the group had earlier gathered evidence and requested that the city bring a similar action and where some of the group’s members had testified in that action.

· “Lump Sum” of preclusion: no control, no agreement, but representation and participation.

4. After a Final Judgment

· Sometimes, a judgment is obviously final.

· Other times, it’s harder, like when an appeal is pending.  Should it be treated as a final judgment?

· It could be treated as a final judgment, but then reversed!

· One option: no FJ until the appeals are over

· Two: wait and see how the appeal comes out

· Three: treat it as FJ, take action, but reserve right to change it if the appeal is successful.  Rule 60(b)(5).

5. After a Judgment “On the Merits”

· What does it mean that a judgment was “on the merits”?

· Clearest example: the case is tried on the merits (“the meat”) before a jury.

· Also clear: JML (dv and jnov) and SJ, b/c there’s a chance to lay out evidence

· What about a 12(b)(6) motion? Is it just a technical failure, or does it reach the merits?

· It is treated as reaching the merits (in fed court), b/c a lot of work goes into the pleading, chance to amend—not stating a claim means you don’t have enough of a claim, which is in a sense judgment on the merits.  (controversial!)

· What about dismissal as a sanction for discovery misconduct?  Clearly not on the merits, but treated as such to give the sanction teeth—punitive and determent measure.

· What’s not “on the merits”?

· All the stuff we haven’t covered—jurisdictional stuff, procedural stuff…

C.  Issue Preclusion

1. The Basic Gist

· Issue preclusion bars from relitigation only those issues actually litigated and determined, but they are barred in all subsequent litigation between the parties, and, recently, in some claims that do not involve both parties.

· A party is precluded from litigating a specific issue in a subsequent action when:

· There was a valid final judgment in a previous action

· Same parties (classic issue preclusion)

· The issue was actually litigated and determined
· The issue was essential to the judgment.

2. The Same Issue

· The identity of the issue to be precluded is a threshold question.

· Related concepts that have different definitions are different issues: contractual incapacity v. criminal insanity

· Procedural conditions/burden of proof is also a factor: reasonable doubt v. preponderance of the evidence

3. An Issue “Actually Litigated and Determined”

Illinois Central v. Parks (p. 819)

Court: Indiana Appeals, 1979

Facts: Jessie and Bertha were injured when a car driven by Jessie collided with D’s train.  Action I: Bertha sued for compensation for injuries, and won; Jessie sued for loss of consortium and lost.  Action II: Jessie sues for own injuries.  D argued that Jessie was precluded on the issue of his contributory negligence.

Holding: the jury’s general verdict in Jessie’s Action I could have been based on either Jessie’s contributory negligence, or on Jessie’s lack of damages.  Therefore we don’t know whether the issue of contrib neglig was actually determined; and so the issue is not precluded.

· Under the transaction test, Jessie’s claim would have been precluded under CP.  Ok here b/c Indiana law uses the cause-of-action test.

· Policy reasons: no inconsistency, and avoid the risk of finding something as presumptively accurate that the jury didn’t actually determine.

· How else might Illinois Central have come out?

· What if in Action I, D didn’t assert P’s contrib neglig, and there was massive evidence of damages, yet the jury found for D.  In Action II, could D preclude the issue of its own negligence?

· Possibly, if they can persuade the court that the jury’s verdict could have come about no other way.

· What if P have extra, new evidence of D’s negligence, like that the operator was drunk?

· On the one hand, there must be limits somewhere: otherwise there will be constant new litigation.  Need to end the “type” of issue.

· But, is it fair to preclude P from things he might not have known about?

4. An Issue “Essential to the Judgment”

· Sometimes courts have too many findings in support of a judgment.  Which one can be called “essential” and therefore be precluded?  All of them?  None of them?

· Restatement First: all of them; Restatement Second: none of them.

Halpern v. Schwartz (p. 824)

Court: 2nd Cir., 1970

Facts: In Action I, D was found bankrupt, and the court also held she had committed three alleged acts of bankruptcy, one of which was fraud.  In Action II, P sought to deny D a discharge in bankruptcy, which could be done by proving fraud.  D argued P was precluded from relitigating the issue of whether she had committed fraud.

Holding: because the decision in Action I found three reasons to find D bankrupt, it cannot be said that any one of them was “essential” to the judgment.  Therefore, P is not precluded from relitigating fraud.  The court was persuaded by the fact that if a factfinder has several different reasons, it may not spend as much time on any one of them, and error in any one of them might not be vigorously pursued on appeal by D, since finding error in one would not change the judgment.

· “When a judgment is based on two or more alternates, neither is precluded”

Winters v. Lavine (p. 827)

Court: 2nd Circ., 1978

Facts: Action I: P sued D health insurance company for not paying for her Christian Scientist health care.  Holding: P wasn’t sick, and so wasn’t entitled to compensation, and P wasn’t entitled to CS care under the 1st A.  In Action II, P sued D for violating her civil rights.  

Holding: both issues, as to P’s right to compensation and 1st A rights, are precluded.  The court restricts Halpern to its facts, claiming that bankruptcy cases are special, and dismisses the concerns about equal determination and appealability, citing the reliability and professionalism of judges.  

· “When a judgment is based on two or more alternates, both are precluded”

· Halpern v. Winters
· It’s a live debate; the 2nd Restatement adopts Halpern, and distinguishes Winters, b/c in winters the appeals court examined each of the issues, so the concerns about adequacy of appeals didn’t materialize in the instant case.

· Stark conflict between:

· Vision of litigation where “findings are findings”—everyone does their job fully and reliably.  Therefore, treat all issues as binding b/c the process is adequate.

· Courts prefer this one; also an argument for conserving resources.

· Vision of litigation where the adversary system makes people behave strategically: litigants, juries, judges.  People concentrate on one issue and don’t give as much time to others.  Giving preclusive effect to alternate grounds decreases the payoff for litigation on appeal.

5. Between Which Parties?  AKA Non-Mutual Issue Preclusion

· Principle of Mutuality: issue preclusion bound only those who were parties to the first litigation.

· Recent trends indicate that nonparties, in some cases, may be bound by issue preclusion; the principle of mutuality is eroding.

· The rationale for binding a party to issue preclusion in a subsequent action with a third party, is that the “victim” of issue preclusion has had a full and fair opportunity to litigate the matter in the first suit, and doesn’t “deserve” another opportunity.

Blonder-Tongue

Court: SC

Facts: patent infringement case; in Action I, Patent Holder sued D1 for infringement and lost, b/c the patent was invalid.  In Action II, Patent Holder sued D2; D2 wants the issue of the validity of the patent to be precluded.

Holding: traditionally, the principle of mutuality would prevent this preclusion, b/c D2 wasn’t a party to the original action.  However, as Judge Trainer stated in Bernhardt, the real value in question is if the precluded party had a full and fair opportunity to litigate that issue in the previous action.  If so, why should they get to do it again, and burden the courts, and create a risk for inconsistent judgments?  Preserving the formal line between PH and D2 becomes less important.  Once you get your first shot, you should have to show the court why you should get to litigate it again.

· Nonmutual Issue Preclusion: P is bound as loser by prior judgment, D2 not bound b/c he wasn’t a party.

· Example of defensive nonmutual issue preclusion.

Parklane Hosiery Co. v. Shore (p. 832)

Court: SC

Facts: in Action I, P1 (SEC) sued D for false information about a merger, seeking an injunction.  Court found D committed fraud and so P1 won.  In Action II, P2 sues D for damages for same false information and fraud.  P2 wants the issue of D’s fraud to be precluded by the earlier judgment.

Holding: while the court was troubled by the implications of offensive nonmutual issue preclusion, it ruled the issue precluded, b/c P2 couldn’t have joined govt P1’s action, and D had full reason to litigate the first case vigorously and fully.

· Example of offensive nonmutual issue preclusion.

· Defensive Non-Mutual Issue Preclusion: D2 wants to preclude P from relitigating an issue that P lost in previous case.

· D2 uses issue preclusion as a shield against P.

· Offensive Non-Mutual Issue Preclusion: P2 wants to preclude D from relitigating an issue that D lost in previous case.

· P2 uses issue preclusion as a sword against D.

· Comparing Offensive and Defensive Nonmutual Issue Preclusion

1. Offensive NIP creates incentives for inefficient litigation, while defensive NIP creates incentives for efficient litigation.

· Defensive promotes efficiency, b/c if P loses in Action I, P loses against everyone and won’t bring more suits.  If P wins in Action I against D1, P doesn’t automatically win against D2, b/c D2 wasn’t bound.  Therefore, the incentive is to sue all D at once through joinder, since each separate suit is a risk—efficient result.

· Offensive promotes inefficiency, b/c P2 doesn’t want to join P1’s case, b/c P1 has a 50% chance of losing, which will bind P2 if they join and not bind P2 if they don’t join.  Why take the risk?  Also if P1 wins, P2 might win automatically.  Therefore P2 doesn’t want to join anyone, which multiplies litigation—inefficient result.

2. Mass P v. Enormous D: Prior Inconsistent Judgments

· No reason to prefer one judgment over the other; embarrassing inconsistency in legal system

3. Offensive is bad b/c the stakes may not be high enough in the first litigation, so D has no incentive to litigate strictly.

· Is Nonmutual Issue Preclusion a good idea?

· Yes: if you seriously enforce the idea of a full and fair chance to litigate, it promotes judicial efficiency and economy in a fair manner.

· No: several troubling aspects

1. Microsoft example: suppose 4 P want to sue Microsoft, and the cases are all 50-50.  In a world of mutuality, 50% of P win, and if damages are 100, D’s exposure is 200.  But in world of nonmutuality, 50% of the time, P1 wins, so P2-4 win as well.  D exposure is then 400.  The other 50% of the time, P1 loses, so each case tried on merits, which gives original exposure of 200.  Averaged, the nonmutual exposure is 300.  Is this fair to D?  It’s more exposure with no change in the facts!

2. Issue Preclusion with Respect to Matters of Law.  A change in the law is a good reason not to give preclusive effect, since the earlier determination no longer represents public values.  This becomes really significant when the government is involved.  There is NO nonmutual issue preclusion for US govt.

· If the first verdict against the govt on an issue of law is binding, the US must appeal ALL district court decisions, in order to prevent verdict from becoming law of the land.

· Development of law is a dialectic process in which courts participate, percolating debate all the way up to SC.  Giving issue preclusive effect to judgements against the govt short-circuits this process.

VI. Joinder

A.  In General

1.  Definitions
· Joinder is about “adding things” to a simple case, moving beyond one P suing one D for a single claim.

· Joinder allows parties to:

1. Add new claims to the action

2. Add new parties to the action

· Joinder may be either:

· Compulsory: “what must I add?” A penalty is associated with the failure to join.

· Permissive: “what may I add?” I may join a party/claim or not, as I wish.

2.  Jurisdiction

· The problem: the rules of joinder are procedural, and allow/require parties to take certain actions; however, the rules of joinder do not create jurisdiction—meaning they can’t guarantee that the given court will be able to hear or have power over the subject matter or people that joinder allows to be joined.

· Bad situations: when joinder is required by the court, and joining that party or claim will cause the action to be thrown out for lack of jurisdiction.

· There are two kinds of jurisdiction:

1. Subject Matter Jurisdiction: concerns the court’s power to hear types of claims.

· When joinder involves adding claims, this type of jurisdiction may be involved.

· It is assessed on a claim-by-claim basis.

· The biggest issue will involve the jurisdiction of the federal courts, which is limited by Article III to three kinds of claims.  If a claim doesn’t fit one of these categories, it cannot be brought in federal court, for lack of subject matter jurisdiction.

1. Claims arising under federal law—Constitution, federal statute, treaty

2. Claims arising under admiralty law

3. Claims arising between citizens of different states: diverse citizenship

· State courts’ limitations on subject matter jurisdiction tend to be focused on the size of the claim, the types of dispute—family law, probate, etc.

2. Jurisdiction over the Person: concerns the court’s power over individual parties.

· When joinder involves adding parties, this type of jurisdiction may be involved.

· Assessed on a person-by-person basis.

· In order for a court to have “good” jurisdiction over a person, you must:

1. Comply with the requirements of giving the party notice

· Due process requirement, from the Constitution

· Statutory element: service of summons on a party

· This part is pretty easy if you follow the rules.

2. The party must appear voluntarily, or have a sufficient connection with the territory in which the court is based: territorial jurisdiction.

B.  Joinder of Claims

1.  Joinder of Claims By P

a. Permissive Joinder

· A single P may join as many claims as he has against a single D under Rule 18.

· So if X sues Y for breach of contract, he may join a claim for battery against Y in the same pleading.

· Under Rule 42(b), the judge may sever claims for trial convenience, if the facts are different, etc.

· The ability to join as many claims as P has against D doesn’t guarantee the court will have jurisdiction over all of the claims, however.

· State court is ok; in federal court, the court will examine each claim to be sure it has subject matter jurisdiction.

Rule 18: Joinder of Claims and Remedies

· 18(a): A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third party claim, may join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party.

· Because Rule 18 is in generic terms (party, opposing party), it applies to P, D, third party P, third party D, etc.

· There is no common transaction or occurrence requirement.

· Think of 18(a) as allowing parties to add any other claims, once they have validly asserted the first one.

b. Compulsory Joinder

· There is no compulsory joinder rule for P, as such: “the P is master of her claim”

· However, claim preclusion acts as a sort of de facto compulsory joinder rule--P doesn’t have to join all claims against D arising from a single transaction, but to ensure no preclusive effect, P might want to do so.

2.   Joinder of Counter-Claims by D

a. Permissive Joinder of Counterclaims

· Under Rule 13(b), a D may bring a counterclaim against P based for any claims he has against P that do not arise out of the same transaction or occurrence as P’s claim against him.

· So, basically, once P sues D, D can counterclaim against P for anything he’s got.

· The same issues of jurisdiction apply.

b.   Compulsory Joinder of Counterclaims

· Under 13(a), a party must bring any counterclaims against the opposing party arising out of the same transaction or occurrence that is the subject of the opposing party’s claim.  If the party fails to bring such a compulsory counterclaim, the party is precluded from bringing it in future litigation.

· A federal court does not need to have independent jurisdiction in order to allow joinder of a compulsory counterclaim—the jurisdiction over the original claim will extend to cover the compulsory counterclaim.

· Tests of whether the counterclaim stems from the same transaction as the original claim:

1. Are the issues of fact and law raised by the claim and counterclaim largely the same?

2. Would claim preclusion bar a subsequent suit on D’s claim absent the compulsory counterclaim rule?

3. Will substantially the same evidence support or refute P’s claim as well as D’s counterclaim?  

4. Is there any logical relationship between the claim and the counterclaim?  Ex: arising from the same “aggregate of operative facts”?

· Why do we make counterclaims from the same transaction compulsory?

· Efficiency, good use of judicial resources

· Why do we allow the D to make any counterclaim against the P, related to the transaction or not, under 18(b)?

· B/c if P is going to haul D into court, they might as well air all their grievances against each other.  Note: cannot be justified on efficiency grounds, b/c the counterclaim arises from a different transaction!

c.  Cross-Claims

· Under 13(g), a co-party may cross-claim against another co-party for any claim she has against the co-party arising out of the same transaction/occurrence as the original claim, or of a counterclaim within that action.

· Once A cross-claims against B for a claim within the subject matter, she can add as many unrelated claims against B as she likes under Rule 18(a)!

Rule 13: Counterclaim and Cross-Claim

· 13(a): Compulsory Counterclaims.  Those arising from same transaction as the opposing party’s claim.  

· 13(b): Permissive Counterclaims.  Any claim not arising from the same transaction as the opposing party’s claim.

· 13(g): Cross-Claim Against Co-Party.  A pleading may state as a cross-claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter of either the original action, or of a counterclaim therein.  

· Such a cross-claim may include a claim that the party against whom it is asserted is, or may be, liable to the cross-claimant for all or part of a claim asserted in the action against the cross-claimant.

· 13(h): Joinder of Additional Parties.  Persons other than those made parties in the original action may be made parties to a counterclaim or cross-claim in accordance to the provisions of Rules 19 and 20.

· Note that the general language of Rule 13 allows any defending party—not just the original D--to assert counterclaims against a party who has claimed against him.
Plant v. Blazer (p.895)

Court: 5th Circ., 1979

Facts: P sues D in federal court for violating the Truth in Lending Act, a federal statute with a fixed amount of damages.  D counterclaims against P for money P owes D.  The counterclaim doesn’t have federal subject matter jurisdiction, b/c P and D are not of diverse citizenship and the counterclaim doesn’t involve a federal question. D wants to ruin jurisdiction, P wants D’s counterclaim to be done separately in state court.

Holding: The counterclaim is compulsory, b/c it comes out of the same transaction—the claims arise from the same facts.  Compulsory counterclaims can be joined w/o loss of federal jurisdiction.  

· Should it have been a permissive counterclaim, since the claims involved different issues of fact and law?

· Plant’s lesson: when you decide a counterclaim is compulsory, the consequences are:

1. It must be brought, at the risk of losing it.

2. If it is brought, supplemental jurisdiction extends to cover it.

C.  Joinder of Parties

1.  Joinder of Parties by P

· Who can join together as P?  Who can be joined together as D?

· Under the criteria of Rule 20, multiple parties may join together as P if:

· They assert claims arising out of the same transaction or occurrence, and

· Their claims against the D will involve a common question of law or fact.

· Similarly, P may sue multiple D in a single action under 20(a) if the conditions are met.

· Why are these joinders permitted?  Because of efficiency and need for consistent judgments.

· Note: Rule 20 is permissive joinder: just b/c the requirements are met doesn’t mean P has to join multiple P or D!  (except Rule 19)

Rule 20: Permissive Joinder of Parties

· 20(a): Permissive Joinder.  All persons may join in one action as P if they assert any right to relief jointly, severally, or in the alternative in respect of or arising out of the same transaction, occurrence, or series of same, and if any question of law or fact common to all these persons will arise in the action.

· All persons may be joined in one action as D if there is asserted against them jointly, severally, or in the alternative, any right to relief in respect of arising out of the same transaction, occurrence, or series of same, and if any question of law or fact common to all these persons will arise in the action.

· A P or D need not be interested in obtaining or defending against all the relief demanded.

Mosely v. GM (p. 904)

Court:  8th Cir., 1974

Facts: Nine individual P sued D for different claims, all relating to discrimination of one kind or another.  The trial court severed the claims, b/c they didn’t meet the Rule 20 same-transaction test.  Unusually, an interlocutory appeal was granted.

Holding: Rule 20’s transaction requirement is met.  All the suits involve a series of connected transactions—lead to “animus” of discrimination.  Joinder of P claims should have been allowed.

· Joinder for civil rights P is advantage, to lower the costs and present a united front that reinforces one another’s claims.

· The court is inclined towards expansive construction of the Rule to level the playing field.

· Note: for appellate court to overrule trial court on issue of joinder, it uses the abuse of discretion standard

· Note 2: the trial court could still order separate trials for convenience.

Rule 21: Misjoinder and Nonjoinder of Parties

· Misjoinder of parties is not ground for dismissal of an action.  Parties may be dropped or added by order of the court on the motion of any party.

2.  Joinder of Parties by D (Impleader)

· Under Rule 14, a D may bring a person not yet a party into the suit who may be liable to her, the D, for all or part of any recovery P obtains on the main claim.
· D becomes the “third party P” and the impleaded party becomes the “third party D”.
· Ex: A sues B for negligence in building a bridge.  B says the damage was due to his subcontractor C’s negligence.  B can implead C, b/c C is liable for part or all of the recovery A would obtain from B through indemnity.

· The impleaded party’s liability must be derivative.  D can’t say “It was him, not me!  You’re suing the wrong person!” and implead X.  

· “Impleader cannot be used to foist alternate D on the P.”

· Ex: Stan sues John, a red-haired policeman, for battery.  John knows Dave, another red-haired policeman, is the real culprit and that Stan has mistaken John for Dave.  However, John may not implead Dave, b/c Dave’s liability is not derivative from John’s.

· Note: while John may not implead Dave without derivative liability, John may try to prove Dave’s liability as a defense to Stan’s claim.

· Whether these kinds of derivative theories are available is not something that the federal rules seek to decide; that is a question of underlying substantive law, state or federal, as the case may be.

· The mere fact that you can join a party under Rule 14 (or any other joinder rule) doesn’t mean that the court has jurisdiction; jurisdiction must be independently established over the third party defendant and the kind of claim.

· Rule 14(b): When a counterclaim is asserted against P, P may cause a third party to be brought in under circumstances that enable a D to do so: if that third party would be liable to the original P for all or part of D’s counterclaim against P.

· The impleader claim is treated like an original suit for pleading, service, and other purposes.  The third-party defendant may raise pre-answer motions or may raise defenses in her answer.  The third-party defendant may also file counterclaims against the third-party P and may implead further parties herself under Rule 14.  The third-party D and the original P may also raise claims and counterclaims against one another if they arise out of the same transaction/occurrence as the main claim.

· What’s in P’s Complaint: D may only join parties who may be partly liable for P’s claim/s.  Thus D can only exercise this option when P’s complaint alleges what D did, so the narrowness of P’s claim can hinder D’s ability to  implead X.

· Once a Third-Party Defendant is Joined: D may cross-claim against other D for any claim that arises out of the same transaction or occurrence as the P’s claim or D’s counterclaim, under 13(g).

· Once the third party plaintiff has a derivative claim against the third party defendant, he may also join any other claims, whether or not transactionally related against a that third party defendant, under Rule 18(a).

Watergate Condo v. Wiss (p. 910)

Court: District, VA, 1987

Facts: the condo owners sued the manager and its engineers for leaks in the balconies, but don’t specifically claim negligent workmanship, just negligent design.  The manager wants to implead Brisk, who did the repairs.

Holding: manager cannot implead under Rule 14, b/x M didn’t have a contract with Brisk, and therefore Brisk isn’t derivatively liable to M.  Additionally, the only thing Brisk could’ve been liable for was negligent design, which the complaint didn’t allege.

· “A third party complaint is appropriate only where the third party would be secondarily or derivatively liable to D in the event D is held liable to P….a third party D may not be impleaded merely b/c he may be liable to P.”

· The outcome would have been different if P’s complaint had pleaded a claim “broad enough to include a claim for recovery on negligent workmanship.”  Then management could’ve impleaded Brisk.

D.   Compulsory Joinder

· Sometimes the court will decide X, an outside party that neither P nor D has joined on their own, is needed in the action.  Three kinds of concerns:

1. Will it be unfair to X to proceed w/o X?

· As a nonparty, X cannot be precluded on the basis of this action, but there are other kinds of harm…stare decisis, etc.

2. Will D be hurt if X is not present?

3. Does the court system have an interest in X’s presence?

· Fostering efficiency, avoiding duplication…

Rule 19: Joinder of Persons Needed for Just Adjudication

· 19(a): Persons to be Joined if Feasible: a person who is subject to service of process and whose joinder will not deprive the court of jurisdiction over the subject matter of the action shall be joined as a party in the action if: that is - is X important enough to join if possible?  X is to be joined if feasible if:

· (1): in X’s absence, complete relief cannot be afforded among those already parties, or

· (2): X has an interest in the subject matter of the action, and is so situated that the disposition of the action in X’s absence may

· (a) as a practical matter impair or impede X’s ability to protect that interest, or

· (b) leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of X’s claimed interest.

· If X fulfills one of the criteria above, X should be made a party. If person has not been joined court shall order that person be made a party. If person should join as a P but refuses person may be made a D or an involvuntary P in certain cases. If joined party objects to venue and joinder of that party would render venue of action improper that party shall be dismissed. 

· 19(b): Where Joinder is Not Feasible: If joinder is not feasible court will determine whether action should proceed among parties before it or be dismissed (if absent person is indispensible) is X’s presence so crucial that, w/o X, the action should be dismissed?  If X fits into 19(a)(1)-(2), but cannot be made a party (jurisdiction, etc), the court must decide whether the action should proceed w/o X, or if X is indispensable.

· Factors as to Indispensable Parties: 

· To what extent might a judgment rendered in X’s absence be prejudicial to X or to parties?  (risk of double liability)

· To what extent can that prejudice be avoided or softened?

· Can a judgment rendered in X’s absence be adequate?

· Whether P will have an adequate remedy if action dismissed 

· Will P have an adequate remedy if the action is dismissed for nonjoinder?  (availability of other courts, etc)

Helzberg v. Valley West (p. 933)

Court: 8th Cir., 1977

Facts: H and V have a lease which limits number of jewelry stores V will allow in mall. V  leases to L, who declares intention to open extra jewelry store despite provisions in his lease.  H sues V for injunction to prevent V’s lease with L.  V moves to dismiss b/c L should have been joined as an indispensable party, but L’s joinder would throw out case for lack of jurisdiction.

Holding: L should be joined if feasible: meets 19(a) standards of interest in subject matter and impaired interest.  However, L’s joinder is not feasible, b/c jurisdiction issue, and L is not indispensable.

· This puts V in a bind—either comply with H injunction, and get sued for L breach, or reverse!  Is this fair?  Court says it’s D’s fault 

· Bundy: note that another court was available.  Why didn’t this court account for that and decide L was, therefore, feasible to be joined?

E.  Intervention 

· Basic idea: someone outside the litigation wants in, despite no one inside the litigation offering to join them.

· It involves overriding both P and D choices, but doesn’t have as much an impact as compulsory joinder, since the case can’t be dismissed for lack of jurisdiction, etc.

· There are two kinds of intervention:

1. 24(a): Intervention as of Right: If anyone meets these four requirements, their intervention is mandatory.

a. Timely application

b. Applicant has an interest relating to the subject matter of the action

c. Applicant is so situated that disposition of the action may as a practical matter impair or impede her ability to protect that interest

d. Applicant’s interest is not adequately represented by existing parties.

· Generally, if you would have a good argument for mandatory joinder, you have a good argument for intervention by right.

2. 24(b): Permissive Intervention: If anyone meets these two requirements, the court may allow their intervention according to its discretion, considering undue delay or prejudice to the original parties.

a. Timely application

b. Applicant’s claim/defense and the main action have a question of law or fact in common.

· If a court denies permissive intervention, it’s practically never overturned on appeal.

NRDC v. United States Nuclear Regulatory Comm’sn (p. 942)

Court: 10th Cir., 1978

Facts: D delegated its nuclear licensing power to state agency, but tried to get out of filing environmental impact reports.  P sued D to force those reports.  United Nuclear, the first company granted a license, was allowed to intervene without opposition from D, P.  Two other companies, Kerr McGee and American Mining Congress, also want to intervene as of right.  Denied by trial court b/c UN adequately represents their interests.

Holding: UN doesn’t adequately represent KM and AMC.  For one thing, UN might be inclined to settle, since it has its license, and that would be contrary to others’ interests.  That lets KM in; AMC let in b/c it “represents lots of interests.”

· Bundy: why didn’t court let AMC intervene, and then say AMC adequately represented KM?

· Possible effect of stare decisis considered sufficient to “impair interests.”

· Remember you need only show that representation may be inadequate.

· Courts are more likely to allow intervention for public litigation than private.

· Just because a court allows X to intervene doesn’t mean X acts as a full party; the court may limit X’s involvement.

Martin v. Wilks (p. 949)

Court: SC, 1989

Facts: This is a preclusion case in the guise of an intervention case.  In Action I, black individuals, M, sued city for racial discrimination and settled w/ consent decree.  A hearing was held on the decree.  W then brought a new claim that the consent decree discriminated against them.  M argued that since W knew about, but didn’t intervene, in Action I, then W is bound by the consent decree and is precluded from saying it discriminates.

Holding: SC disagrees, holds that it’s the original parties’ burden to join affected X, not X’s burden to intervene.  So, W is not bound.  SC cites parties’ greater knowledge, ability to know who to join.  

· Many disagreed with the SC’s holding.  Congress in fact passed a law to make decrees in employment cases unchallengable if X had notice, and opportunity to object, or had adequate representation.  This shifts the burden to the outsiders.

· Is this shift unconstitutional?  What about due process?

F.  Class Actions

· Central idea: the class action is a representative action.

· Brought by one or more P, who sue in their own right, and as reps of the wide calss of litigants.

· Aims to adjudicate the claims of class members and to bind them.  Aim is to preclude: class members are bound b/c they have been represented.

· What does the court want to know in certifying a class?

1. Why is it fair to bind these absent class members?

2. Will this achieve some economies—financial or time savings?

3. What kind of accuracy can be achieved?  How are individuals’ needs, rights squeezed and contorted to achieve a mass result?

· What does a court look for in certification process?

1.  Does the class meet certain minimum prerequisites, under Rule 23(a)?

a. Numerosity: the class is so numerous that joinder of all members is impracticable

b. Commonality: there are common questions of fact and law between members’ claims

· Requirements a and b answer the question: is this worth considering as a class?

c. Typicality: the representative’s claims are typical of those of class members (same interest)

d. Adequacy of Representation: will the rep do a good job?  Focused less on rep, more on lawyer, b/c rep’s claim is usually small so onus is on lawyer to do a good job representing the class

· Requirements c and d answer the question: is it worth considering with this representative?

2.  Is the action maintainable, as according to Rule 23(b)?

· 23(b): fit the class into one of these molds.

· (b)(1): “Think Rule 19”, b/c conditions focus on same conditions as compulsory joinder

· Would separate, individual actions either:

· (A) Cause inconsistent/incompatible standards for the party opposing the class?

· Protects D against inconsistent liability

· (B) As a practical matter dispose of others’ interests?

· Protecting absent individual class members

· (b)(2): “Think Civil Rights”: whenever injunctive/declaratory relief is appropriate due to D taking action against class members as a whole

· (b)(3): “Everything Else”

· Court must determine:

· (1) do common questions of fact or law predominate?

· (2) Is the class action the superior device for handing the case?

· Tends to apply to cases which don’t fit into (b)(1), are for money damages so can’t be (b)(2), and involve lots of small damages/individual so each individual has little incentive to bring the action on their own, and are willing to surrender control of their action.

· Note: court must provide notice to all absent class members, so they have a chance to “opt out”

In re Alco International Group (p. 970)

Court: District, CA, 1994

Facts: P sues under fraud for all purchasers of stock between June 92 and March 93, alleging that D’s misrepresentations about the company were fraudulent.  Class meets prereqs easily, P argue it fits under 23(b)(3)  D argues it shouldn’t be a class action b/c common question of law/fact don’t predominate, b/c reliance must be determined individually.

Holding: SC gives the presumption of reliance in open-market cases, b/c “fraud on the market theory” holds that instant information means information is integrated into the price of the stock immediately.  Therefore, the only thing that needs individual treatment is damages, so common questions do predominate.  As for superiority of the class action, the claims are small enough so that individual P  probably wouldn’t sue, so there you go—certification.

· Certification is very common in securities cases!

In the Matter of Rhone-Poulenc Rorer (p. 975)

Court: 7th Circ., 1995

Facts: HIV-infected hemophiliac P sue as class against D blood products supplier, alleging D’s negligence caused their infection.  Trial court certifies the class in a limited way, to answer question of D negligence.  D take to 7th Circuit on writ on mandamus.

Holding: Certification reversed.  Court holds that trial judge’s novel solution is a bad one for several reasons: bad idea to centralize these cases on negligence, instead of letting a pattern emerge from individual cases, especially when D has won 92%; no national tort liability standard; D rights impaired b/c multiple juries would hear the same case.

· Posner never addresses the Rule 23 requirements.  What do they say about the case?

· Typicality/Adequacy: variance in date of infection might cause problems, since later infection would be a stronger case of negligence.

· Predominance: entire action is way too varied; even negligence alone, due to infection dates and proximate cause issues, is probably not enough commonality.

· Certification is very rare in mass tort cases
!
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