CIVIL PROCEDURE
I.  CLAIMS AND DEFENSES

A.  Validity of the Claim

1.  In order for a claim to be valid, there must be an applicable rule of law which provides for relief

2.  Parties must be notified through a complaint which sets forth the facts
3.  Federal Court Complaints: basis for jurisdiction must be established
a.  Diversity Jurisdiction: Exists when the amount in controversy is $75,000 and P and D are citizens of different states (§ 1332)

b.  Federal Question Jurisdiction: When a claim is based on the Constitution or a Federal statute (§1331)
c.  Supplemental Jurisdiction:  When there are both state and federal claims, allows one to bring a state action in federal court (§1367)
4.  Molasky v. Garfinkle (1974, SDNY)- “Devalued stock case”-P unable to sell shares of stock-filed suit for conspiracy to manipulate market, gross negligence and joint conspiracy.  D filed 12(b)(6) and count II dismissed on the merits, count III dismissed because lack of jurisdiction.  12(b)(6) motions are an opportunity for D to test the state of the law on which Ps complaint is based or which the P ignored
B.  Pleadings

1.  Elements of a Sufficient Complaint
a.  Must contain the statement of facts upon which recovery is sought-short and plain statement-notice pleading (Rule 8)
b.  P must allege enough particulars to constitute a p/f case
c.  Gomez  v. Toledo (1980)- §1983 - P worked for D and fired for asserting that other agents had offered false evidence.  There may be official immunity.  Issue: who needs to assert good faith or bad faith in the pleadings when D is asserting governmental immunity?-D should assert good faith-has burden of pleading and maybe persuasion- then P should prove bad faith after D has pleaded, not in original Complaint 
2.  Burden of Pleading, Persuasion and Proof

a.  Burden of Pleading/Persuasion-on either P or D- depending on if p/f case or affirmative defense.  Burden of Proof always on P

3.  How to Question the Sufficiency of a complaint

a.  Common Law Demurrer
i.  An objection by a D based on one ground or another that the Ps statement of claim was deficient and case should not proceed

ii.  Admits for the purposes of the demurrer that all facts alleged are true- and says so what? (There is no violation of law)

iii.  Sometimes used as a delay tactic- to “buy time”

iv.  General Demurrer:  Assuming the facts in the complaint are true-it states there is no cause of action because the facts were insufficient in substance

v.  Special Demurer: Pleading challenged on insufficiency of form
b.  Code Demurrer: demurrer authorized in enumerated circumstances

c.  Motion to Dismiss (Rule 12(b)(6)-dismissing for failure to state a claim (same as a demurrer in state court)

d.  Motion for more Definitive Statement (Rule 12(e)-pleading with more particularity (fraud, mistake, Securities Act or 1983 suits, etc.)-Need more details (but sometimes that is reserved for discovery and court will deny motion)

e.  Motion to Strike (Rule 12(f))- strike part of a complaint.  Used where the Pleading is substantively sufficient but do not afford  ground for the additional relief sought

4.  The Problem of Specificity

a.  Rule 8- Requires short & plain statement of the (1)grounds for courts jurisdiction and (2)showing that the pleader is entitled to relief and (3) demand for judgment 
b.  Rule 9-heightened standard of pleading for fraud and mistake
c.  American Nurses Association v. State of IL (1986, 7th Cir.)-Class action for sex discrimination. Complaint pleaded comparable worth violation, which does not violate federal law-dismissed because too detailed.  12(b)(6) dismissal w/o prejudice-can amend if want to do so.
d.  Leatherman v. Tarrant County Narcotics (1993)- §1983-P seeks recovery against local police officers-dismissed for failing to meet higher pleading standard for this municipal liability- higher court reversed-requiring no higher standard for municipality only for fraud and mistake under Rule 9.

e.  Crawford El case (1998)- There is a heightened standard of pleading for a police officer under §1983-much higher standard urged by the court-use Rule 12(e)
5.  Consequence of Insufficiency 

a.  Leave to Amend: P usually gets a chance to amend a pleading when a motion to dismiss has been sustained (Rule 15a) (does not apply to motions)

b.  Mitchell v. E-Z Way Towers (1959, 5th Cir.)-D filed a 12(e) motion for more definitive statement. P complaint dismissed under 12(b)(6) and decided to stand on complaint instead of amend- Crt. says a complaint should not be dismissed unless it appears beyond a doubt that P can prove no set of facts.  A 12(e) motion should not be granted unless a responsive pleading cannot be made-otherwise should go to discovery phase
6.  Pleading Inconsistent Theories- is permitted under the modern law- Rule 8(e)(2)
7.  The Answer (Rule 12)
a.  Admission or denial- answer tracks the complaint paragraph by paragraph

i.  Denial-creates an issue of fact, P has burden of proof

ii.  Admission-establishes allegation is true for purpose of the case

iii.  Failure to do either-automatic admission-Rule 8d
iv.  If fail to object based on service of process, venue or jurisdiction (except subject matter) then those rights are waived-Rule 12h
C.  Amended and Supplemental Pleadings (Rule 15)

1.  Amended Pleadings
a.  A party may amend a pleading once as a matter of right as long as responsive pleading not been served or can do so with the Court’s permission (Rule 15a).  Displaces original Complaint.
b.  Matarazzo v. Friendly Ice Cream Corp. (1976, EDNY)-P wanted to amend Complaint for a class action suit to change description from franchisees to independent contractors and add a pendent common law claim-Crt. says-if no new issues than P may amend; the pendent law claim does not arise out of a common nucleus of  operative facts

c.  Worthington v. Wilson (1992, CDIL) (Rule 15c-Relation Back)- P filed complaint 2 yrs after incident, naming “unknown officers”; wanted to amend to include names- this is not a mistake (changing fictitious names to real names) so no relation back.  Some states have allowed relation back if improperly named and close enough
i.  Relation back is allowed if statute of limitations is applicable, notified within 120 days and mistake (California allows to name for up to 3 years after suit is filed)
2.  Supplemental Pleadings-Rule 15d
a.  Facts that have occurred after the original complaint filed-may be used only by permission of the court and as long as does not supersede original  C.

D.  Substantiality of Claims and Defenses

1.  Rule 11- may apply sanctions if not “well grounded in fact” or not a good faith argument for extension of modern law.  Either side may make motion for sanctions for frivolous claims/claims which are intended to harass

2.  Person defending motion has 21 days to withdraw a claim or amend (makes Rule 11 toothless)

3.  Sanctions go to court not to the party bringing motion

4.  Business Guides v. Chromatic Communications Enterprises (1991) (Rule 11)-P claimed D infringed upon copyright and sought TRO.  P failed to conduct proper inquiry and P and Ps lawyer were sanctioned.  Crt. said Rule 11 applies to all parties whether represented or not-standard is what is reasonable under the circumstances

5.  Chambers v.  Nasco (1991)-Crt. has inherent power to sanction if the court is sufficiently offended

II.  SIZE OF LITGATION

A.  Joinder of Claims 

1.  Rule 18- a party asserting a claim to relief as an original claim, cross-claim, counterclaim, 3rd party claim can join as many claims as desires- as long as satisfy jurisdiction requirements-Any number of claims may be brought

2.  Courts can consolidate claims if sufficiently related or sever claims for purposes of damages, etc.

3.  Counterclaims (Rule 13)
a.  May be made by any party against opposing party
b.  Permissive CounterClaim (Rule 13b)-allows assertion of a counterclaim at Ds discretion of any claim even if “not arising out of the transaction or occurrence”
c.  Compulsory CounterClaim (Rule 13a)- must be asserted if arises out of same transaction and if it does not require the presence of a 3rd party
i.  If Fail to state-the loses claim forever-Res Judicata
ii.  If P fails to answer-D can file a default
iii.  Same transaction= “logical relation to Ps claim or substantial evidence that bears upon the claim and the counterclaim

iv.  US for D’Agostino Excavation v. Heyward-Robinson (1970, 2nd Cir)- (Rule 13a) Subcontractor on 2 jobs-one state and one federal.  P sues D for federal job and D counterclaims for both.  After D loses, appeals, Crt. says-The compulsory counterclaim  is arising out of same transaction which does not require an absolute identity to factual backgrounds-but a logical relationship- “Common Nucleus of Operative Facts”-therefore the court does have jurisdiction.  Interpreted broadly
3rd party Counterclaims (Rule 14)

3rd party D may counterclaim against original P (if claim against 3rd party D) or original D

Joinder of Parties

Permissive Joinder (Rule 20)
Allows P to join other Ps with himself or make several parties co-Ds to his claim (at Ps discretion) IF:
single transaction or occurrence
common questions of law or fact
Ps must voluntarily join
No Diversity jurisdiction problems
Lambert v. Southern Counties Gas Co (1959).-P set forth two independent and self-sufficient causes of action in one complaint-Crt. said this is allowable and each count should be tested on its own merits and not dismissed under 12(b)(6)
Pan Am v. US District Court (1975, 9th Cir.)-A Crt. cannot notify all potential Ps who could permissibly be joined if no interest is threatened.  It can move for consolidation of pre-trial proceedings
Compulsory Joinder (Rule 19)
Rule 19a-necessary parties- 

when complete relief cannot be accorded among the existing parties without the necessary party 

judgment in the absence of the necessary party will impair an interest

parties left in suit are left with the risk of incurring multiple obligations

Should be joined if service can be made upon them and their joinder would not destroy jurisdiction

Tell v. Trustees of Dartmouth College (1997, D NH) (handout) Association-citizen of every state-poses jurisdiction problem;  Res Judicata problem because P lost first suit against Association;  Association still a necessary party and should be joined because other forum to solve problem- can’t proceed without them and feasible to be joined 

Rule 19b-indispensable- must be dismissed if Yes: consider 4 factors

Prejudice- to either absentee or present parties

Farming of judgment-how to mitigate this prejudice

Adequacy of remedy if dismissed for non-joinder?

Result of dismissal-will P have remedy if dismissed

d.    If Necessary  and indispensable then court must dismissed if not joined

Devices for Adding Parties
Impleading

3rd party D-when D asserts that a 3rd party is liable to him for all or part of Ps claim-no leave of court is necessary if within 10 days (Rule 14(a))
If P receives a counterclaim, may bring in a 3rd party for same reasons as D (Rule 14(b))
American Motorcycle v. Superior Court (1978, S Ct. Ca)- D wanted to bring in parents of injured boy for allowing their son to participate.  Can D implead a 3rd party for indemnification in a comparative fault basis?-Yes

Cross Claims

Rule 13g- allows a party to make a claim against a co-party-on same side of existing claim
must arise out of same transaction or occurrence that is the subject matter of the original action and ask for actual relief
Fairview Park Excavating v. Al Monzo Const (1977, 3rd Cir.).- In a diversity case, once a court has jurisdiction, it is not lost by subsequent events, when an original claim is dismissed on the merits.  If Ps original claim against D is dismissed for lack of jurisdiction then cross claim also dismissed unless it has independent jurisdictional grounds
Intervention (Rule 24)

Allows certain parties to enter the suit on their initiation:  By right (24a) 
If he claims an interest to the property or transaction which is the subject to the transaction 
the disposition of the action would impair or impede his ability to protect that interest
his interest is not adequately represented by current parties
Atlantis Development v. United States (1967, 5th Cir.)- Intervention should be allowed even if no res judicata effects;  Atlantis claims own reefs-does not want to sue itself, so instead seeks to intervene; wants to intervene to prevent bad precedent from being set-not enough Court rules: Atlantis’ lack of intervention will impede interest

Bustop v. Superior Court (1977, Ct. of Appeals, Ca)- school desegregation busing plan-interests are not represented-since constitutionality of plan is only issue-no right BUT it fails to make distinction between plan formulating stage and constitution stage- so gives conditional intervention

Permissive Intervention (Rule 24b): when question of law or fact in common, than crt. has decision to allow intervention or not

Questions Court will consider:

i.
Timeliness of filing

ii.
Judicial efficiency

Interpleader (Rule 22)

Lets a party who owes something to one of two or more persons (but does not know which one) force them to argue their claims among themselves-so won’t have to pay same claim twice

Pure interpleader-has to pay someone and needs to figure out to whom to give money

In the Nature of Interpleader-Does not know for sure if owes money, but if it does then to whom?

Two Types:

Statutory (28 USC §1335)-allows a person holding property which is claimed to interplead as long as overcome jurisdiction problems

Nationwide service-can serve anywhere in United States (§ 2361)

Diversity- minimal as long as two claimants are citizens of different states

Amt. In Controversy-exceed $500

Venue-where one or more claimants reside (§1397)

Commenced by Stakeholder by deposit with crt.

Must concern property

State Farm v. Tashire​ (1967)- (what interpleader is not-does not allow consolidation for mass tort cases) Wants to bring interpleader so that all suits can be filed in one state-cut down on costs of defense.  An injunction restraining all other suits against the truck driver and State Farm is improper

Duleavy Life Insurance Policy taken out by father, daughter in debt and gets judgment against her in Penn.  She moves to CA.  They go after Insurance Company who moves for an interpleader, but crt. has no jurisdiction in CA.  Both get money from insurance company because lost two suits.  This case caused Statutory interpleader to be written in books

Rule 22-

a)
service as is any other diversity action

Complete diversity

amount must be $50,000 or more

no deposit necessary

Substitution of Parties (Rule 25)-when a party becomes incapacitated to participate
Nominal Parties (Rule 17)
Virginia Electric & Power Co. v. Westinghouse Electric Corp (1973, 4th Cir)- VEPCO brings suit, and question is whether INA needs to be brought in because it has the claim and should sue instead of VEPCO.  Subrogation issue-if someone else recovers from suit, it belongs to you does not want to bring in INA because then no longer diversity jurisdiction- Crt. agrees too complicated to bring them in because of this and because of subrogation issue its okay for VEPCO to sue

Rule 17-Real party in interest?
Capacity to Be Sued and Sue
Minors-requires a guardian

Incompetents
Aliens
Citizens of Sister states-full faith and credit clause
Corporations
Unincorporated Associations
Class Actions (Rule 23)

Res Judicata for Class Suits
Hansberry v. Lee (1940)-For racially restrictive covenant to be binding has to be signed by 95% of P’s….Question in this case is if it should be binding because both parties stipulated to it-  must be litigated to be binding on future parties, stipulation of fact not binding; S. Crt. says not- violates 14th amendment, because parties had not been adequately  represented in previous class action;  S. Crt. says same but should be easier for settlement class cuz of decertification; also did not want settlement for future claims => two different classes (current and future) in one settlement-Conflict of Interest

Cooper v. Federal Reserve of Richmond (1984)-This is a 23(b)(2) &(3) case.  Suit filed against bank-EEOC and Title VII- discrimination practices at certain pay levels (4 & 5); Baxter and 5 others moved to intervene- were members of class under 23b(2) and no opt out required. Crt. denied motion- because several part of the pay levels where discrimination was found.  After lower courts preclude Baxter Ps from bringing separate suit, S. Crt. reverses, because can’t preclude for higher levels just because believe there is no general practice of discrimination

Uses and Administration of Class Suits
Vasquez v. Superior Court (1971)-- Consumer Fraud- freezer/frozen meat class action suit;  misrepresentation of price-standard speech given on sale.  Should this go forward as a class action suit?- legislative intent to include consumer fraud,  if becomes unwieldy can dismiss later; “Large Scale, small claim” class action- In terrarium effect

In Re Dalkon Shield (1982, 9th Cir.)--  23(b)(1)(b) issue- claims inescapably exceed pool of money.  Shields inserted in women-many complications, including death; several filed suits-against Robins, maker of shield, others against doctors, in several crts. both state and federal; transferred to one crt under § 1407- then remanded back out;  judge wanted class action for punitive if determined liability was more than negligent-efficient, prevent premature BK, and have individual for compensatory damages; for now certified class to determine liability

Eisen  v. Carlisle & Jacquelin (1974)--  Claim under 23b(3)- issue than becomes notice requirements;  cost to notify all people too large to be born by P—not practicable to notify even though have all the names and addresses, besides no one will opt out because claim to small;  Crt. says too bad, have to notify because of reasonable effort clause
Mullane Case (1950):- Bedrock constitutional case for notice; banks investing money and pooled  assets for mutual fund- required periodic acctng.;  Sent report to two main categories- capital and income beneficiaries- nut not other because not practicable. Crt. agreed

Henson v. East Lincoln Township (1987, 7th Cir.)- Does 23b(2) permit D classes?-NO!! This is a double class action- too complicated, not much commonality- not manageable

Phillips Petroleum  v. Shutts (1985)- Producing gas in 11 states- selling to 50 states; Shareholders file suit because royalty payments not being paid;  Certified as class in Kansas state crt.- D found liable;  D appeals because no personal jurisdiction over absent members, and application of Kansas law; Crt. held that as long as can opt out it satisfies due process clause; besides state can use law it thinks appropriate

In Re Rhone-Poulenc Rorer (1995, 7th Cir.)-  AIDS infected-blood distribution case for hemophiliacs;  Not piddly amounts- question becomes management of class suits; Should have screening anyway for Hepatitis-B; D. Judge:  class action for negligence issue- damages/liability issue remanded.  Most cases would settle if negligence found, higher court agrees to class action            certification;  Irreparable damage for 1/3 of cases (numbers not really accurate)- huge amt. if each case settled individually, besides can opt out
Settlement of Class Suits
Saylor v. Lindsley (1972, 2nd Cir.)- (Derivative Suit, not class suit) When conflict of interest among BOD, and already made demand to officers, a shareholder  may bring suit on a corporation’s  behalf against another entity.  Sought dismissal/compromise of class suit- Ps attorney not doing good work- and class members can’t supervise his work.   Crt. says P’s have right to better representation, despite D. Crt.’s easy dismissal. Complicated transaction because of insider trading

Amchem Products v. Windsor (1997)(Settlement class)-  Asbestos suit-a lot of individual suits; Ps filed suit for 9 named Ps and any others not yet filed, but exposed; D’s afraid of class not yet filed-injury or no injury;  Complaint set forth what wanted from settlement, 4 categories of injury w/different amts., no inflation adjustment;  Crt. of Appeals says no such thing as settlement class that does not satisfy requirements of 23b(3)- including notice requirements

Hybrid Class Action-23(b)(3) & 23(b)(2)-notice requirement is determined by whichever class predominates

III.
THE PRETRIAL STAGE (INCLUDES ADJUDICATION W/O TRIAL)
Formulation of the Issues: The center  has shifted away from pleadings toward trial.  Surprises at trial have decreased and settlements have increased.  The purpose of pleadings is to set up the discovery search.  The center piece of modern litigation is post-pleading discovery.

Disclosure of the Evidence (Rule 26)
Mechanics of Discovery

Rule 26 states that certain things must be provided in discovery without asking (name, address, telephone number, etc.) if plead with particularity

Functions:  fuller disclosure permits each party to present at trial the fullest and most favorable case that can be made on his behalf and will minimize ignorance of facts or presentation of unanticipated evidence

Settlement:  Is reached when parties respective appraisals of the value of the case are identical or substantially so.

Tools:

Informal Discovery:  Discovery an attorney can and should undertake outside the structure of formal discovery-interviews, visits to property, review of documents 

Formal Discovery
Depositions (Rules 27-32):  Formal questioning of a potential witness under oath conducted by lawyer- deponent answers directly rather through attorney and does not know what questions will be asked (this is an opportunity to assess the potential witness and see how they will stand up at trial).  Costs are high and there is a possibility of discovering unfavorable material to one’s client

Interrogatories (Rule 33):  Written question sent to an opposing party and must be answered under oath and in writing

Often accompanied by Request for Production of Docs

Production of Docs and Things (Rule 34):  Docs usually sought from parties but through subpoena can get from non parties

Physical and Mental Examination (Rule 35)-requires good cause

RFAs (Rule 36)- request to admit that certain facts are true or docs are genuine

Scope of Discovery (Rule 26)

May extend to all non-privileged materials relevant to action-does not have to be admissible in court-only reasonably calculated to lead to admissible evidence

Limits:  10 depos.; 25 interrogatories

Parties have an initial duty of disclosure-if plead with particularity

Parties must meet to discuss claims and defenses- and submit to court a plan within 10 days

If not certified could be subject to sanctions under this rule

Attorney client and Work Product Privileges
Attorney-Client Privilege- protects communications (almost absolutely) between client and attorney w/ the following exceptions:

furtherance of crime/fraud

breach of duty

document attested by lawyer

joint client interest

public officer/agency

Work Product Privilege- Protects work done by attorney on one side from being “piggy backed” by other side.  Keeps them from learning strategy.

Different from Attorney client-because can get exception if information is otherwise unavailable

Wants attorney to be able to conduct investigations confident of non-interference 

BUT Rule 26(a) forces mandatory disclosure of persons who are important to case-provides other side with a road map

Hickman v. Taylor (1947)- Ds lawyer interviewed survivor of accident and took statements looking toward anticipated litigation.  P requested oral and written matter, statements, records.  D claimed privileged.  Crt. says information secured from a witness is not protected- but falls outside of discovery arena.  P must show hardship or injustice from Ds failure to comply

Upjohn Co. v. United States (1981)-D made payments to foreign governments to secure business.  U.S. issued a summons demanding production of all files relating to the investigation including a questionnaire-Crt. said disclosures made by corporate employees to corporate attorneys are privileged- if pits adversary in no worse position than if communication had not taken place
Swidler & Berlin v. United States (1998)-Vince Foster communications with attorney before death still covered by privilege even though criminal investigation.  Materials only discoverable to the extent that reveals something about the will 
Pre-Trial Conference (Rule 16)

Rule 16:  Allows Crt. to direct counsel to appear before it for a conference to consider simplifying the issues, obtaining admissions, etc.- reduces range of controversy, control discovery, develop issues, and establish trial agenda

Who must attend?  A person who has authority to settle-parties must be available by phone.  No obligation to settle (Conference is not mandatory)
PreTrial Order- formally sets the matters agreed upon (witnesses, evidence, etc.) and decided-not appealable (mandatory)
Rigby v. Beech Aircraft (1977, 10th Cir.)- P did not bring up issue at pretrial conference and pretrial order already issued- barred from raising it at trial- evidence not relevant and so not admissible-not allowed to have surprises at trial

IV.
TRIAL
Judgment without Trial

Settlement:
Edwards v. Born (1985)- Ps attorney accepted an offer made by D for full settlement of Ps claims-stated that he had authority to act on behalf of client.  P repudiated settlement because attorney had no authority-only that he trusted good judgment.  Crt. says that apparent authority is sufficient to bind a client

Apparent Authority created when written or spoken words or any other conduct makes D think that P has consented to have attorney act on his behalf-was reasonable
Offer of Settlement Rules (Rule 68)

Only D can make a settlement offer and if P rejects it and if the judgment obtained is not more favorable than the offer, than D is entitled to costs incurred after that offer was made

If P recovers nothing at trial then the rule does not apply because P “did not obtain a judgment”
If could rewrite the rule:  make it applicable to both P and D and exclude attorneys fees
Mary Carter Agreement-multiple Ds-jointly liable and P settles with one-don’t have to tell anyone about settlement and D who settled will testify against other Ds
Default Judgments (Rule 55):  If D fails to answer or otherwise plead within the time allowed, clerk is required to enter his default

United States v. Cirami (1976, 2nd Cir.)- Tax evasion-IRS tried to freeze assets. United States moved for partial summary judgment and Ciramis did not respond-DEFAULT.  Ds motion to vacate summary judgment denied because Rule 60(b)(6) says that a motion to vacate summary judgment may only be granted if “extraordinary circumstances” and in this case there was none-nor evidence of attorneys gross negligence

Pretzel & Stouffer v. Imperial-complaint answered, amended complaint not answered-entered default.  Allows strict application of Rule 55

Dismissals
Dismissal for failure to make a claim (Rule 12):  If P makes motion than 12(c)-Judgment on the Pleadings; if D than 12(b)(6)

Dismissal for Lack of Prosecution/Involuntary Dismissal (Rule 41(b)):  A dismissal is proper when P persistently and consistently fails to pursue the suit; or when the suit is obviously being used for harassment-Res Judicata Consequences
Voluntary Dismissal (Rule 41(a)):  P may voluntarily dismiss suit by filing a notice of dismissal as long as D has not answered or moved for Summary Judgment
If before D answers than not on merits

If D has answered than can dismiss w/o prejudice (on merits) with crts. permission
P can do this only once
12(b)(6)-not an answer
Summary Judgment (Rule 56)
Rule 56- no general issue of material fact in the law suit-entitled to judgment as a matter of law

SJ Granted often in federal court because case is assigned to one judge, have less case load and more staff so have time to research whether it should be granted or not

Affidavits

Discovery materials:

Adickes v. S.H. Kress & Co (1970).- P claiming conspiracy w/ state and store to discriminate against her because she was white w/black students.  Crt. says that where evidentiary matters in support of motion does not establish the lack of genuine issue of fact- summary judgment must be denied even if no evidentiary matter is presented.  When D moves for SJ has some burden to make showing of no issue of material fact and then P has to counter
Celotex Corp v. Catrett (1986)- Burden of production born by movant-  P claimed to have been injured by asbestos.  D moved for summary judgment on the ground that there was no evidence in the record that Ds product caused injury.  Crt. says that in trial where responding party has to bear burden of persuasion, the movant (D) will not necessarily have to come up with evidence- he may simply show that the existing record contains no evidence that the other side will prove case

If P moves for SJ then must come forward with evidence since he has burden of proof-needs to show that no reasonable jury could find for D

Anderson v. Liberty Lobby​ (1986)-some cases require higher burden of proof (slander, liable)- Summary Judgment determined by this higher standard too

Jury Trial (Rule 38)

Seventh Amendment: “in suits at common law…the right of trial by jury shall be preserved…”
Applies only to Federal Courts not state courts
Parties must demand jury trial
No Jury suits in Equity-injunctions
Merger of Law and Equity:

If all law than jury trial; if all equity no jury trial

If remedies sought are in law/equity: then some go to judge and some to jury

If issues of fact common to legal and equitable claims: then whichever tried first is binding on the second:

Beacon Theatres v. Westover (1959)- P sought an injunction and declaratory judgment.  D counterclaimed and asked for treble damages for anti-trust violation.  Crt. says that where both legal and equitable claims are in the same suit, the trial judge must ordinarily try the legal claim first, so as to ensure the right of jury to those claims

Dairy Queen v. Wood (1962)- Claim for accounting is legal rather than equitable for purposes of 7th A. -  The necessary prerequisite to the right to maintain a suit for an equitable accounting is the absence of an adequate remedy at law

Chauffers v. Terry (1990)-Worker has right to jury trial against union for breach-This resembles law claim more than equity

Dissent- should simplify test to focus on remedy

Splitting Assessment of Claims and Penalties for suits against government:

Tull v. United States (1987) (exception)-  Jury trial right for both determination of liability and amount of civil fine-for violation of Clean Water Act?  Crt. says that jury trial for liability but judge for civil fine (different from damages)

Dissent-  no history which shows that judge gets to determine civil damage penalty

Public vs. Private Rights
Public Right (civil suit between gov. and private citizen)/ Private Right (tort or contract dispute between private citizens)

Article I Judge- Federal Tribunals (Public rights)- local crts., limited jurisdiction (BK, Tax, etc.); apptd. for terms

Article III Judge- protected for life

Atlas Roofing v. OSHRC (1977)-  Since this suit was brought in an administrative tribunal, there is no right to a jury trial, because traditionally juries not allowed in administrative proceedings

Union Carbide Case- Fed. Gov’t  sets up registration scheme for using pesticides- statute allowed for “piggy backing” -public right so can be determined by administrative agency

Granfinaceria v. Nordberg- cases where Congress can decline to provide jury trial are one involving statutory rights and integral to public regulatory scheme

Jury Selection
Venire- Trial juries selected from panel of citizens (usually registered voters, DMV list…)

Cognizable Class:

State v. Porro (1977, S. Ct. NJ)- Students do not constitute a class.  A cognizable class is determined by three factors:

presence of some attribute which defines and limits the group

cohesiveness of attitudes and experience which distinguishes the group from society in general

community of interest which may not be adequately represented by other societal groups

Voir Dire Examination- Oral questions by both sides counsel to the prospective juror

Preemptory challenge:  each side has a limited number of dismissals without cause (3 in Fed. Crt.)

Edmonson v. Leesville Concrete (1991)- Cannot use preemptory challenge to exclude jurors on the basis of race;  Crts sufficiently attached to government to use EPC clause

Purkett v. Elem (1995)-has to be pattern of racial discrimination based on compilation of juror pool.  If convinces judge not based on race, even if explanation is silly, then okay as long as true

Progression of restrictions on Preemptory challenges:

Batson (1986)-prosecutor is a state actor; can’t challenge same race as D

Powers (1991)-can’t challenge any race

Edmonson- either side is for state (in crt.)-can’t challenge any race

JEB v. Alabama (1994)- can’t challenge gender

Challenges for Cause:  unlimited number, if juror shown to have a bias

McDounough Power Equipment v. Greenwood (1984)- If a juror makes an honest mistake when answering a question during voir dire than the court will not invalidate the judgment at the end of trial-because not biased

Judge Trials

Liljeberg v. Health Services and Acquisitions (1988)-Judge involved in board of trustees dealing with a transaction with one of the parties and should have recused himself

Res Judicata & Collateral Estoppel

Res Judicata/Claim Preclusion-a Final judgment on a claim of cause of action precludes reassertion of that claim or cause of action in a subsequent suit

Why?-Judicial Efficiency, saves litigant from going over same issues twice, includes umbrella of finality

P wins:  his claim is merged into the judgment and a new claim to enforce the judgment is created

D wins: P’s claim is extinguished and nothing new is created;  P is barred from raising the claim again

A judgment is final and decided on the merits once it has been irrevocably determined-once rendered in Crt., unless appeal

A judgment is valid unless the court lacked jurisdiction

Scope of Claim-
P cannot split claim-must bring all the claims that arise out of a transaction otherwise he will not be able to later

Restatement 2d of Judgments section 24- “there will be merger or bar of all Ps right to D with respect to all or any part of that transaction of occurrence, or he will be barred from bringing them later

Claim extinguished includes all right of the P to remedies against D with respect to all or any part of the transaction of which the action arose-can’t split claims

Rule 60-Relief from judgment and order allowed for mistake, newly discovered evidence, fraud (all for one year), or if lacked jurisdiction or judgment has been satisfied or vacated

Sawyer v. First City Financial Corp (1991, D Ca)- P first had contracts right violated and later wanted to consolidate a separate suit based on fraud-court said no consolidation.  Res Judicata does not apply to bar a second suit against the same D arising from the same transaction when a different primary right has been violated (Under §24 claim would have been barred)

Federated Department Stores v. Moite (1981)- Moitie and 7 other Ps filed suit and lost.  Other Ps appealed, but not Moitie.  Moitie refiled a different complaint in state court (dismissed).  In a separate case, the S.Crt. reversed prior law and the other Ps were permitted to reinstitute their claims because they had appealed.  Moitie was barred by res judicata.

A non-party is not bound by a judgment

Collateral Estoppel/Issue Preclusion-Precludes relitigation of issues.  A decision on an issue of fact may be binding in subsequent litigation between dame parties or even between one party and a different adversary

issues must have been actually litigated

it must have been a fact essential to the judgment

Offensive v. Defensive Non-Mutual Collateral Estoppel

Offensive- different P is using CE to stop original D from relitigating issue

Parklane Hosiery v. Shore (1979)- S. Crt. endorses offensive when P2 could not easily have joined in first suit

If P2 could have joined 1st suit then can’t use collateral estoppel

If P1 wins then all other Ps win who follow and assert collateral estoppel.  If P1 loses then P2 not bound by results

Sometimes D will settle 1st suit to avoid preclusion

Defensive-different D using CE to stop original P from relitigating issue-Generally allowable

Bernhard v. Bank of America (1942)-issue preclusion-defensive non-mutual collateral estoppel-  1st suit against man & loses because court says its a gift.  2nd suit against bank-estopped because already decided it was a gift 

What if D in 1st case and P in 2nd case?  D in 2nd case can assert collateral estoppel

Why defensive first?-P usually has choice of forum for claims and D does not so we distrust the result against D

Miscellaneous issues:

If 1st suit is criminal and convicted and 2nd suit is civil then bound by collateral estoppel (but can argue against because procedural opportunities in criminal cases are more limited then in civil-Less Discovery)

If 1st suit is criminal and acquittal then no preclusion (lower standard of proof required)

Settlement Issues

P wins against D, D appeals and will abandon appeal if P1 will go to court of appeals to remove appeal and vacate lower court judgment (not bound by collateral estoppel for future Ps)=”Buyout”-S Crt. says its not allowed-Bonner Mall case

Jurisdictional Preclusion
One jurisdiction to another in same state- then collateral estoppel and res judicata apply

State to State
Full Faith and Credit Clause-Constitution, Article IV, section 1 (somewhat imperfect)

Faunterloy v. Lim (1908)-P & D gambling in cotton futures.  D lost and award rendered in arbitration.  D is Missouri when loses a suit which failed to look at Mississippi law.  D brought a suit in Miss.-but S. Crt. says tough.  Irrespective of mistake of law application of sister state everyone is still bound unless lack of jurisdiction.

What if 1st suit in limited jurisdiction state court and 2nd in general jurisdiction-If have a choice between forums then section 24 of the restatement applies and so will res judicata.

State to Federal

Section 1738-Full Faith and Credit Act-applies to c/e and r/j.  

operates only when judgment

Marrese v. American Academy of Orthopedic Surgeons (1985)-application to Academy & turned down so file suit in state court under common law-lose case and dismissed for failure to state claim.  Second suit filed in federal court for anti-trust suit.  Academy wants to use Res Judicata and Collateral Estoppel to preclude claim.  If state court judgment should be given same res judicata effect in federal court as it would get in state

Jurisdictional dismissal is not on merits-not precluded by Res Judicata.  Problem:  If Marrese brought anti-trust suit in state court it would have been dismissed for lack of jurisdiction.  Trust is a federal question only

Matsushita Electric v. Epstein (1998)- federal securities cause of action and a state court action brought in state court of Delaware and settled claims.  S. Crt. says res judicata applies if Delaware would have applied (problem is that it would not have had case in 1st place)

Federal to State

Nothing but a general practice-maybe-section 2283- Anti-Injunction Act exception

How do you enforce injunctions?  Written to participants of suit not court-enjoins participants

Parsons Steel v. First Alabama Bank (1986)-Sued in state court for a subsidiary issue and bring 2nd suit in district court at same time.  Federal suit goes to trial, jury decides for P, judge grants a judgment n.o.v. and D wins.  State court-assert raise judicata and collateral estoppel-denied by state court and D loses.  Ds go back to federal court and file injunctive action-too late?  Crt. says yes-if Ds had gone in a timely fashion (before c/e; r/j decided) then could have gotten an injunction-but now decision stands because of section 1738

California exception-“primary right” theory of res judicata instead of section 24-Matteson &  City of LA v. Superior Court -even though should not.  Res judicata of first forum should apply to 2nd 

Matter of Comity-when 2 suits filed at the same time and one holds and waits to respect the other courts proceedings.  Whichever court gets judgment, 1st has priority over another

RULES
RULE 7-PLEADINS ALLOWED; FORM OF MOTIONS

Pleadings (Court ordered reply)

Motions and Other Papers

Demurrers, Pleas, Etc., Abolished

RULE 8-GENERAL RULES OF PLEADING

Claims for Relief

Requires short and plain statement

Grounds for Jurisdiction

Claim and Demand for relief

Defenses; Form of Denials

Shall admit or deny each claim.

Affirmative Defenses

A/R, Contributory negligence, statute, estoppel, res judicata, etc.

Effect of Failure to Deny (equals admission)

Pleading to Be Concise and Direct; Consistency (must be concise and simple)

Construction of Pleadings
See Leatherman v. Tarrant County
RULE 9- PLEADING SPECIAL MATTERS (Pleading w/Particularity)

Capacity

Fraud, Mistake, Condition of Mind

Higher standard of pleading-more particularity for fraud and mistake or can get a dismissal

See Leatherman v. Tarrant County
Conditions Precedent

A denial of performance or occurrence shall made specifically and with particularity

RULE 10-FORM OF PLEADINGS

Caption; Names of Parties

Paragraphs; Separate Statements

Adoption by Reference; Exhibits

RULE 11- SIGNING Of PLEADINGS, MOTIONS & OTHER PAPERS; REPRESENTATIONS TO COURT; SANCTIONS

Signature (must be signed by attorney or party)

Representations to Court

Should certify that it is not intended to harass

they are not frivolous arguments

have evidentiary support

Sanctions

By Motion (Unless w/in 21 days withdraws frivolous motion)

On Court’s Initiative-shall be limited to deter repetition (If court sufficiently offended  has “inherent power” to sanction

Nature of Sanctions; Limitations

Order

RULE 12- DEFENSES AND OBJECTIONS

When Presented (Answer to Complaint)- D must serve answer w/in 20 days of being served

How Presented-Response By D

Lack of Jurisdiction over subject matter-(raised by any side at any time-requires dismissal)

Lack of jurisdiction over person (Waivable defense)- if D answers on merits/or makes any motion besides a 12(b)(2)

Improper venue (Waivable defense)

Insufficiency of Process (Waivable defense)

Insufficiency of Service of Process (Waivable defense)
Failure to State a Claim upon which relief can be granted
General Demurrer (Code Pleading States)- same as 12(b)(6)- Facts don’t state a cause of Action

Can be made at any time
Failure to Join a Party under Rule 19

Motion for Judgment on the Pleadings  (Moved for by P

Preliminary Hearings

Motion for More Definitive Statement/more particularity

Special Demurrer (Code Pleading State)-Closest to 12(e) -not enough facts

Used to enforce heightened particularity standard (See Crawford El Case -§1983)

Motion to Strike

Consolidation of Defenses in Motion

Waiver or Preservation of Certain Claims

If fail to object when Answer to service or process, venue, jurisdiction (except subject matter), then waived.  

Can raise joinder issues late in process

RULE 13-COUNTERCLAIM OR CROSS-CLAIM

Compulsory Counterclaims-have to assert claim, or lose it forever-arises out of same transaction (sue party on opposite side D v. P)

Permissive Counterclaims (permitted even if not related to original claim)

Arising out of same transaction, so compulsory counterclaim and ancillary jurisdiction- “Common Nucleus of Operative Fact”

Counterclaim Exceeding Opposing Claim

Counterclaim Against the United States

Counterclaim Maturing or Acquired After Pleading

Omitted Counterclaim

Cross-Claim Against Co-Party

must be out of same transaction or occurrence as original transaction

co-party in same side (D1 v. D2)

must ask for actual relief

Joinder of Additional Parties

Separate Trials; Separate Judgments

RULE 14-THIRD PARTY PRACTICES

When Defendant May Bring in Third Party/ Third Party Complaint 

When 3rd party is liable to D for all or part of a claim

When Plaintiff May Bring in Third Party

Only if P has received a counterclaim 1st  (then same as for D)

Admiralty and Maritime Claims

RULE 15-AMENDED AND SUPPLEMENTAL PLEADINGS

Amendments

may amend once before responsive pleading is served of by leave of court

Amendments to Conform to the Evidence

Relation back of Amendments

permitted if law provides a statute of limitations, for mistake and notice given within 120 days and asserted claim arose out of same transaction or occurrence

In CA- relation back for John Doe okay for 3 years

Supplemental Pleadings

Supersede original complaint-Usually when new occurrences not in Complaint are discovered

RULE 16-PRETRIAL CONFERNCES; SCHEDULING; MANAGEMENT

Pretrial Conferences; Objectives

expediting disposition of actions

establishing control

discouraging wasteful pretrial activities

improving quality of trial

facilitating settlement

Scheduling and Planning

for filing motions and completing discovery, etc.

Subjects for Consideration at Pretrial Conferences

Final Pretrial Conference

Pretrial Orders

If not raised and addressed in order cannot raise in trial

Sanctions

III.
PARTIES
RULE 17- PARTIES PLAINTIFF & DEFENDANT; CAPACITY

Real Party Interest

Capacity to Sue or Be Sued

Infants or Incompetent Persons

RULE 18- JOINDER OF CLAIMS AND REMEDIES

Joinder of Claims (P can bring any number of unrelated claims)

Joinder of Remedies; Fraudulent Conveyances

RULE 19-JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION

Persons to be Joined if Feasible (Necessary)

Incomplete Relief- relief cannot be accorded among the existing parties w/e necessary party

Impaired Interest- a judgment in persons absence will impair an interest or impose inconsistent obligations on person already in as a party

Determination by Court Whenever Joinder not Feasible

need to determine if necessary and indispensable

Prejudice-the extent of prejudice to the absentee, or those already parties

Framing of Judgment-how to do and mitigate prejudice

Adequacy of Remedy- can the remedy be adequate if person is absent

Result of Dismissal- is there an adequate remedy if dismissed?

Pleading Reasons for Non-Joinder

Exception of Class Actions

RULE 20- PERMISSIVE JOINDER OF PARTIES

Permissive Joinder (as many Ps or Ds can join if same transaction)

Separate Trials

RULE 21-MISJOINDER & NON-JOINDER OF PARTIES

*
Judge can do on own motion- drop party when not part of suit-not a ground for dismissal

RULE 22-INTERPLEADER

See Statutory v. Rule Interpleader Chart- Can use either for interpleader motions, usually brought by a third party to determine who to pay money to

2 Types of interpleader- Pure Interpleader (does not dispute money is owed); and “In the Nature of Interpleader (we may not owe money, but if we do than to whom)

RULE 23- CLASS ACTIONS

Prerequisites to a Class Action- “pattern & practice”

Size-joinder not feasible
Common Questions-“common questions of law or fact”

Typical Claims-claims of named parties must be typical of class

Representation- must fairly and adequately represent class-not have a conflict of interest and competent legal counsel

Class Actions Maintainable

a class is created if individual actions by or against members of the class would create risk of inconsistent decisions; or impair interests of parties not actually in suit (limited funds)

no opting out

usually used for mass tort claims

used for injunctive relief or declaratory relief

not for money damages

no opting out

often used for civil rights actions

Damages class action


Common Questions of facts or law must predominate over the questions affecting individuals and must be superior method to other available adjudication methods

interest of individual to control litigation

existing litigation
concentration in one forum
difficulties of management
Requires notice

can opt out

Notice requirement-“best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort”

Proposed new amendment-went into effect in December-Permits Interlocutory Appeals for class certification issues

** Hybrid Class Action-notice determined by which ever predominated b(3)/b(2)- S Crt. tried to address this question twice but has not

RULE 23.1- DERIVATIVE ACTIONS BY SHAREHOLDERS

If shareholder of a corporation and it will not bring suit and have requested that it do so the can bring your own action on behalf of the corporation

RULE 24- INTERVENTION

Intervention of Right-w/o party, interest is impaired or impeded

If he claims an interest to the property or transaction which is the subject to the transaction 
the disposition of the action would impair or impede his ability to protect that interest

his interest is not adequately represented by current parties

Permissive Intervention- 

mostly judges discretion needs to show question of law/fact

Will it cause delay or prejudice?

Procedure (by Motion under Rule 5)

RULE 25- SUBSTITUTION OF PARTIES

Death

Incompetency

Transfer of Interest

Public Officers; Death or Separation from Office

IV.
DEPOSITIONS AND DISCOVERY

RULE 26- GENERAL PROVISIONS GOVERNING DISCOVERY; DUTY OF DISCLOSURE

Required Disclosure; Methods to Discover Additional Matter

Initial Disclosures

If Pleaded with particularity-then must provide name, address and telephone numbers of all persons with discoverable stuff, location of docs, & computation of damages

Disclosure of Expert Testimony

Pretrial Disclosures (witnesses and exhibits)

Form of Disclosures; Filing

Methods to Discover Additional Materials

Discovery Scope and Limits

In General

Limitations

Trial Prep.: Materials

Trial Prep.: Experts

Claims of Privilege or Protection of Trial Prep. Materials

Protective Orders

Timing & Sequence of Discovery

Supplementation of Disclosures and Responses

Meeting of Parties: Planning for Discovery

Signing of Disclosures, Discovery Requests, Response, and Objections (Sanctions)

RULE 27- DEPOSITIONS BEFORE ACTION OR PENDING APPEAL

Before Action

Petition

Notice and Service

Order and Examination

Use of Deposition

Pending Appeal

Perpetuation by Action

RULE 28- PERSONS BEFORE WHOM DEPOSITIONS MAY BE TAKEN

Within the United States

Officer authorized to administer oaths by the laws of the US

In Foreign Countries

Pursuant to treaty, letter or notice to person authorized to take oaths

Disqualification for Interest

RULE 29- STIPULATIONS REGARDING DISCOVERY PROCEDURE


Parties by written stipulation mat provide that depos. Be taken of any person and disclose the time, manner and place

May modify other procedures governing or limitations placed upon discovery

RULE 30-DEPOSITIONS UPON ORAL EXAMINATION

When Depositions may Be Taken; When Leave Required (of any person)

Must take leave of court if person is in prison or if w/o written stipulation more than 10 depos. will be taken or person has already been deposed

Notice of Examination: General Requirements; Method of Recording; Production of Documents and Things; Deposition of Organization; Deposition of Organization

Examination and Cross-Examination; Record of Examination; Oath; Objections

Schedule & Duration; Motion to Terminate or Limit Examination

Review by Witness; Changes; Signing

Certification and Filing by Officer; Exhibits; Copies; Notice of Filing

Failure to Attend or Serve Subpoena; Expenses

RULE 31-DEPOSTIONS UPON WRITTEN QUESTIONS

Serving Questions; Notice

May be taken w/o leave of court except if more than 10 depos have been taken, already been deposed or party seeks to take depo before time allowed under Rule 26

Officer to Take Responses and Prepare Record

Notice of Filing

RULE 32- USE OF DEPOSITIONS IN COURT PROCEEDINGS

Use of Depositions

Allowed in any court proceeding under the Rules of Evidence and applied as though the witness were there and present

can be used for impeachment purposes

if witness is dead

greater distance than 100 miles to court for witness

unable to testify-age, illness, imprisonment

unable to procure witness by subpena

Objections to Admissibility

Form of Presentation

Effect of Errors and Irregularities in Depositions

As to Notice

As to Disqualification of Officer

As to Taking Deposition

As to Completion and Return of Deposition

RULE 33-INTERROGATORIES TO PARTIES

Availability

Can serve up to 25 questions including subparts to be answered by party to whom served

Answers and Objections

Each shall be answered separately and fully in writing and under oath, unless objected to

Should be signed and served within 30 days

objections should be stated with specificity

Scope; Use at Trial

Option to Produce Business Records

RULE 34- PRODUCTION OF DOCUMENTS AND THINGS AND ENTRY UPON LAND FOR INSPECTION AND OTHER PURPOSES

Scope

any party may serve any request to inspect/copy documents, photos, etc.

Procedure

shall be served requesting time, place and manner of inspection

shall be aswered with a written response within 30 days

Persons not Parties

RULE 35- PHYSICAL AND MENTAL EXAMINATION OF PERSONS

Order for Examination

When the mental or physical condition is in controversy an examination can be ordered

Report of Examiner

A written report of examiner setting out findings shall be delivered to parties upon request

RULE 36- REQUEST FOR ADMISSION

Request for Admission

May be served upon any party - written requests to admit any facts as true or confirm the genuineness of a document

Must be answered within 30 days w/objections/denials.  Lack of information is not a reason for denial or objection

Effect of Admission

RULE 37- FAILURE TO MAKE DISCLOSURE OR COOPERATE IN DISCOVERY; SANCTIONS

Motion for Order Compelling Disclosure or Discovery

Appropriate Court (made in court where action is pending)

Motion

if a party fails to make a disclosure any party may move to compel and for sanctions

must include a certification that the movant has tried in good faith to get the party to answer

Evasive or Incomplete Disclosure, Answer or Response

Expenses and Sanctions

If motion if won then the party who failed to disclose is required to pay attorneys fees for bringing motion.  If lost than the movant has to pay attorneys fees for opposing motion

Failure to Comply with Order

Sanctions by Court in District Where Deposition is Taken

Failure to pay after being ordered by the court can lead to contempt

Sanctions by Court In Which Action is Pending 

Failure to Disclose; False or Misleading Disclosure; Refusal to Admit

Failure of Party to Attend at own Deposition or Serve Answers to ROGS or Respond to Request for Inspection

Subpoena of Person in Foreign Country (Abrogated)

Expenses Against the US (Repealed)

Failure to Participate in the Framing of a Discovery Plan 

VI.
TRIAL
RULE 38-JURY TRIAL OF RIGHT
Right preserved

Under 7th Amendment of Constitution

Demand

Must make a demand not later than 10 days after service of last pleading

Specification of Issue

May demand jury trial for specific issues or all issues triable

Waiver

If party does not timely serve a request than it constitutes a waiver

RULE 39-TRIAL BY JURY OR BY THE COURT
By Jury

By Court

Advisory jury and trial by consent

RULE 41-DISMISSAL OF ACTIONS

Voluntary Dismissal-By P or by order of the Court

By P or stipulation anytime before service of an answer or motion for summary judgment, whichever is 1st or a stipulation by parties.  Dismissal is w/prejudice (on merits) usually.

Involuntary Dismissal

Failure to comply with rules or failure to prosecute-moved for by D

Dismissal of Counter-claim, 3rd party, cross claim

This can be done only voluntarily by party

Costs of Previously Dismissed Action

If P has dismissed and makes a motion for a new action upon a similar claim than P may have to pay costs of 1st action

RULE 42-CONSOLIDATION; SEPARATE TRIALS

consolidation of joint parties for trial/pretrial

If actions involving common questions of law or fact are pending before the court, it may order a joint hearing or trial on any or all matters

Separate Trials

In furtherance of convenience or to avoid prejudice- then can order a separate trial of any claim, third party claim, cross claim or counterclaim

RULE 47-SELECTION OF JURORS

Examination of Jurors-(may be done by attorneys or court)

Peremptory challengers (limited by a statute)

Excuse (may be excused for good cause)

JUDGMENT

RULE 55-DEFAULT
Entry

When a party against whom a judgment for affirmative relief is sought has failed to plead or defend, the clerk shall enter default

Judgment by clerk/Crt.

By Clerk- if a certain sum is fixed and not in dispute-evidence as to cost

By Court-requires “prove up”

Setting Aside Default

For good cause under 60(b)(6)

RULE 56-SUMMARY JUDGMENT

For Claimant

After 20 days from commencement of action can move for SJ

For defending party

Anytime

Motion

Shall be served at least 10 days before hearing.  Shall be granted if there is no genuine issue of material fact that the moving party is entitled to a judgment as a matter of law
RULE 60-RELIEF FROM JUDGMENT OR ORDER

Clerical Mistakes

Clerical mistakes may be corrected by Court OR by motion of any party

Mistakes, Inadvertence; excusable neglect; newly discovered evidence, Fraud, etc.

Mistake, inadvertence, surprise or excusable neglect

Newly discovered evidence which could not have been discovered in time for trial

fraud, misrepresentation or other misconduct

judgment is void (lack of jurisdiction)

judgment has been satisfied or vacated

RULE 68 OFFER OF JUDGMENT
At any time more than 10 days before trial begins a party defending against a claim may serve upon the adverse party an offer to allow judgment to be take

If offer is accepted: then judgment is entered

If offer is not accepted: it is withdrawn.  At trial in judgment obtained by P is not more favorable than offer, than P must pay costs incurred after offer was made 

US CODES

28 USC § 1332

Diversity Jurisdiction- all plaintiffs must be from different state than all of the defendants

must be more than $75,000 for federal jurisdiction

28 USC § 1367

Pendent/Supplemental Jurisdiction-

Violation of Both federal and State law- must split case or send to state court; unless exclusively

federal jurisdiction

This rule allows supplemental jurisdiction in federal court

28 USC § 1335(a)-Statutory Interpleader

Original Jurisdiction of any civil action of interpleader or in the nature of interpleader

$500 or more in controversy

diversity citizenship

plaintiff has deposited money with the court

28 USC § 1397

Any civil action of interpleader or in the nature of interpleader may be brought in any jurisdiction where one or more of the claimants reside

28 USC § 2361

A D. crt. may issue its process for all claimants and enter its order restraining them from instituting or prosecuting any proceeding in any state

28 USC § 1738-Full Faith and Credit Act

Judicial proceedings of any state shall be admitted in all other courts of the US

28 USC § 2283-Anti_injunction Act
 A court of the United States may not grant an injunction to stay proceedings except as expressly authorized by Congress

Jurisdiction

Or to protect  or effectuate its judgments

Restatement 24

Claim preclusion-must bring all claims at the same time that arise out of the same event

The claim extinguished includes all rights of the P to remedies against the D with respect to all or any part of the transaction or series of transactions out of which the action arose

Full Faith and Credit Clause -Article IV section 1
Each state to every other state

28 USC § 1407

Consolidation statute for pre-trial, in large multi district proceedings- usually for lard accidents

28 USC § 1983

Pleading with Particularity-Securities Act

If P wins then gets attorneys fees, but no attorneys fees against if lose

Statutory v. Rule Interpleader (Rule 22)
Subject Matter Jurisdiction
§ 1335(a)-minimal diversity; $500 amt. in controversy
§ 1332(c); 1331-complete diversity; $75,000 amt. in controversy

Personal Jurisdiction
§ 2361-nationwide
Rule 4: same as state where fed. Crt. is

Injunction
§ 2361-broad
§ 2283 (“Anti Injunction Act-Broad?)

Venue
§ 1397
§ 1391- general venue statute

