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Victim Impact Statements (hereinafter referred to as “VISS') are statements read
by, or on bendf of, crime victims a the sentencing phase of crimind trids. VISs
have been occasondly conditutiondly chdlenged in American courts. The
chdlenges have typicdly been that VISs conflict with the Eighth Amendment's
“Proportionality Doctring’, which holds that punishment must be proportiona to
the crime. The United States Supreme Court has consdered three times in recent
yeas whether the reading of a VIS a the sentencing phase of crimind
proceedings is congtitutional’. The present condtitutiona status of VISs is that the
proportiondlity doctrine “does not erect a per se bar” to the admisshbility of VISs
at sentencing proceedings, but the Fourteenth Amendment may provide a door to
rdie®. This note examines the Eighth Amendment trestment of VISs by the
Court, and the posshility of future Fourteenth Amendment due process
chdlenges to the condderation of VISs during the pendty phase of crimind
proceedings.

INTRODUCTION AND HISTORY

"...1 am wronged. It isa shameful thing that you should mind these folksthat are
out of their wits." Martha Carrier, hanged, August 19, 1692, Salem, MA,
Commonwealth of Massachusetts General Court of Oyez and Terminer (The Salem
Witch Trials).

Victim Impact Statements (“VISs’) are statements read by, or on behdf of, victims of
crime at the sentencing phase of crimina proceedings. After the defendant has been
found guilty by the judge or jury, the victim is afforded the opportunity to make a
gatement to the court regarding the impact of the crime on the victim and her family.
Typicdly these satements are offered by the victim to encourage the maximization or
enhancement of the pendty upon the defendant. The statements are often filled with
emotion, and the defendant is not able to rebut the statements.

VSs are one of the legacies of English Common Law. Around the 13" Century, when
avil tortsand crimina actions first became distinguished in England (“Actionsin
Trespass’ and “Actions in Trespass on the Case,” respectively), VIS were permitted, as
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the Crown stood in the shoes of the victim of the offense in English adversarid
proceedings®. Victims were allowed to spesk in support of the Crown in “keeping the
King's peace,” and as punishment of the perpetrator replaced restitution to the victim, as
the government's primary objective®.

During the early development of American colonid crimind justice, crimind
prosecutions were private actions in which the victim paid public officias feesto asss in
the prosecution. Congtables and justices of the peace would investigate the crime, file
charges againg the offender, and prosecute the case in return for fees paid by the victim.
The victim was sometimes even responsible for the codts of incarcerating and feeding the
offender while he awaited trid.

During the eighteenth century, American prosecution of crime evolved from a private
action into a gtate action. The states, like the Crown, redlized the need to avoid private
retribution for criminal wrongsin order to maintain a civilized society.

This evolution, which began as the theory that crime was a societd interest and
concern, rather than an individua interest of the victim, gained momentum®. The state
took over the lead role in prosecuting wrongdoers on behaf of society, rather than on
behdf of the victim; “Victim v. Offender” was replaced with “ State v. Offender” in court
pleadings. To maintain a semblance of victim participation in the process, victims
continued to make statements at some point in the crimind trid of the offender, athough
the state had already taken over the lead role in the prosecution.

The United States Supreme Court has held that the purpose of restitution isto
accomplish the pend godls of the state, not to compensate victims®. One objective of the
restitution aspects of crimina proceedingsisto dleviate the financia burden of the
victimsin seeking the recovery of their money damages through civil process’.

The ensuing two centuries of Anglo-American legd tradition enable and encourage
victims of crimesto make or submit a satement at the sentencing phase of trids. The
theory goes that the victim of arobbery, for instance, can best explain the value of the
property taken; the next of kin of amurder victim is uniquely able to articulate the impact
of the loss of her loved one. The ability to introduce a VIS isdso viewed by many asa
means for the victims to hed their wounds and to gain some closure on a horrible chapter
inther lives.

MODERN USE OF THE VICTIM IMPACT STATEMENT
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One condtitutiond conflict which arises from this practice, is that punishment may be
enhanced where more articulate, or more pitiful victims make aV1S, than in cases where
the victim isinarticulate or otherwise unappeding. In those instances the saverity of the
statement may have more of an impact on the sentencing authority than the severity of
the crime. This has been one of the * proportiondity” arguments againg the VIS in Booth,
Gathers and Payne®. As Justice Marshall noted, dissenting in Payne,

[T]he probative vadue of [victim impact] evidence is dways outweighed by its
prgudicid effect because of itsinherent capacity to draw the jury's attention away
from the character of the defendant and the circumstances of the crime to such
illicit congderations as the eogquence with which family members express their
grief and the status of the victim in the community.®

THE POPULARITY OF VICTIM IMPACT STATEMENTS

Theimpact of felonious crime upon its victimsis inherently savere and profound, and
society views those convicted of these types of crimeswith scorn and abhorrence. The
victim of violent crimes, conversdly, is viewed as vulnerable and wounded. Society wants
to punish the defendant and help the victim to the grestest extent possible.

Punishing defendants, aswell as aiding crime victims, are both popular notionsin
our society. It makes great politica sense to propose a bill that protects a victim and
punishes an accused: thereis no risk that efforts to protect victims' rights would ever be
unpopular with voters. A well-placed sound-bite on the evening news, caling for gun
contral in the wake of aviolent crime, means votes. “Victim's Rights” initigtives are
likewise risk-free politica pandering for professiond politicians,

American date legidatures have rushed to the ad of victims with “Victim's Rights’
laws and gtate congtitutional amendments with increasing frequency. Forty-nine of the
fifty states have enacted legidation or state condtitutiona amendments which permit the
reading of a V1S a the sentencing phase of crimina proceedings™®. Logically, of course,
apragmatic politician would commit electord suicide by opposing any “Victim's Rights’
initigtive.

A typica “Victim's Rights Bill” includes the opportunity for the victim to make a
Satement about the impact of the crime a sentencing. Michigan's victim legidation, for
example, isasfollows

MCL 780.765
CRIME VICTIM'SRIGHTS ACT (Act 87 of 1985)
780.765 Ora impact Statement at sentencing.

8 See supra, note 1.
° Payne, supra note 2, a 846 (Marshal, J, dissenting) (citing Booth, supra note 1, at 505-507.
10 See generally, Patrick M. Fahey, Note, Payne v. Tennessee: An Eye for an Eye and Then Some, 25 CONN.
L. REV. 205 (1992).
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Sec. 15. The victim shdl have the right to appear and make an ora impact
gatement at the sentencing of the defendant.

The argument for victims' rights has popular gpped, as many believe that the only
ones protected by our justice system are criminds. A common cry for victin'srightsis
that the Condtitution only provides protection for criminas, yet provides no protection for
victims. Thisis, of course, not only legaly accurate, but conditutionaly necessary and
logicdl: the accused is the person whose rights must be protected, not the victim. The
Condtitution does not protect the defendant’ s right to commit acrime; it protects the
defendant’ s rights when he is being tried for committing a crime.

Why question inhibiting or prohibiting the statement of the bereaved in their most
profound time of |oss? There would seem to belittle harm to permitting the victims to
make a statement about their grief. However, such a statement may, in some
circumstances, encroach upon the safeguards provided by the federa conditution.

A victim of aviolent crime presents a vulnerable, wounded member of our society,
seeking achance to be heard, and it is our nature to want her to hed her wounds. What
harm could liein alowing her to be heard after some one has been convicted of acrime
that caused her loss, or contributed to the cause of her loss? The chalenger to a VIS will
likely appear to be an unfeding ogre, and may be subject to severe “jury justice’ in
sentencing, despite a plausible condtitutiona objection.

CONSTITUTIONAL CONCERNSREGARDING VICTIM IMPACT
STATEMENTS

The VIS, like much of our common legd heritage, was inherited from the laws of the
Crown, but subject to the limitations which our Congtitutiona framers placed upon that
common law. Today's VISsfind their origin in the common law practice of permitting
victims to exert emotiondly charged influence upon the judge and jury in the
condderation of sentencing. Like many other eements of the common law, the VIS has
come into conflict with our federd condtitution, as the Condtitution has been interpreted
and developed over the past two centuries. The traditional common law VIS may not
comport with the Eighth Amendment’ s proportiondity doctrine, or the Fourteenth
Amendment’ s due process guarantee. Congress has enacted federd legidation in favor of
victims severd timesin recent years. “The Victim And Witness Protection Act” (1982);
the “Victims of Crime Act” (1984); the “Victims Rights and Regtitution Act” (1990); and
the “Victim's Bill of Rights’ (1994). To seize the politicad opportunity the Oklahoma
City bombing presented, Congress enacted “ The Effective Death Pendty and Anti-
Terrorism Act of 1996.”

Mogt jurisdictions permit the jury or judge to consder a VIS at some stage of the
proceedings. A defense lawyer runs a gresat risk when chalenging a complaining
witnessvictim regarding the trauma of violent crime in any way, as counsd will be
viewed as persecuting an dready weakened victim. Any attempt by defense counsdl to
obstruct her VIS will surely be met with disgpprovd, if not disgust, and possibly
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retaiation by the sentencing authority, particularly where a jury determines the sentence.
Defense counsdl risks being viewed in that Stuation as opposing the victim, rather than
representing the accused.

Because a chdlenge to the introduction of aVIS s fraught with such peril, the VISis
seldom chadlenged on condtitutiona grounds. The defense attorney runstherisk that the
challenge itself may result in aharsher sentence for the defendant. Considering the
societd preference to dlow the VIS, coupled with the risk inherent in chdlenging the
VIS, why even consder denying the victim of atragic loss the opportunity to articulate
her loss in the presence of the perpetrator?

In Booth, Gathers, and Payne, the defendants had nothing to lose by teking their
chdlenges dl the way to the Supreme Court: al had been sentenced to deeth after the
reading of the VIS, It islikely that any (future) successful chalengeto the VISs
congtitutiondity will come from a capital case for that reason. The likelihood of a
successful chdlengeis so dight that a defendant sentenced has more to lose than to gain
by appedling. The risks associated with challenging the VIS are probably only worth
taking where the defendant is sentenced either to life imprisonment or deeth. The
risk/reward analys's, however, is not determinative of whether the VIS, as presently
gpplied, violates the Eighth and/or Fourteenth Amendment of the federa condtitution.

THE EIGHTH AMENDEMENT CHALLENGE TO THE VICTIM IMPACT
STATEMENT

A. Development of the Proportionality Doctrine
The Eighth Amendment to the federa condtitution reads as follows:

“ Excessive bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted.”

The scope of Eighth Amendment protection was rarely contemplated by the Supreme
Court in the first century after the adoption of the condtitution. It was not until the latter
part of the nineteenth century’ s United States Supreme Court decisions thet it was
occasionaly congdered. Through the end of the nineteenth century, the Court held that
the Eighth Amendment’ s prohibition againgt cruel and unusud punishment barred only
those common law, corpora punishments which had been banned in England: burning,
branding, and other horrific torture-style punishments.

Expanson and explanation of the cruel and unusud clause wasfirg given
consideration in 1892 by Justice Field in O’ Neil v. Vermont!*. O’ Neil was convicted of
trangporting bottles of bootleg acohol, and sentenced to 50 years a hard labor in the
Vermont sate prison. Justice Field wrote, dissenting, that O’ Nell’ s punishment was not
proportiond to the crime for which he was convicted, and that his sentence was so

1144 U.S. 323 (1898) (Field, J, dissenting).
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disproportionate to the crime, that it violated the cruel and unusud dause of the Eighth
Amendment.

Feld wrote that the Eighth Amendment went further than prohibiting barbaric
physica punishments. He argued that there was a further protection given: aguarantee
that the sentence be proportiond to the crime. The Court did not agree with Justice Field,
and O'Ned served his 50 years, but Field' s dissent became the genesis for the
Proportiondity Doctrine of the Eighth Amendment 18 years later.

In 1910, aman named Weems was convicted of falsifying some government
goplicationsin the Phillipines. His sentence was that he forfeit his passport, serve 15
years a hard labor, and be shackled in leg irons for the 15 years. The United States
Supreme Court, in Weems v. United States*?, relied on Justice Fidds s dissent in O’ Neil,
and hdd that the Eighth Amendment did contain a protection against disproportionate
sentencing, and that Weems' sentence did not fit the crime and was inherently
uncondtitutiond. The Proportiondity Doctrine took hold with Weems.

“Proportiondity” has been the tool with which the Court strikes down inherently
unfair and unjust sentencing statutes and guidelines'. Proportionality would logically
require an impartia sentencing authority to determine the sentence after arationd
decison making process, limited to the defendant’ s cul pability and the circumstances of
the crime. Proportiondity requires a nexus between the punishment imposed and the
defendant’ s blame-worthiness. In addition, a defendant’ s punishment must be tailored to
his persond responsibility and moral guilt™®.

The United States Supreme Court first gpplied the Proportiondity Doctrine to the
conditutiondity of the VIS in 1987 in Booth v. Maryland. The Booth Court held that the
introduction of the VIS at the penalty phase of a capitd murder trid was inherently
repugnant to the Eighth Amendment. The Booth decison gaverise to a bitter Eighth
Amendment contest between opponents and proponents of the VIS.

B. The Proportionality Doctrine as Applied To Victim Impact Statements

The United States Supreme Court has equivocated in its Eighth Amendment andysis
of the congtitutiondity of the VIS, fira striking down statutes dlowing VISsinitsfirst
two cases, Booth v. Maryland in 1987 and South Carolina v. Gathersin 1989, then
reversing itself in 1991 by upholding the condiitutiondity of VISsin Payne v. Tennessee.
The Court was sharply divided in dl three cases, and the arguments pro and con were
similar in all three cases™.

12217 U.S. 349 (1910).

13 See Robinson v. California, 370 U.S. 660 (1962) (striking down California statute that criminalized
narcotics addiction).

14 See Tison v. Arizona, 481 U.S. 137, 149 (1987); Enmund v. Florida, 458 U.S. 782, 801 (1987).

15 The Booth Court majority (5-4) was comprised of Powell, Brennan, Marshall, Blackmun and Stevens, 1U.
Dissenting were : Rehnquist, CJ.,, White, O’ Connor, and Scalig, 1J. ; The Gathers mgority (5-4) were
Brennan, Marshal, Blackmun, Stevens and White, 1J. Dissenting were: Rehnquiist, CJ., O’ Connor,
Kennedy, and Scalig, J0.; The Payne mgority (6-3) were: Rehnquist, CJ., White, O’ Connor, Scdia,
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The crimes committed in Payne, Gathers and Booth had one mgor smilarity: dl
were brutd atacks againg defensdess, innocent, pitiful victims with strong family ties
and emotiondly charged survivors who actively sought the maximum pendty available
for the respective defendants. In each case, the VIS fanned emotiond flames during the
pendty phase, and enhanced the possibility of enhanced pendties due to the
characterigtics of the homicide victims, coupled with the effective articulation of those
“good character” qudities by the victims' survivors and the state. The effects of the crime
on the survivors overshadowed the crimind ligbility of Payne, Gathers and Booth.

Theintroduction of “good character” evidence regarding the victimsin each of these
three cases was of concern to the Supreme Court, and in each case the result was a
sharply divided court. The Booth Court noted that the introduction of this “good
character” evidence would then necessitate permitting the defendant to rebut the
evidence, which would then create amini-tria on the character of the victim'®. As
Booth's attorney George Burns, Jr. asserted at oral argument, this aspect of the VIS
places greater value on some lives than others, which would logicaly result in more
severe sentencing for defendants convicted of murdering some citizens, compared to
those who murder other citizens, despite the fact that the character of the victim seldom,
if ever, ispart of the defendant’ s decision to kill.

In Booth, the Supreme Court, by a5 to 4 margin'’ determined that the reading of a
VISwas per se unconditutiona asit violated the Eighth Amendment’s Proportionality
Doctrine. The narrower question presented to the Court for review in Booth was,
“[w]hether the Congtitution prohibits a jury from consdering a victim impact Satement
during the sentencing phase of a capital murder tria.”*® The Booth Court held that “the
admission of the family members emotionaly charged opinions and characterizations of
the crimes could serve no other purpose than to inflame the jury and divert it from
deciding the case on the relevant evidence concerning the crime and the defendant. Such
admission is therefore incong stent with the reasoned decison making required in capital

»19

Cases.

The gtate of South Carolina afforded the Court an opportunity to reaffirm its Booth
decisonin Gathers v. South Carolina. There can be no more evil a defendant than
Demitrius Gathers, and in a date that executes people, which South Carolina does, it
would be difficult for the state to botch a deeth sentence with facts like these, yet South
Carolina managed to do so. The reason the sate failed inits effort to kill Demetrius

Kennedy, and Souter, 0. Dissenting were: Marshdl, Blackmun, and Stevens, 1J. Note the flip-flopping of
Justice White (Against Booth, for Gathers, and againgt Payne, dl within four years, from 1987 to 1991).
Also, seeJ. White s concurring opinionin Gathers.
16 See Booth, supra note 1, at 507.
17 powell, J. delivered the opinion of the Court, with Brennan, Marshall, Blackmun and Stevens, 0.,
joining. White, J. filed adissenting opinion, in which Rehnquist, C.J., O’ Connor, and Scdiajoined.
Scdia, J. dsofiled adissenting opinion in which Rehnquist, C.J., White, and O’ Connor, J., joined.
18 Booth, supra note 1, at 497.
4.
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Gathers was its ingstence on reading an irrdlevant VIS which directly violated a recent
Supreme Court decison (Booth).

The facts of the Gathers case make as good a place as any other to debate the
congtitutionality and legal relevance of the VIS, because it presents the most factudly
compelling basis for permitting the consideration of the VIS. Gathers affords us a direct
view of aconflict between good and evil. The crime was horrible, the victim was
vulnerable, the evidence againg the defendant included a confession, and the VIS was
sought by the survivors and the State.

The evidence showed that Gathers and 3 companions encountered the victim,
Richard Haynes, on a park bench in South Carolina one evening?. The record showed
that Haynes was alay minister, who had a series of menta problems. Haynes wasin the
park, carrying severd bags of rdligious artifacts, including bibles, rosaries, and religious
tracts.

He went to the park, as his mother testified, to “ spread the Word”. The religious tract
had been written by Haynes, and was cdled “The Game Guy’s Prayer.” It extolled the
virtue of ports, and the vaues of leading a Chrigtian life through football and boxing
metaphors. It would be difficult to create a victim who could create more sympeathy
among jurors than Richard Haynes. Demetrius Gathers, in contrast, was a violent thug.
Gathers and three friends sat on the park bench next to Haynes, drinking beer as Haynes
was reading a Bible. When Gathers attempted to engage Haynes in conversation, Haynes
stated he did not wish to talk to Gathers?™.

Gathers and his friends then proceeded to brutally beat and kick Haynes. Gathers
smashed his beer bottle over Haynes head. He then beat Haynes severely with an
umbrella. Before leaving the scene of the beeting, as Haynes lay unconscious, Gathers
inserted the umbrellain Haynes anus and tried to open it.

After adjourning to the gpartment complex where Gathers and some of his friends
lived, Gathers and one friend returned to the park with alarge knife. AsHayneslay
partialy conscious, Gathers and his friend strew his belongings aong a bike pathway,
looking for something to stedl, but finding nothing. Gathers then stabbed Haynes
repestedly until he died. Gathers admitted to al the facts presented®.

Despite the overwhelming evidence, including Gathers own admission of the
horrible crime, and the victim’s pitiful characterigtics, the prosecutor felt compelled to
introduce a statement about the defendant’ s religious orientation and his civic nature
through reintroduction of the religious tracts and the voter card a sentencing. The
Supreme Court held that the reintroduction of that evidence through the VIS “was purdly

20 Gathers, supranote 1, a 807
2 seeid.
2 seeid.
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fortuitous and could not provide any information relevant to [Gathers] mora
culpability....”*

The prosecution in Gathers trid was inferentialy asking the jury to place greeter
vaue on the lives of victims who were religious, or who were “good citizens’, than those
who weren't. The jury responded by sentencing Gathers to desth. The Supreme Court of
South Carolinareversed Gather’ s death sentence, in light of Booth, and the United States
Supreme Court affirmed, holding that “dlowing the jury to rely on [the prosecutor’s
comments about the victim] ... could result in imposing the desth sentence because of
factors about which the defendant was unaware, and that were irrelevant to the decison
to kill.”2* The Gathers Court held that Gathers should not be executed because the victim
was areligious citizen who voted.

Gathersiillugrates the delicate conflict the VIS causes with the Eighth Amendment,
aswdl aswith the theory of legd relevance. The VISin Gathers would place relive
vaues on different lives. Would Gathers be less culpable if he had committed the same
terrible crimes on an ahelst, or aperson who didn’t vote? Did Haynes character play any
part in Gathers decison to kill?

In 1991, the Supreme Court reversed its decisonsin Booth and Gathersin Payne. In
arare ingance of reverang itsdf in avery short period of time, the Payne Court stated
that “athough adherence to the doctrine of stare decisis is usudly the best palicy, the
doctrine is not an inexorable command. This Court has never felt constrained to follow
precedent when governing decisions are unworkable or badly reasoned ... Booth and
Gathers were decided by the narrowest of margins, over spirited dissents challenging
their basic underpinnings; have been questioned by Members of this Court in later
decisons, have defied consstent application by the lower courts ... [citations omitted]
and, for the reasons heretofore stated, were wrongly decided.”?°

THE POTENTIAL FOR FOURTEENTH AMENDMENT CHALLENGESTO
THE VIS

The Payne Court shifted the andlysis of the VIS condtitutiondity from the Eighth
amendment to the Fourteenth, from “cruel and unusua” to “procedura due process’. In
the due process context, the Court discussed the evidentiary issues raised by the VIS,
While the Court reversed Booth and Gather s asto the proportiondity issue, it left open
the door to challenge the VIS via the Fifth and Fourteenth Amendment’ s Due Process
clauses. The Court held that "the Eighth Amendment erects no per se bar to the
admission of victim impact evidence, which closed the door, for al practical purposes, to
most Eighth Amendment challenges to the V/IS?°. The Court then announced due process
asthe new gateway to chdlenging the VIS, holding thet if such evidenceis prejudicid to

2 Gathers, supra note 1, a 810.
24 Gathers, supra note 1, at 810-812.
%5 payne, supra hote 2, at 809-810.
% 1d. at 808.
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the point that it renders a capitd defendant's trid fundamentdly unfair, the Fourteenth
Amendment’s Due Process Clause provides a basis for its excluson.

Chief Judtice Rehnquist wrote in Payne: “In the event that victim impact evidence is
introduced that is so unduly prgudicid thet it rendersthe trid fundamentdly unfarr, the
Fourteenth Amendment's Due Process Clause provides a mechanism for relief.”% The
Payne decison leaves the stlandard to be applied unclear, though. One logical standard
would be to apply the Rule 403 “legal relevance” standard®®. The lega relevance standard
isthat of Federal Rule of Evidence 403, which provides:

Although rdevant, evidence may be excluded if its probative vaue is
subgtantidly outweighed by the danger of unfair prgudice, confusion of the
issues, or mideading the jury, or by considerations of undue delay, waste of time,
or needless presentation of cumulative evidence.

The Rule 403 relevance standard comports nestly to the Fourteenth Amendment’s
due process requirement. Rule 403 isarule of baance and fundamenta fairness. The
relevance baance is gpplied by weighing the rationde both for and againgt admissbility.
The fundamenta fairness of the rule is gpplied through the nature and substance of the
factors which are weighed.

The due process clause of the Fourteenth Amendment is as follows.

Section. 1. All persons born or naturalized in the United Sates and subject
to the jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United Sates; nor
shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.

Fourteenth Amendment Due Process guarantees are also protected by the application
of abaancing test. Due process issues are often scrutinized under the balancing test
established by the Supreme Court in Matthews v. Eldredge?®. The “Matthews Test”
ba ances the following:

(1) the private interest that will be affected by the officid action;

Plus
(2) therisk of an erroneous deprivation of such interest through the procedures
used, and probable vaue, if any, of additiona procedura safeguards,

271 d. a& 809 (citing Darden v. Wainwright, 477 U.S. 168, 179-183 (1986)).

28 gee Jonathan H. Levy, Limiting Victim Impact Evidence and Argument After Payne v. Tennessee, 45
STAN. L. REV. 1027 (1993).

29 424 U.S. 319 (1976).
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Versus

(3) the Government'sinterest, including the fiscal and adminidrative burdens that
the additiona or substitute procedures would entail*°

The Matthews test has been gpplied mostly to casesinvolving civil cases and
adminigtrative procedures, but it has aso been applied where appropriate by the Court to
crimina due processissues, incuding at least one sentencing issue. In Ake v.
Oklahoma®!, the Court applied the test in determining whether an indigent criminal
defendant had the right to a state-provided psychiatrist to prepare hisinsanty defense and
to assigt the defendant at the sentencing phase of trid.

The Ake Court held: 1) the liberty interest a stake in acrimina proceeding that
“places an individud's life or liberty at risk isamaost uniquely compelling’. Asto the
state s interest, the same court found: 2) that “the State'sinterest in prevailing at trid -
unlike thet of a private litigant - is necessarily tempered by itsinterest in the fair and
accurate adjudication of criminal cases”3? Lagtly, the Ake Court looked to the burden on
the government to adopt dternative procedures, and found: 3) that where the interests of
both the individua and the state were so substantial, and where the risk of erroneous
deprivation of aliberty interest was a stake, the fiscdl interest of the state must yield®2.

The Fourteenth Amendment, and the Matthews baancing test contained within it,
provide an adequate standard of review for the future chalenge to the VIS, Applying the
Matthewstest to the introduction of the VIS would likely render the following result:

(1) the private interest thet will be affected by the officid action: the life or liberty
of the Accused;

(2) therisk of an erroneous deprivation of such interest through the procedures
used, and probable vaue, if any, of additiona procedurd safeguards: the risk
of erroneous deprivation (of life or liberty) is high, the probable value of
additional safeguardsis high;

Versus

(3) the Government'sinterest, including the fiscal and administrative burdens that
the additiond or subgtitute procedures would entail: there would be no added
fiscal nor administrative burdens incurred by the government though the
elimination of the VIS

The gpplication of the Matthews standard of due process review leadsto the
concluson that many VISs would fail to comport to Fourteenth Amendment
requirements. The Court may employ another due process test to determine the VIS

30| d. at 332-335
31 470 U.S. 68 (1985).
321d. a 78-79.
¥ Seeid. at 83.
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condtitutionality, though, as the Court has held that the "[d] ue processis flexible and
calls for such procedural protections as the particular situation demands.”3*

Another due process congderation raised by the VISis that the legidature has
dready conddered the impact upon victims of violent crimes when it codifies crimind
gatutes, including the pendties for the committed offense(s). The decision on sentencing
must be based entirely upon the parameters set by the legidature. Where the legidature
has dready consdered the impact of the crime in codifying punishments for pecific
offenses, the emotiond effect of the VIS, upon the rationdity of the sentencing body,
detracts from the reasoned establishment of the pendty guiddines established by the
legidature.

A further due process problem occurs when the victim has testified during trid,
particularly in cases where the accused opts not to take the stand. The sentencing body in
these cases has dready heard the victim’s story told once, then the victim's version of the
offense are re-stated to the fact finder a the pendty phase. This poses the obvious
concern that the repetitive effect of the victim’s statement upon the fact finder would
undermine the defendant’ s fundamentd right to afair trid and fairnessin sentencing.

Another concern is the introduction of the VIS at the sentencing of accessories and
accomplices. Here, the full effect and impact of the crime upon the victim is considered
by the fact finder, yet the defendant did not commit the principa offense which caused
the impact. This poses afundamenta fairness problem, as the defendant did not fully
cause the impact upon the victim, yet the full effect upon the victim is considered when
sentencing the defendant. Otherwise stated, the question is whether the full weight of the
impact upon the victim should be considered in sentencing some one who did not legaly
cause that impact.

The Framers of the Congtitution purposefully created an imba ance between the
rights of the accused and the rights of the victims, and they created it with favor entirdy
on the side of the accused. There are compelling reasons why the Bill of Rights
guarantees severd rights of the accused, and none are enumerated for the victim.

The Framers sought to limit the power of the government they had just created and
authorized, and freedom was never to be compromised sgnificantly. The essentid
function, purpose and beauty of the civil rights the Framers crested, enumerated and
guaranteed, is that without limitations on the police powers of government our life,
liberty and property would be at risk of gradua deprivation and eventud obliteration.

The safeguards provided by the framers of the federal condtitution protect al of us.
They are societd rights, as wdl asindividud rights. The sat€’ sgod in crimind
proceedings is Sngular: to obtain convictions. Crimina proceedings are adversarid by
nature, and the condtitutional protections provided by the Bill of Rights, including the
Fifth and Eighth Amendments, help insure that the accused is trested fairly at dl phases
of the proceedings, including the sentencing phase.

34 Morrissey v. Brewer, 408 U.S. 471, 481 (1972).
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The VIS in these types of cases necessarily fan the emotiond flames of any listener
and impair her ability for rationa decison making. Theintroduction of aVIS causesa
condtitutiona concern, but the concern is amost never raised. The concernin dl the
“proportiondity” casesis that the punishment fit the crime; the concern in future
Fourteenth Amendment chalenges may be that the Defendant’ s due process rights are not
violated by the VIS.
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