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|. Introduction

91 At common law an individua had the right to resist an unlawful arrest. Thisright to
resst was based, in large part, on the perception that some unlawful arrests were so
provocative that a person, either the subject of the arrest or an onlooker, might react to
the attempted arrest without carefully contemplating the consequences of their actions,
and that an individud was judtified in resgting, by force if necessary, aniillegd
interference with hisliberty.

12 Virtudly dl American courts adopted the English common law right to resst arrest,
athough the judtification for the right to resst changed dightly, to one based on
principles of sdf-defense In generd, American courts in the eighteenth and early
twentieth century allowed the use of whatever force was “absolutely necessary to repel
the assault condtituting the attempt to arrest.”2 The only mgor restriction on the right was
that an arrest made pursuant to awarrant that was later determined to be technicaly
defective could not be ressted by force#

93 The nationd trend, during the past forty years, has been to do away with the common
law right to resst an unlawful arrest. The right has been abrogated by judicia decregt as
well aslegislaive enactment.¢ Elimination of the right is based on severd factors,
including the development of modern crimind procedure, the ability of crimind
defendants to seek redress via other means, and the improvement of jail conditions?
Severd date courts have recently diminated the right to resst arrest, despite
acknowledging the flagrant illegdity and provocative actions of the police in the case at
hand. In the rush to diminate a right perceived as against contemporary public policy,?
the courts have pad little attention to the origind judtification for the rule--that anillegd
arest is an afront to the dignity and sense of justice of the arrestee--and instead have
focused on the dternatives to forcible resstance that have been developed, such ascivil
suits and the writ of habeas corpus.

94 Missssppi is one of adozen Sates that ill permit aperson to resist an unlawful
arrest.2 Almost dl of these ates are located in the South.& The question this
geographica anomaly raisesiswhy hasthe right to resst arrest survived in the South,
and Mississippi in particular? This article suggests that a possible explanation may be the
influence of uniquely Southern conceptions of honor and the right to use deedly forcein
sf-defense. Higtorians have long acknowledged that Southern culture strongly supports
the importance of persona honor and condones a“ subculture of violence”2 This
hypothesis, firgt posited in criminologica literature in the 1970s, is that regiond
vaiationsin rates of interpersond violence, particularly homicide, may be based on
subcultura differences The South has historically had ahigher level of interpersond
violence than other regions;# possible explanations for thisinclude socid

Copyright 2000 by Cadlifornia Criminal Law Review. All Rights Reserved. Use By Permission.



Volume 2, Artide 2

disorganization, economic deprivation, an adverse reaction to losing the Civil War, and
unusudly strong support for the right of the individud to defend their honor.22 Retention
of the right to resst an unlawful arrest goes hand-in-hand with the Southern support for
the right to defend one’'s honor and/or self.

915 This article examines the development and history of the right to resst an unlanful
arrest at common law and in the United States ¢ scholarly criticism of the common law
ruleX and the current status of the rule in the United States2 the Southern * subculture of
violence’ and how that relates to cases involving ressting arrest in Missssippi. A review
of dl Missssppi casesinvolving dams of aright to resst unlawful arrest are
examined2 Mississippi was chosen as an example of the generd Southern tendency to
vigoroudy support the right to resst unlawful arrest. There are Smilar casesin other
Southern states. The language of the Missssppi cases, this Article argues, provides
support for the argument that the right to resst arrest has remained entrenched in
Southern law, and helps to explain why Southern sates generdly and Mississippi in
particular have chosen to retain acommon law rule which has falen into disrepute in
other regions of the country.

I1. Development of the Right to Resist Arrest

16 Theright to resst an unlawful arrest has existed, in some form, & common law for
over 300 years. Its origins may be traced to the Magna Chartain 12152 but it was not
until The Queen v. Tooley** that the right was clearly established by judicia decison. In
this case a congtable arrested a woman on the streets of London on the charge of being a
disorderly person.2 As the congtable was escorting his prisoner to jail, three men armed
with swords attempted a rescue, but stopped when the congtable identified himsdf and
asserted his authority to make an arrest.2 The congtable then took the woman to jail.
Upon leaving the jail the constable was set upon by the same three men, who now
demanded the release of the jailed woman.2 A bystander who came to the constable's
assstance was killed by Tooley, one of the three attackers2 Tooley was arrested and
charged with murder.

7 Under the law & the time an unprovoked killing was murder, while akilling with
provocation was mandaughter.2 The court determined that theinitia arrest wasillegd.
The court held that mand aughter was the proper charge, astheillegd arrest congtituted
adequate provocation.Z In so doing the court relied in part on aprior case, Hopkin
Huggett’s Case.2 In this case several men came to the aid of a man who was being
unlawfully arrested by a constable2 and in the resulting fight the congtable was killed.
The court determined that a person who came to the aid of someone who was being
unlawfully arrested and, in so doing killed the congtable was guilty not of murder but of
mandaughter. According to the court, the illegal arrest created adequate provocation for
the victim, judtifying resstance and reducing the charge for killing from murder (an
unprovoked killing) to mandaughter (akilling upon provocation).2 Additiondly, the
illega arrest condtituted adequate provocation for other citizens, be they friends of or
grangersto the victim of theillegd arrest.

918 The court did not make clear precisely why theillega arrest congtituted provocation
for other citizens aswel asthe victim, however. This point was darified by the court in
Tooley. In Tooley, the court was faced with a Stuation both smilar to and different from
the stuation in Hopkin Huggett’s Case. Asin Hopkin Huggett’s Case, in Tooley there
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was anillegd arrest and akilling by abystander. Unlike in Hopkin Huggett’s Case, in
Tooley the person who came to the aid of theillegaly arrested person did not observe the
arest. Additiondly, the constable was killed not as he was making his arrest, but after he
had made the arrest and transported his prisoner to jail. Despite these differences, in
Tooley the court came to the same conclusion asin Hopkin Huggett's Case, holding that
theillega arrest served as provocation for resistance, even by others, to the arrest.2 This
provocation thus reduced the charge from murder to mandaughter. The Tooley court
judtified extending the provocation to others than the actud victim of the unlawful arrest

on the basis that an unlawful arrest was an offense againgt the Magna Charta, aswell as
an affront to dl citizens. Said the court:

The prisonersin this case had sufficient provocation; for if one be
imprisoned upon an unlawful authority, it isa sufficient provocation to dl
people out of compasson; much more whereiit is done under a colour (Sc)
of judtice, and where the liberty of the subject isinvaded, itisa
provocation to dl the subjects of England . . .[b]ut sure aman ought to be
concerned for Magna Charta and the laws; and if anyone againgt the law
imprison aman, heis an offender againgt Magna Charta.®

The court noted that the bystanders who attacked the constable in this case acted at their
peril when they intervened to stop what they perceived to be an illegd arrest If the
court had subsequently determined that the arrest was in fact legd, then the dlaim of
provocation would fail. In other words, it was adequate provocation only if the courts
later determined the arrest was illegal—it was not based on the subjective view of the
intervenors at the time of the resistance of the arrest.

99 Both Tooley and Hopkin Huggett' s Case dedlt with the rights of bystandersto
intervene to resist the unlawful arrest of another. Courts subsequently extended the rule
of law developed in these cases to ingtances where the victim of anillegd arrest
resisted.2 Thiswas alogica extenson of therule, for if athird person can ress the arrest
of another, it stands to reason that the subject of the arrest can also resist. After dl, they
suffer the battery of the unlawful arrest, as well as the provocation of injustice.

910 The determination that an illegd arrest congtituted provocation to justify resstance
did not mean the resstor who killed went free, but merely that the charge was reduced
from murder to mandaughter. Subsequent cases extended the rule of law to instancesin
which there was no killing, but merely an assaullt by the victim of anillegd arrest on the
arresting officer.® In these cases, the provocation served not to reduce the crime charged,
but to excuse the assault entirdy. &

111 The court in Tooley was dedling with a situation where the constable knew or should
have known that his actions were illegd. But what about Stuations where a police officer
attempted to make an arrest which hein good faith believed was lawful, but which was
later deemed unlawful, as when there was a defect in the warrant2 In cases where the
officer knowingly acted illegdly, the provocation seemed clear. But in those cases where
the officer was unaware that the warrant was defective, courts felt the level of
provocation was less. Courts determined that in Stuations where awarrant was valid on
its face, there was no provocation.22 Only those instances where warrants were clearly
invalid did provocation exist. Asanumber of courts noted, an officer presented with an
arrest warrant that was facidly valid was duty bound to execute the warrant.2 Failure to

Copyright 2000 by California Criminal Law Review. All Rights Reserved. Use By Permission.
Pincite using paragraph numbers (e.g. 2 Cal.Crim.L.Rev 2, 115)



Volume 2, Artide 2

do so was itsdf acrimind act. Thusif the warrant is later determined to be invalid, thus
rendering the arrest illegd, the officer should not suffer for it.

912 While this diginction may at first blush appear artificid, there exigs ample
judtification. As one commentator has noted, the cases in which the common law courts
held anillegd arrest created provocation excusing resistance generdly involved truly
outrageous conduct on the part of the police officer in hisinteraction with the victim of
the arrest® Hopkin Huggett' s Case involved an attempt to impress a man into the army,
while Tooley involved an arrest without warrant and without observation of any crimina
activity. The provocation in these cases came directly from the officer’ s actions, whilein
the casesinvolving an arrest based on atechnically defective warrant, the provocation
came not so much from the actions or decisions of the palice officer, but from the actions
of athird party. In essence, courts said that an officer acted at his peril if he choseto
make an arrest and that arrest was later determined to be unlawful; if on the other hand
the officer was smply following orders, he was protected to some degree.2

I11. TheRight to Resist Arrest in America

1.3 American courts adopted the English rule that an unlawful arrest congtituted
provocation to resst. Asin England, the courts struggled with whether a defect in the
warrant congtituted provocation.£ The earlier cases tended to define any defect as
provocetion, while later cases attempted to differentiate between defects that were
technical and those that were obvious# Obvious defects congtituted provocation, while
technica defects generaly did not. Thisled to incongstent results as courts attempted to
explan the difference between atechnica violation and obvious one.

914 A number of state courts adopted the right to resist arrest, but in so doing changed
the rationae supporting the right from a provocation theory to a self-defense theory.£ By
the 1960s, virtually every state has case law regarding the right to resst arrest. No state
had iminated the common law rule by judicia decison. Four sates, however, had
enacted gatutes eiminating the common law right £

Supreme Court Cases

15 The United States Supreme Court has only infrequently addressed the right to resist
ares, declaring in dictain one case that “[o]ne has an undoubted right to resst an
unlawful arrest,”# but failing to provide a basis for this assertion. In another case the
Court implicitly adopted the common law provocation rationae for permitting the
defense of ressting an unlawful arrest.

916 In John Bad Elk v. United States, the defendant, an Indian policeman at the Pine
Ridge Indian Reservation in South Dakota was convicted of murder after shooting a
fellow Indian policeman who had come, with two others, to arrest him.£ The three Indian
policemen had received verbal orders from a Captain Gleason to bring Mr. Bad Elk to the
Indian reservation office to answer some questions about an incident in which Mr. Bad
Elk had been firing hisgun into the air.2 There was no arrest warrant or evidence that Mr.
Bad Elk had committed a crimind violation. When confronted at his home by the three
Indian policemen, Mr. Bad Elk refused to accompany them to the office at that time,
ingtead saying it was too late and that he would go with them in the morning.2 There was
some dispute asto precisely what happened next,2 but Mr. Bad Elk fired hisrifle a the
three police officers. He shot and killed one John Kills Back. Bad Elk was subsequently
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charged with murder. No evidence of awarrant for his arrest or that he had in fact
committed an arrestable offense prior to the shooting of John Kills Back was ever
produced.

917 At trid Bad EIK’s counsdl requested ajury ingruction that reflected the common law
right to resst an unlawful arrest.® The trid judge refused to give such an ingtruction, and
instead ingtructed the jury that the three police officers had the right to arrest Mr. Bad Elk
and that he could use force only to protect himsalf from force being used beyond what
was necessary to make the arrest.® Bad Elk was convicted of murder and sentenced to
desth.®

18 The United States Supreme Court took the appeal, and reversed the lower court. In so
doing, the Court, in a unanimous opinion per Justice Peckham, determined that the jury
indruction given by the trid judge, which indicated the police officers had aright to

arrest Bad Elk and that he had no right to resst an arrest, was erroneous. Said the Court:

“At common law, if a party ressted arrest by an officer without warrant,
and who had no right to arrest him, and if in the course of that resstance
the officer was killed, the offence of the party resisting arrest would be
reduced from what would have been murder, if the officer had the right to
ares, to mandaughter . . . [1]f the officer have no right to arrest, the other
party might resst theillegd attempt to arrest him, using no more force
than was absolutely necessary to repd the assault condtituting the attempt
to arrest.”®

Thisisaclear endorsement of the common law rule that anillegal arrest may be ressted,
and that if the resstance results in the deeth of the police officer, the provocation inherent
intheillegd arrest attempt reduces the charge from murder to mandaughter. The Court
did not offer arationde for thisrule, but merely indicated that such aright was firmly
established &

919 In a subsequent case, United States v. Di Re,2the Supreme Court again endorsed the
right to resst an unlawful arrest, dbeit doing o in dicta Di Re involved a prosecution for
unlawfully possessing ration coupons during World War 11. At issue was whether the
policein this case possessed the requisite probable cause to arrest the defendant. When
the police seized the defendant, he did not object to being arrested.® At trid and on
gppedl the prosecution argued that the defendant’ s failure to protest could be used to
create probable cause, on the theory that an innocent man would have objected to, or
ressted, hisarrest.&

920 The Court decided the case on other grounds, but made reference to the common law
right to resst anillegd arrest if one so chooses, stating: “ One has an undoubted right to
resst an unlawful arrest, and courts will uphold the right of resistance in proper cases.”¢

TheModern Trend Away From the Common Law Rule

921 Theright to resst arrest was adopted in the common law of the mgority of states
prior even to the decison in Bad EIK. It was not until the twentieth century that the right
was serioudy questioned. The attack on the right to resist arrest was led by scholarly
critics, and resulted in abrogetion of the right in two modd codes, the Uniform Arrest
Act,2 adopted in 1941, and the Model Penal Code,® adopted in 1961. Eventualy courts
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took cognizance of the academic assaults on the right, and began to adopt the position of
the critics of theright.

Scholarly Criticism

922 The first reported scholarly criticism of theright to resist an unlawful arrest appeared
in an unsgned 1924 law review note entitled “Resistanceto lllega Arrest.”# In this note
the author briefly recounted the development of the common law rule in the United States
and acknowledged that “[m]ost of the cases hold that a person may use al the force
reasonably necessary to resst theillega arrest, short of taking life” Nonetheless, the
author concluded that the law seems to be too willing to glorify the right to persond
liberty . . .”% and that the common law rule should be abrogated &

923 Aninfluential academic attack on the rule gppeared in alaw review article written in
1942 by Harvard law professor Sam Bass Warner, entitled “ The Uniform Arrest Act.”&
Warner’ s article was adiscussion of The Uniform Arrest Act, which was promulgated by
acommittee comprised of police officers, prosecutors, defense attorneys, judges,
attorneys general, and law professors Professor Warner served as the reporter for the
committee,2 which was formed by the Interstate Commission on Crime for the purpose of
drafting amode act “to reconcile the law as written with the law in action.” 2

924 The Uniform Arrest Act covered nine topics, including questioning and detaining
suspects, searching suspects for wegpons, and arresting suspects without awarrant.2 Also
included in Section FiveZ was a discussion of theright to resst anillegd arrest. “If a
person has reasonable ground to believe that he is being arrested by a peace officer, it is
his duty to refrain from using force or any wegpon in ressting arrest regardless of
whether or not thereisalegal basisfor the arrest.” As the language of Section Five
made clear, The Uniform Arrest Act did not provide aright to resst an unlawful arrest.
While the Act imposed no specific pendty for ressting arrest, by making resstance to an
ares illegd in dl ingances, the Act served to prevent the person being arrested from
using theillegdity of the arrest as a defense to charges of assault, mandaughter, or
murder of the arresting officer.

925 The judtification for doing away with the right to resst arrest, according to Professor
Warner, was that society had changed, so that the conditions which gave rise to the rule
no longer exigted, thus making the rule a dangerous anachronism.” Professor Warner
provided severa reasons why the right to resist arrest should be abrogated. First, the act
of ressting an arrest today poses far greater peril than it did a common law. According
to Professor Warner,

Congtables and watchmen were armed only with staves and swords, and
the person to be gpprehended might successfully hold them off with his
own weapon and thus escape. Today, every peace officer isarmed with a
pistol and has orders not to desist from making an arrest though thereis
forceful resstance. Accordingly, successful resstance is usudly possible
only by shooting the officer to prevent him from shooting first.

Whileit is undoubted thet the killing power of modern wegponry outdistances that of
earlier times, Professor Warner’s argument glossed over the facts of the casesin which
the right to resist was created. In both Hopkin Huggett's Case and The Queen v. Tooley,
those ressting an unlawful arrest in fact killed the congtable. Despite this, the English
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courts were willing to create the right, even though doing so obvioudy created a* serious
danger,” as Professor Warner describes the situation today.

1126 A second judtification proffered by Professor Warner in support of eiminating the
right to resst an unlawful arrest isthat it isaright thet is exercised only by criminds:

Though a one time the innocent may have been aslikely to resst illegd
ares asthe guilty, thisis not longer true. An innocent man will not kill to
avoid afew hours, or a the most saverd days, injal. Besdes hewill
ordinarily have no gun, and therefore will be unable to resst successully.
Thustheright to resst illegd arrest by a peace officer isaright that can be
exercised effectivey only by the gun-toting hoodlum or gangster.2

Thisargument is smilar to the clams often made againg modern crimina procedure
rules such as the exclusonary rule? and the requirement that suspectsin custody be
goprised of their condtitutiond rights prior to any interrogation.2 While there is merit to
the dlam that only those who have in fact committed a crime will have the opportunity or
necessity to daim the benefits of the exclusionary rule or the right to remain slent, the
Court and numerous commentators have made clear that these rights and remedies for
violation of these rights are held by dl Americans.

27 Professor Warner’s argument is based on two incorrect premises: that only criminals
are armed in amanner to “successfully” resist arrest,2tand that innocent persons will not
object to the minor inconvenience of awrongful arrest.2 Thefirgt premiseiswrong
because he overstates what congtitutes a “successful” resistance to arrest—escape.
Having aright to resist arrest does not gpply only to those who escape. It dso servesasa
defense to acharge of ressting arrest for those who resist but are in fact arrested.

9128 The second premise is wrong because it completely ignoresthe origina judtification
for the right to resst arrest—that a person wrongfully arrested, or even a bystander who
observes the wrongful arrest, has been sufficiently injured, or provoked, by the attempt
that he or sheresigtsit. Professor Warner offers no support for his conclusion that only
“enemies of society” £ will resst arrest.

129 A third judtification put forth by Professor Warner in support of eiminating the right

to ress arrest, and the one most often seized upon by later commentators and courts, is
that the dangers inherent in being arrested have been dl but diminated in modern

society.# According to Professor Warner, the creation of theright to resst arrest wasin
large part a product of the common law court’ s recognition that being arrested subjected a
person to great peril. “The rule developed when long imprisonment, often without the
opportunity of bail, 'god [sc] fever, physical torture, and other great dangers were to be
apprehended from arrest, whether legd or illegd.”

9130 Professor Warner drew heavily from severa early accounts of prison conditions® to
build his case that the right to resist arrest was developed in response to deplorable prison
conditions rather than as an excuse for conduct that was provoked by theillegd acts of
the police. At no point does he mention or explain the rationde of cases such as The
Queen v. Tooley, in which theright to resst was premised on the provocation inherent in
an unlawful arrest. Nor does he offer any examples of cases in which common law courts
mentioned the deplorable prison conditions, much less used such conditions as
judtification for creeting the right to resst arrest. Nonetheless, his bald assertions
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regarding the judtification for creating the right to resist arrest gppear to have been
accepted without question by subsequent courts and most commentators.&

1131 Subsequent scholarly examination of the common law rule relied heavily on
Warner's article® Mog followed his lead in recommending abolition of the common law
rule, while afew endorsed modification of the rule2 Like Warner, these scholars dso
judtified abolition of the rule based on changes in society and ignored the origina
rationdefor therule.

9132 However, one leading article, written by Paul Chevigny in 1969, supported retention
of the rule2 Chevigny began by reciting the leading common law cases, in England® as
well asthe United States® He emphasized a point generdly ignored by prior
commentators. that the English courts made it clear in explaining theright to resist an
illegd arrest that such aright was necessitated by the provocation inherent in the
unlawful arrest attempt. Chevigny noted that the common law courts tregted the illegdl
arrest as atrespass againgt the person of the arrestee There was nothing in the courts
opinions that judtified the right to resist an unlawful arrest based on the condition of the
jalsat thetime, or the lack of procedurd safeguards, or any of the other justifications for
the rule that have been offered by modern writers® Chevigny also noted that the common
law courts did not creste an unlimited right to resist arrest, but instead limited the right to
“aredts. . . of the most outrageous kind,” those which were “smply arbitrary assertions
of authority.”

1133 Chevigny next examined the scholarly and judicid criticism of the common law
ruleZ He noted that, as of 1969, the right to resst an unlawful arrest had been diminated
by thelegidature in 9x states®® and that “[r]ecognition of the right has waned in the face
of dmog universd criticism . . .”2 He noted that this criticiam gorung from the view that
the common law rule was “a vestige of amore bruta age when society could tolerate
Sreet dtercations between officers and citizens and when acitizen deprived of
condtitutiond rights had no effective redress.” ® This neatly summarizes the view of the
modern critics of the rule, both in academe and the judiciary.

9134 Chevigny was quick to point out, however, that the critics had misinterpreted the
rationale of theright: “The right does not exist to encourage citizensto resst, but rather
to protect those provoked into resistance by unlawful arrests.” % Before addressng this
issue in detail, however, he discussed the dternate remedies to the right to resst which
have developed in modern society and which the critics argued provide sufficient means
of redressfor victims of unlawful arrests. These include the availability of bail 12
procedura safeguards such as the probable cause hearing,X2 administrative controls over
police misconduct,*# and civil actions for injunction or money damages:®

1135 The existence of these remedies, critics of the common law rule asserted, indicated
that “condtituted authority is now sufficiently civilized that citizens should ded with it
peacefully.” % Chevigny argued that not only were these remedies insufficient to protect
the rights of citizens unlawfully arrested, but that focusing on them avoided the centra
rationde for the common law rule: to protect citizens from prosecution for the crime of
ressting arrest when they react in the hest of the moment to an arrest attempt they
perceive to beillegd.: He considered the redl question to be whether a citizen should be
convicted of a crime when he or she ressts an unlawful arrest. e
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The Moded Penal Code

9136 The Uniform Arrest Act was a modest attempt to provide some uniformity in one
area of the crimind law, arrest procedures. In the early 1950s the American Law Institute
(ALLI), aprivate association comprised of prosecutors, defense attorneys, judges, and law
professors, created an advisory committee to draft a comprehensive modd crimina code,
one intended to serve as “atreatise on the mgor problems of the penal law and their
appropriate solutions.” 12

137 Members of the ALl committee met over aperiod of ten years, and after thirteen
drafts, completed the Model Pena Code in 1961.22 Included in the code was a section
dedling with sdlf-defense. Subsumed in that section was a provison dedling with the right
to resst arrest. Following the lead of the Uniform Arrest Act, the drafters of the Model
Penal Code chose to eiminate the right to resist arrest.2t It provides. “The use of forceis
not justified under thissection . . . to resist an arrest that the actor knows is being made
by a peace officer, dthough the arrest is unlawful.” As a noted commentator has pointed
out, this provison serves to “minimize the net physica harm in an encounter even a the
expense of the right that the defendant would otherwise have to use necessary and
proportionate force.” 2

9138 The drafters of the Modd Pend Code rationdized their decision to do away with the
right to resst arrest in large part on the development of aternate remediesfor an
aggrieved arrestee and the fact that the use of force by the arrestee was likdly to result in
greater injury to the person without preventing the arrest22 According to aleading

treetise on the crimind law,2 the Model Pena Code Section doing away with theright to
resst arrest exists because there are other remedies aside from force, and thus an arrestee
should submit to “the indignity of the arrest and the inconvenience of the detention until
release,” L asthese are “relaively minor matters.” e

M odern Cases

39 While the early criticiam of theright to resist arrest did not immediately bear fruit in
the form of court decisons overruling prior cases or legidation eiminating the right,
during the 1960s severd courts issued decisons dimingting the right 2 They were
followed by a number of courtsin the 1970s and 1980s2 >From the language of these
decisons, it gppears that courts were taking notice of the academic groundswell opposing
the right and adopting the arguments put forth for abolishing the right to resst arrest.

140 Asof 1965 only Cdifornia, Delaware, New Hampshire, New Jersey, and Rhode
Idand prohibited resstance of an illegd arrest.:2 Four of these states did so by satute 2
New Jersey did so by court decreez By 1976 there were ten states that had eliminated
the common law right to resist an unlawful arrest: Sx by satute 22 and four by case law.1&
By 1983 there were thirty states that had diminated the common law rule: nineteen by
satute 2 and eleven by case law.2 By 1998 at least thirty-eight states had abrogated the
right to resst an unlawful arrest: twenty by statute2 and eighteen by case law.iZ

141 Of the twelve sates that retain the common law right to resst unlawful arrest, only
three, Michigan, Wyoming, and Oklahoma, are not located in the South. Of these,
Oklahomais on the border of the region, and the status of theright in Wyoming is
perhaps best described as unclear 12
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42 The other states retaining the common law right are Alabama, Georgia, Louisana,
Maryland, North Carolina, South Carolina, Tennessee, West Virginia, and Mississippi.
Two of these ates, Alabama22 and Louisana® endorse the right by statute; the
remaining sates endorse theright by judicid decree’ Severd of these Sates have
congdered the issue within the past decade and reaffirmed the common law rulet

1143 The geographica digtribution of states retaining the common law rule strongly
suggests that regiond cultura forces are a work . How can one explain why courts and
legidatures of states in one region of the country have resisted the clear trend towards
abrogation of the right to resst unlawful arrest? In the next section | make the argument
that a possible explanation for the retention of the common law rule by Southern statesis
that Southern culture looks upon violence, especidly defensve violence, in amanner
different from other regions. The Southern region' s generd endorsement of violence asa
means of settling interpersond disputes is known, in criminologica research, asthe

“ Southern subculture of violence hypothesis” This hypothesis, combined with the
traditiond Southern belief in the importance of persona honor, may help explain why
Southern gtates in generd, and Missssippi courtsin particular, continue to endorse the
right to resst an unlawful arrest.

V. The Southern Subculture of Violence and Southern Honor

44 In 1967 criminologists Marvin Wolfgang and Franco Ferracuti published an
influentia book entitled The Subculture of Violence. In it they attempted to explain
deviant and crimina behavior as the product of the interplay of avariety of factors. They
argued that members of a subculture may hold some vaues that are different from those
held by members of the wider society. Members of a subculture of violence share both a
more favorable attitude towards the use of violence and a greater willingnessto resort to
violence than members of the wider society.2 Wolfgang and Ferracuti suggested that
young men and members of socidly and economicaly disadvantaged groups were more
likely to hold such subcultura beliefs

45 Later researchers found some support for the subculture of violence theory. While
much of this research focused on the subcultures identified by Wolfgang and Ferracuti,
some researchers used the theory in an attempt to explain why the South had a higher
homicide rate than other regions of the country. This explanation, the Southern subculture
of violence hypothes's, posited that there existed in the South aregiond subculturein
which young men learn that it is often gppropriate to use force, even deadly force, to
stle conflicts. Consequently, more men are willing to use wegpons to settle arguments,
and more people die as aresult of this greater willingness to use deadly force.

946 Research on the Southern subculture of violence hypothess has provided some
support for the theory. Severa researchers found support for the hypothesisZ while
others were unable to vaidate the theory.22 Researchers have a so attempted to explain
why this subculture of violence exigsin the South.

47 Hackney argued that factors which may contribute to the cregtion of the Southern
subculture of violence developed as aresult of the defeet of the South in the Civil War.
This defeat, and subsequent efforts by the North to exploit the South economicaly,
crested agenerdized, regiond feding of bitterness and anger, whichinturnledto a
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lower threshold for aggressive behavior. Violence was consequently seen asamore
acceptable means of resolving conflict. 22

1148 Other researchers suggested the Southern subculture of violence developed in the
antebdlum South, and smply was magnified by the Civil War 22 These researchers place
agresater emphasis on the exaggerated notions of chivary and defense of one's honor 4
Thisresearch builds on earlier historica research on the antebe lum South which
examined the importance of honor, chivary, and loyalty.22

49 Later researchers noted that a possible explanation for the higher homicide rate might
be due to a greater number of available weapons, rather than an innate predisposition to
violence£ Gadlil points out that

“A violent tradition may be one that in awide range of Stuations
condones lethd violence, or it may be atradition that more indirectly
raises the murder rate. For example, the culture may put ahigh vaue on
the ready availability of guns, or it may legitimize actions thet lead to
hodlile relations.” 4

Others argue that the presence of more guns in Southern homes does not necessarily
negate the subculture of violence hypothes's, asit is ftill necessary to explain why
Southerners have more guns than other regions—this fact may itsdf provide support for
the theory that Southerners are more prone to violence#

950 A later researcher argues that the Southern subculture of violence hypothesis has
been misunderstood because it has been defined too broadly.2 Reed argues that the
Southern subculture does not condone dl violencein al Stuations, but rather approves of
violence as an acceptable response in certain, limited circumstances. These Situations are
largely defensive in nature, and involve a response to unwarranted aggression, threets, or
affronts to persona honor.%Z There is empirical support for Reed's explanation of the
defensive nature of the Southern subculture of violencei#

951 While the precise origins of the Southern subculture of violence are unclear, thereis
strong empirica and anecdota evidence that Southerners possess a higher tolerance for
acts of violence that isin some way defensve—either to protect property, person, or
honor. For the purposes of thisarticle, it is not important how this subculture devel oped.
The point isthat an argument can be forcefully made that it exists. And while the
subculture of violence hypothess attempts primarily to explain why Southerners are
more inclined to violence as away of settling disputes, rather than why Southern judges
may be more likely to condone acts of violence, | believe it provides a least a partia
explanation for why Missssppi judges have long supported the right to resst unlawful
arrest, even when that right is asserted by those higtoricaly disfavored in Mississppi
courts, Africarr Americans.

152 Inthefollowing section, | review the Mississippi cases dedling with resstance to
unlawful arrests, in an attempt to demondtrate that this genera support for violencein
defense of honor and/or sdif has trandated into a continuing commitment to the common
law rule permitting resistance to an unlawful arrest. Mississppi was chosen smply asan
example of the generd Southern tendency to vigoroudy support the right to resst
unlawful arrest. There are Smilar casesin other Southern states

V. The Right to Resist Unlawful Arrest in Mississippi, 1895-1999
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53 There have been a dozen cases deding with the right to resst arrest in Mississppi.
These cases are spread through the twentieth century. The oldest dates from 1889, the
most recent was decided in 19971 A review of these cases demondirates that the courts
of the sate have conggently, if a timesinarticulatdly, endorsed the common law rule

that a person may resst, with reasonable force, an unlawful arrest.

154 The firgt case deding with theright to resst arrest is Merritt v. State, %2 decided in
1889. In afive sentence opinion, the Mississppi Supreme Court reversed a conviction for
“resdtfing] an officer” on the grounds that the record “fail[ed] to establish any
offense.” 1= There was nothing in the record showing either: (1) that the person making
the arrest was alawfully commissioned police officer, or (2) that an offense had been
committed, judtifying the initid arrest which was ressted 2 George Merritt was
apparently a bystander who cameto the ad of the arrestee, Lucien Williams2% The court
does not discuss the common law rule. While this decision does not clearly endorse the
common law rule, which the court fails to cite, the language of the opinion suggests that
ressance is permissible if the arrestee has not committed any crime. Any arrest would in
such acase beillegd. Additionally, the court permits a bystander to resist the arrest of
another, which is part of the common law rule.

955 The Mississippi courts did not have occasion to consder the common law rule again
for more than thirty years. In 1924, in Deaton v. State, ¢ the Missssppi Supreme Court
reversed Deston’ s conviction for “opposing or ressting an officer while attempting to
serve or execute alega writ or process.” £ This was made a crime under Section 1297 of
the Code of 1906 and Section 1030 of Hemingway’ s Code:2 The case arose out of an
attempt by a Lee County deputy sheriff to execute a search warrant for Deaton's home.
The deputy and a companion were looking for evidence of unauthorized liquor
manufacture After searching the home, as permitted by the warrant, and finding
nothing, they then expanded their search to severd other buildings on Deaton’ s property.
Severd jugs of whiskey were discovered by the deputy and his companion. Deaton
attempted to prevent the deputy from carrying away the jugs, afight ensued, and the jugs
were al broken.:2 Deaton was subsequently charged with resisting the execution of the
Search warrant.

156 The Mississippi Supreme Court reversed, on the grounds that the deputy was
conducting an illegd search a the time the scuffle took place. While the deputy had a
valid search warrant, and under the common law rule res stance to process was not
permitted, in this case the resistance took place only after the deputy searched the house
(as permitted by the warrant) and began to search other buildings, which were not
included in the search warrant. Thus the search was clearly illegd. The question
presented to the court then, was “whether or not one may lawfully oppose or resst an
officer who is acting without lawful authority in the search of one's premises.”& On
these facts the court stated “[w]e think there is no crimind offense under such
circumstances.” £ The court cites no authority for its concluson, referring neither to
Merritt nor to cases from other sates. Clearly, however, the court is endorsing the
common law rule, dbeit in a conclusory manner. The court notes severd timesthat the
force used to resst in this case was “reasonable,” arequirement of the common law rule.

957 Two yearslater, in Wilkinson v. State, X2 the Mississippi Supreme Court reversed
Wilkinson's mandaughter conviction. Wilkinson was a police officer in Vicksourg who

Copyright 2000 by California Criminal Law Review. All Rights Reserved. Use By Permission.
Pincite using paragraph numbers (e.g. 2 Cal.Crim.L.Rev 2, 15)



CALIFORNIA CRIMINAL LAW REVIEW

shot and killed a young man named Leonard Cherry. Cherry had responded to a call
from Cherry’ s older sister and her husband, who requested the police convince Cherry to
leave the home of awoman; if they did not do so his Sster feared Cherry “would remain
there the greater part of the night.” Wilkinson and his partner explained they could not
lawfully force Cherry to return home, but that they would accompany Cherry’s aster and
her husband when they went to spesk to Cherry. Once a the woman’s house, Wilkinson
attempted to force Cherry to leave, dragging him to the police car and attempting to
handcuff him. Cherry ressted by force. While there was conflicting tesimony asto
precisay what happened next, Cherry was shot and killed by Wilkinson.2 Wilkinson was
charged with murder.

158 At trid the judge gave ajury ingruction that if the jury found that Wilkinson was
attempting to unlawfully arrest Cherry, then Cherry was entitled to use “whatever force
was necessay to avoid the arrest, even to the extent of taking the life of [the]
defendant.” 2 Wilkinson was subsequently convicted of mandaughter. He gppedled,
dleging the jury ingtruction wasiin error, asit had the effect of removing the defense of
Hf-defense, raised by Wilkinson &t tridl.

159 The Supreme Court held that while Wilkinson was attempting an illegd arrest, he

dill retained aright to have the jury consider his argument that he had acted in self-
defense. Asthe jury ingtruction prevented the jury from consdering sdlf-defense, the
conviction was reversed and the case remanded. In so holding the court stated “an officer
atempting to make an unlawful arrest is not cut off from the right of sdif-defense. . . he
isonly the aggressor in the difficulty and isin no worse dtitude than any other
aggressor.” 1%

60 While the mgority opinion in this case dedls primarily with the rights of police
officerswho are making illega arrests, the court does acknowledge that there is a generd
right to resst unlawful arrest. The court cites no Missssppi authority for this

proposition, merdy stating: “[t]he courts generadly hold that theright to resst an

unlawful arrest is a phase of the right of saif-defense.”2 No mention is made of Deaton,
decided just two years previous. Nor is any judtification for the right to resst unlawful
arrest provided.

161 The Missssppi Supreme Court provided a glimmer of a rationde for the right to
resst an unlawful arrest in the next case it decided deding with the issue — Hinton et d.
v. Sms e d.t2 Johngton Hinton was shot and killed by J. E. Sms, a deputy sheriff of
Pery County, who was attempting to arrest him without giving the required warning that
he was placing the suspect under arrest. Sms and ancther deputy were in hiding near a
dill they had discovered in the Leasf River swamp. Possesson and/or operation of a ill
was a felony offense a the time. Hinton was waking down the path towards the ill at
11 o'cdock on a Sunday morning when Sims stood up from the underbrush, pointed a
shotgun a Hinton, and told him to put up his hands. He faled to identify himsdf as a law
enforcement officeri2 Hinton moved his hand toward his hip pocket, a which time Sims
shot and killed him. It turned out Hinton's pocket was empty. Hinton's widow brought
suit for damages, dleging Sms had no right to arest her hushand and thus was not
justified in shooting her husband, but logt &t trid.

162 The Missssppi Supreme Court reversed the trid court judgement and remanded the
ca=. The court agreed with the plaintiff that Sms had no right to arrest Hinton. The court
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dso daed that Sms had a duty to identify himself as a police officer, and make it clear
that he was attempting an arrest. Failure to do o, the court held, was negligent and the
killing wrongful.

163 While the court focuses primarily on the wrongful deeth issue, it does address the
right to ress aredt, if somewhat obliquely. The court takes issue with Sms use of the
phrase “put up your hands,” unaccompanied as it was with an explanaion of his authority
and purpose:

“Mugt every man, innocent or quilty, put up his hands whenever
commanded to do so by an officer, whether in the day-time or nighttime,
and regardless of the gStuation and surroundings, without being informed
by the officer of the reason for the command? We think not.” 12

This sort of language suggests a strong preference for the rights of individuas to defend
themsdlves, and provides a further indication of how the Missssppi Sae courts fed
about the right to resst an unlawful arrest.

164 So drong is this preference that the Supreme Court applied the same right to defend
onedf to AfricatAmericans a then much disfavored group in Missssppi.i2 This was
demondrated in Craft v. State decided in 1947. In this case the Smith County sheriff
and saverd deputies went to Albert Craft's house to investigate a report that crimina
activity was taking place. They had no warrant, nor any individudized suspicion. When
they approached the Craft residence, a group of men and boys fled. The officers fired
upon them. Craft fired back at the officers, and was subsequently convicted of assault.
The Supreme Court reversed the assault conviction, noting that the law enforcement
officers had no right to arrest Craft or anyone ese a his resdencet® Craft's shooting
back a the officers, furthermore, was judified as sdf-defense® No citation to precedent
was provided by the court.

165 Findly, in 1950 the Missssppi Supreme Court utilized precedent to overturn a
conviction for resging an unlawful police invedtigation. In Pettis v. State'”” the gppellant
was convicted of ressting when she attempted to stop Sheriff Green of Greene County
from entering her home to search for a man suspected of committing a misdemeanor
liquor vidlation. The sheriff was without a warrant, and Steate law forbade the arrest for a
misdemeanor not committed in the presence of the officer. Thus the court hed that the
sheriff was acting unlawfully when he searched the Pettis resdencet® Citing Deston, the
court held that Pettis was therefore judtified in ressting the entry of the sheriff.12

166 The next case involving a dam of a right to resst an unlawful arrest was decided in
1963. In King v. State® the Mississippi Supreme Court reversed the obstruction of justice
conviction of the gppdlant In this case, two Hinds County patrolmen chased a car onto
Samud King's property. The driver exited his car and ran into King's house. King came
out of his house and ordered the officers off his property. He was then arrested and
charged with obgtruction of judtice. The officers did not have a warrant for the unknown
driver of the car, nor was any evidence offered at trid that they had observed the person
commit any crimee

167 On apped, the Supreme Court determined that as the officers had neither a warrant
nor probable cause to arrest the driver of the car, they had no authority to arrest. Thus
when they entered Samud King's property they were mere trespassers, and King had the
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right to ask them to leave. The court cited both Merritt v. State’** and Deaton v. State’®
for the propostion that resstance to an illegd arest is permitted in Missssppi. The
court dso cited a passage from alegd treatise that stated:

“[f]he right of persond liberty is one of the fundamentd rights guaranteed
to every citizen, and any unlawful interference may be ressted. Every
person has a right to ress an unlawful arest; and, in preventing such
illegd redrant of his libety, he may use such force as may be
necessary.” &

This passage dearly states the common law rule, and the Mississppi Supreme Court was
unequivocd in its endorsement of therule.

i 68 Where King involved a charge of obstruction of justice based on a bystander's
interference with the effecting of an unlawful aredt, the next case, deding with the right
to ress unlawful police activity, dedt with resstance by an aretee In Smith v. State'®
the Missssppi Supreme Court reversed the conviction for ressing arest of Bill Smith.
A Claborne County sheriff’s deputy went to Smith’'s home to arrest him for reckless
driving, a misdemeanor. An arrest warant had been sworn out, but the deputy did not
have it with him. Smith demanded to see the warrant, and when none was produced, he
ressed the atempts of the deputy to place him under arest. Smith was eventudly
subdued by the deputy and the sheriff, and charged and convicted of ressting arrest.&

169 The Supreme Court reversed the conviction, noting that a law enforcement officer
may not make a lawful arrest for a misdemeanor in Missssppi unless he observes the act
or has an arest warant with him.22 As the deputy in this case had not observed the
reckless driving and did not have the arrest warrant, the arrest was unlawful. And as the
court noted, “[t]the offense of ressting arrest presupposes a lawful arrest. A person has a
right to use reasonable force to resst an unlawful arrest.”:® Consequently, Smith was
within his rights in ressting arrest. The court noted the prior decisons Pettis v. State'®
and Craft v. State** but did not cite earlier authority.

170 In Jliff v. Sate2 dso decided in 1968, the Missssppi Supreme Court reversed a
conviction for impeding a law enforcement officer without discussng precedent. It
amply dated that the appelant did not use unreasonable force in blocking agents from
the Alcoholic Beverage Control Divison of the State Tax Commisson from conducting
an unauthorized search of the premises of a café in Wilkinson County. The issue in this
case was whether these agents could conduct a routine inspection for potentia violations
of the liquor laws without a search warranti The court determined a warrant was
required, and since the agents did not have one, their search was unlawful, and Joliff was
judtified in preventing them from searching the café®

71 After deciding two cases involving charges of ressing aret in 1968, the
Missssppi Supreme Court did not address the ressting arrest issue again until 1977.
During this time period, a number of state courts consdered the issue and renounced the
common law rulei® When next faced with a chalenge to a conviction for ressting arres,
the Mississppi Supreme Court brushed aside the opportunity to reconsder the rule and
restated its preference for the common law rule while endorsng the common law
limitation on the amount of force an aredee is pemitted to use to ress ared. In
Watkins v. State a Kosciusko police officer, Officer Mitchell, stopped a car without
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probable cause, “just mainly to check out the driver to see who he was and check his
license”® Officer Steed, assgting in the car stop, approached Watkins, dtting in the
passenger seat of the car. He observed Watkins attempting to swalow a “leafy green
substance’® and noticed that Watkins smdlled of acohol. He then arrested Watkins for
public drunkenness and placed him in his patrol car. On the way to the station, Watkins
managed to obtain the shotgun mounted in the gun rack of the squad car, and pointed it at
officer Steed's head. He ordered Steed to pull over to the side of the road. When Officer
Seed did so, Watkins pulled the trigger of the shotgun. Fortunately, the gun was
unloaded. Watkins was eventudly subdued and convicted of aggravated assault on a law
enforcement officer. 22

72 On apped, Watkins contended that he was judtified in attempting to fire the shotgun
at Officer Steed, because his arrest was unlawful, and he had the right to resst an
unlawful arrest. The Missssippi Supreme Court acknowledged that while Watkins arrest
was unlawful, as it was the product of an unjustified traffic stop, and Watkins was
therefore judtified in resigting arrest, Watkins did not use reasonable force in ressting
arrest. Instead, he used, or attempted to use, deadly force. Therefore, his conviction for
aggravated assault was affirmed. 2

173 The Court engaged in afairly comprehensve examination of prior precedent in
coming to its determination in this case22 The court paid particular atention to King v.
State, 2 in which the court cited, with gpprovd, the rule that a person may resist unlawful
arrest by *such force as may be necessary.”2 The court then noted that such force
involved ether nonviolent resistance or at most unarmed resistance to arrest 2 Thusthe
right to resst unlawful arrest isa”limited privilege” This holding isin accord with the
common law rule. The court notes that “[t]hereis no judicid way that Watkins

resi stance can be classified as privileged or condoned by a court in modern society.”

74 Interegtingly, however, the court does not use this case as a vehicle for dorogating the
common law rule. If ever a perfect case for diminating the rule existed, thisisit,

involving as it does an attempt by an arrestee to kill a police officer who has made a
nonviolent arrest for ardatively minor offense. Instead, the court actualy resffirmed the
common law rule2® Again, the court chose not to discuss the modern trend toward
abrogation of theright to resist unlawful arrest. .2

175 The next case involving ressing arest was Taylor v. State®® In this case, James
Taylor was vidting his mother's house in Montgomery County on the evening of May
14, 1979, when the sheriff and a deputy came to the house to investigate a complaint filed
by a neighbor that she heard profanity and severa gunshots coming from the Taylor
resdence. When the officers entered the Taylor home and asked Mr. Taylor if there was a
disturbance going on, he responded ty cursang them. They then arested him and charged
him with disturbing the peace and ressting arrest. He was convicted on both counts and

appealed. 22

76 The Supreme Court reversed both convictions. As for the disturbing the peace
charge, the court noted that the only evidence presented as a basis for the charge was that
Taylor was intoxicated and cursed the officers. As this occurred while Taylor was in a
private resdence, however, a charge for disturbing the peace was ingppropriate, as the
charge requires that the activity occur in apublic placee
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177 Since the bads for the resgsing arest charge was Taylor's ressance when the
officers atempted to arrest him for disturbing the peace, under the common law rule, he
was entitled to resst snce the arrest was unlawful. The court did not discuss the recent
trend away from dlowing ressance to illegd arests but smply cited State v. Smith2:
for the propodtion that a person may use reasonable force to resst an unlawful arrest.
This is interesting, as one of the primary judtifications for abrogating the common law
rule is that resstance to an arest is likely to be futile, and the public peace is better
sarved by complying with the police and chadlenging the arest a a laer dae#2 In this
caxe the gppdlant was drunk and outnumbered by the two, armed police officers.
Resstance was clearly futile. Nonethdess, the Missssppi court gave no consderation to
the idea that resstance was inappropriate. Indeed, the court made clear that Taylor was
unlawfully arested in his home, and the dae was without any judification for the initid
arest or the subsequent triad and prosecution. Either the court was unaware of the modern
trend or fet it was so clearly out of step with the law h Missssppi that any mention of it
was pointless.

978 In another case decided in 1981, the Missssppi Supreme Court went even further
and explicitly dated its continuing approvd of the common law rule, even where
resstance leads to injury of the police officer atempting an arrest2: Again, however, the
court neglected to discuss the modern trend towards eimination of the common law right.

179 The facts in Boyd v. State were as follows. Neshoba County Constable Bennie Lee
Adkins attempted to arrest Charles McBeath a McBeath's home. Adkins told McBegth
there was a misdemeanor arrest warrant outstanding, dthough he did not have it with him
a the timez? McBeath sad he would go with Adkins after usng the bathroom, a which
time, Adkins struck him with a blackjack. Billy Ray Boyd, McBegth's brother-in-law,
observed these actions and attempted to intervene. When Adkins druck him with the
blackjack, Boyd responded by sabbing Adkins with a pocket knifez: Boyd was
subsequently charged and convicted of aggravated assault and sentenced to twenty-five
years in prison. At trid, Boyd sought to have a jury indruction on sdf-defense and the
right to resst an unlawful arrest read to the jury, but it was refused by the trid judgee

180 On apped, the Supreme Court reversed Boyd's assault conviction and remanded the
case for a new trid. The court first noted that while the arrest of McBeath was not made
unlawful smply because Adkins did not have a warrant on his person a the time of the
arrest, the arrest was unlawful because Adkins faled to inform McBeeth of the reason for
the arrest.2r As the arrest was unlawful, McBeath had the right to use reasonable force to
resst the arrest. Likewise, a bystander shares this right. The Supreme Court cited severd
prior cases in support of these propostionszt as wel as two legd treatises?2 Again,
however, the court chose not to engage in a discusson of the modern trend away from
this common law rule. The court did not discharge the appellant, however, but remanded
the case for a new tria to determine whether Boyd used only reasonable force when he
stabbed Adkins

181 The Mississippi Supreme Court did not have occasion to address the issue of the
right to resst unlawful arrest again until 1995. In Murrell v. Jackson,* the court affirmed
the common law rule that there is no right to resst arrest when the officer has an arrest
warrant and the arrestee lacks a good faith belief that the warrant isinvaid.22 At common
law, there was no right to resst arrest when the officer had an arrest warrant; the right
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was created largdly to alow persons subject to police abuse of power to resist.2: When an
officer is merely executing awarrant, there is an absence of the flagrant police
misconduct, which judtifies areaction on the part of the arrestee2

1182 Inthis case, Raymond Murrell was convicted of Smple assault after he ressted the
attempts of severd police officersto arrest him for failing to appear in court. At trid,
Murrell requested a jury ingtruction on resisting arrest as alesser included offense of
assault on alaw enforcement officer, aswell asajury ingruction on the right to resst an
unlawful arrest. He contended his arrest was unlawful because he had not been provided
a hearing on the contempt of court charge before the arrest warrant for failure to appear
was issued, as required under state law.

1183 The Supreme Court acknowledged that the arrest was unlawful, but held that the
officers were engaged in a good-faith effort to arrest Murrell, unaware that the warrant
was invaid:2: The court noted for the firgt time that many jurisdictions had completely
eliminated the right to resst arrest, but it declined to apply the modern rulein
Mississippi.22 The court stated instead “[w]hile we do not abandon the concept of sdlf-
help, we too are compelled to recognize that the concept should be limited to those
gtuations where the arrest isin fact illegd and the arrestor and arrestee have reason to
know that it is or where the arrest is accompanied by excessive force.” 22 While the court
couches this satement in the form of amodification of its prior rulings, it isin fact
entirdly congstent with the common law rule thet the right to resst unlawful arrest is not
unlimited.

984 The most recent Mississippi case deding with the right to resst arrest comesform
the Court of Appedls. In Bovan v. State, 2 decided in 1997, the Court of Appedls refused
to extend theright to resst anillegd seizure to athird party. Prior cases granted the right
to resst an unlawful arrest to third parties observing the arrest.22 Prior cases aso granted
the right of third persons to resist the search of their own home for someone 2 The Court
of Appedlsdrew the line here, however, holding that third persons could not object to an
illegal search on the premises of another. To do o, the court asserted, brought with it
“the specter of significant breaches of the peace.” %! Such language sounds very smilar to
the language courts have used in other jurisdictions to completely diminate the right to
resst arrest. The court declined to take such aradical step here, however, smply limiting
the right somewhat.

V1. Conclusion

9185 The Missssippi Supreme Court has been unequivocd in its support of the common
law right to resst an unlawful arrest. It has adopted and endorsed the generd rule, as well
asitslimitations. The rule was adopted by the court without explanation, and with rare
exception, its continued endorsement has aso been unexplained. Furthermore, the court
has consstently refused to discuss the modern trend towards abrogation of the rule, or to
explain the rule when so many other states that have consdered it have chosen to discard
it.

1186 Since the court has chosen not to explain its adoption and retention of the common
law rule, observers are | eft to speculate asto why it remains vita. | would suggest that a
possible explanation is the court’ s unstated acceptance of the subculturd vaue of the
rightness of violence in the face of an unprovoked attack, or in the words of the common
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law, atrespass upon the person. The Southern subculture of violence and the Southern
tradition of honor and the validity of resorting to violence as ameans of defending one's
honor and/or self form anatura foundation for the legd doctrine involving the right to
resst an unlawful arrest. An unlawful arrest isaform of and the tort of false
imprisonment: unwanted touching, deprivation of liberty. The seizure of aperson by an
officer without legd judtification is a serious affront to persond liberty and the right of
privacy. The origind judtification for the rule, that a person subject to an unlawful arrest
is provoked by the attempt, fits smoothly with notions of individud liberty and honor.

9187 Theright to resst an unlawful arrest does not give carte blanche to individuas being
arrested to resist or to use any degree of force they choose. There are clear limits on the
right. The rule Smply permits the citizen to act at ther peril in chalenging authority and
protects them from punishment for chalenging unwarranted authority. The Missssppi
courts have endorsed theright to resst an unlawful arrest without exception, in the face
of aclear modern trend towards elimination of the common law right to resst an
unlawful arrest. This steadfast adherence to a doctrine that condones violence in defense
of one' s honor isin line with Southern conceptions of the vdidity of the use of violence,
both in defense of sdf and in defense of one' s honor.
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484-485 (1975); E. Fisher, Laws of Arrests 374-375 (1967); and W. LAFAVE & A.
SCOTT, HANDBOOK ON CRIMINAL LAW, Sec. 54 (1972).

220 406 So0.2d at 827.

Copyright 2000 by California Criminal Law Review. All Rights Reserved. Use By Permission.
Pincite using paragraph numbers (e.g. 2 Cal.Crim.L.Rev 2, 15)



CALIFORNIA CRIMINAL LAW REVIEW

221 655 So.2d 881 (1995).

222 1d. at 886-887.

223 See, e.g., Chevigny, supra note 6.
224 1d.

225 655 So.2d at 887.

226 Id. The Court cited with general gpprova the rationale of the court in People v. Hess,
687 P.2d 443 (Colo. 1984), in which the court outlines the modern approach eiminating
theright to resst arrest. The Missssppi declined to go so far, however.

227 655 So.2d at 888.

228 706 So.2d 254 (Miss App. 1997).

229 See, e.g., Meritt v. State, 5 So. 386 (1889).
230 See, e.g., Pettisv. State, 48 So.2d 355 (1950).
231 706 So.2d at 256.



