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|. Introduction

In Apprendi v. New Jersey, decided just two years ago, the United States Supreme
Court held that any factsthat work to increase acrimina defendant’ s sentence above the statutory
maximum must be treated as elements of the crime, and thus determined by juries, rather than as
sentencing factors to be determined by the judge. With this decision, the Court purported to
restrict legidatures ability to aid law enforcement in circumventing conditutiona crimina procedure
ruleslike the crimina burden of proof--thereby aiding crimina defendants. Witharecent aticlein
the Yde Law Journd, Stephanos Bibas joined other scholarsin observing how eesily legidatures
can rewrite statutesto avoid Apprendi’ sprosecutorid and legidativeredrictions, if indeed they are
substantive restrictions at al.? Uniquely and provocatively, Bibasthen argued that Apprendi, asa
practical result of itsinteraction with the other rulesand incentives of crimind litigation, will actudly
hurt crimina defendants, by shifting more power to prosecutors. Bibas argued that Apprendi acts
to deprive defendants, who overwhemingly plead guilty rather than face jury trids, of the only
meaningful, real-world hearings they are likely to receive--judicia sentencing hearings®

Scholars have dready responded to and challenged Bibas sassumptionsand predictions
about how Apprendi will affect the red-world strategic behavior of both prosecutors and
defendants. In this article, | want to discuss why it will be the legidative reaction to Apprendi,
circumvention or not, thet will prove or disprovethe accuracy of Bibas stheses. Over thelast four
decades, legidatures have responded, often indirectly but till very effectively, to abroad range of
judicid crimina procedure decisions that have attempted to impede law enforcement in various
ways. If Bibas's andysis is accurate, and Apprendi in fact acts to sgnificantly disadvantage
crimind defendants, legidators will have little incentive to circumvent it or otherwise to effect
gatutory change as a result, no matter how easy such circumvention would be.  If however,
contrary to Bibas spredictions, Apprendi in practice doesafford defendantsitsintended benefit (or
otherwiseincreasesthe price of adjudication), legidatorswill revise satutesto avoiditsimplications.

I. Apprendi’sHolding
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In Apprendi, the Court focused on aNew Jersey statute that subjected offendersin a
wide range of crimesto higher sentencesif their crimes were committed with aracid motive. The
datute, however, did not make racid motive an element of Apprendi’s crime (Apprendi pled to
Weapons possess on counts), or of any of the crimesto which the sentencing enhancement gpplied;
it made racid motive a mere sentencing factor.* Thisallowed prosecutorsto prove the fact to the
judge instead of ajury, by preponderance of the evidence instead of beyond a reasonable doulbt.

In the Court’s view, the New Jersey legidature had improperly labeled a substantive
element of the crime as asentencing factor, meking it functionally acivil component of adjudicetion.”
With Apprendi, the Court attempted to force legidaturesto treat facts that affect punishment as
crime dements, and thus subject to crimind procedure rules, rather than as functionaly civil
sentencing factors. However, Apprendi is, on its face, a weak condraint on legidatures. The
Court left open the option for legidatures to raise maximum sentences for lower grades of an
offense, alowing judges to digtinguish among offenders by using mitigating factors to lower the
inflated sentencesrather than using aggravating factorsto raise them above their maximums. Unless
and until the Court expands Apprendi, it stands as an example of a larger problem of courts
unwillingness to regulate the legidative definition of subgtantive crimind law.

I11. Legidative Responsesto Procedural Entitlements

Only by congraning the definition of crimes can courts check legidative efforts to
underminethe crimina procedure rulesthat courts, through the Congtitution, impose on policeand
prosecutors. Crimind law scholarswill recognize this observation of the link between substantive
crimind law and congtitutiona crimind procedure as the centra ingght that William Stuntz has
brought to attention in recent years, and extended in an essay last year.® Stuntz has lamented, as
have other scholars, the legidative trend towards over-crimindization. Ever-expanding statutes
have made an increasingly broad range of conduct’—even petty or innocuous conduct,? or risky
conduct we once dedlt with dvilly*—the subject of criminal law.

Much of crimina procedure amsto redtrict invasion of persond privacy and liberty by
police, preventing them from stopping and searching usfor no reason whilewaking or driving, and
from searching our homes and persond effects without good cause. By expanding substantive
crimind law to ensure, in effect, that everyone occasondly violatesacrimind law, legidaturesalow
police to avoid such procedura congtraints. Police can now pick and chooseamong usal aswe
commit petty violations in order to search, on a hunch, for evidence of mgor ones, as crimina
conduct justifies invasions not alowed for civil violations™
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Notice that the foregoing describes the problem of legidativeover - crimindization, which
many (including Stuntz) would liketo see congtrained by the courts. Apprendi, in contrast, isabout
legidative under-crimindization. By making the racia motive a “sentencing factor” rather than a
“factud dement” of the crimeitsdlf, the New Jersey legidature evaded two central requirements of
condtitutiona criminal procedure: the burden of proof and jury adjudication of the elements of non-

petty crimes.

How can both over- and under-crimindization be legidative drategies for avoiding
procedurd mandates? The answer liesin the traditiond divison of crimind procedure rules into
investigative processes and adjudicative processes. Scholars like Stuntz, who focus mostly on
investigative crimind procedure, naturdly see over-crimindization as the legidative meansto ad
police in circumventing the set of procedurd rules arisng primarily from the Fourth and Fifth
Amendments (due process, search and seizure). In contrast, Apprendi fals on the adjudication
Sde, seeking to bolster the rights provided by the Sixth Amendment (such astheright toajury trid,
andtofair notice of chargesand sentence). Under -crimindizaionisthelegidaure smeansto grant
more power and discretion to prosecutors than would otherwise be alowed by the redtrictive
procedurd rules. Thisiswhy legidatures draft satutes like the one under which Apprendi was
charged—facts of his conduct can be proven more easily to ajudge than ajury, dueto the lower
proof standard, and more cheaply and quickly.

The legidative drategy with regard to both types of crimind procedureisto trust law
enforcement officias (both prosecutors and police officers) with alot of discretion, while granting
limited resources. With leeway to search the populace at-large granted by broad over-
crimindization, first police will follow hunches, sort through petty offenders, and (in theory)
efficiently find theworst offenderswereally want to prosecute. (Of course, one obviousdownside
isthey may target suspectsonracia or other illicit grounds; another isthe potentialy high socid cost
of privacy invason)" Once criminds are caught, legidatures have expedited the process of
disposition by easing prosecutors hurdles to conviction and sentencing, trusting their discretion to
employ toadls like sentencing enhancements only when they are truly warranted (which, idedly,
would coincide with those cases in which the jury would find those facts anyway).

Bibas first argues that Apprendi, because of its weak and formalitic nature, can be
eadly drcumvented by credtive drafting by legidatures, returning us (effectively) to the pre-
Apprendi regime of judicia finding on key facts that affect sentences. On this point he has much
company. Apprendi’s current weaknesses make it an adjudication-sde equivalent of recent
doctrines that have largdly faled to redtrain legidatures from undermining investigation-side
entittements. The Court’s mogt likely condtitutiond meansto limit over-crimindization dl havein
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fact had only minimal reach, and Bibas arguesthat Apprendi issmilarly ineffectivein limiting under-
crimindization.

Robinson v. Califor nia*? once promised Eighth Amendment requirementsfor criminal
responghbility, * but it has since been read narrowly merely as aban on punishing the “ status” of
addiction.* Lambert v. California™ suggested acongtitutional requirement of mensrea that has
snce gone nowhere; even though the Court disfavors strict ligbility crimes by interpreting statutesto
contain mens rea eements, no due process requirement has evolved from Lambert to serioudy
limit strict lisbility.® Papachristou v. City of Jacksonville™” provided a basis in vagueness
doctrine for overturning the broadest of loitering and public order offenses, but legidators have
eadly avoided its regtrictions by enacting an array of specific-but-broad offenses that till alow
police to stop a large proportion of citizensin public.®

To make such doctrines, as well as Apprendi, red limits on legidaures efforts to
expand police investigative discretion, the Court would have to take a bold step into regulating
subgtantive due process. As King and Klein point out in another Apprendi article published this
year,™® any rule stronger than Apprendi designed to similarly protect adjudication rights (using a
condtitutiond standard to dictate what statutory facts must count as crime eements) would haveto
be relatively invasive in its substantive restraint of legidatures®® However, the Court isunlikely to
make such an anti- democrati c encroachment on legidative power inthis context, even though such
a move would be amed a amdiorating a decidedly anti-democratic process defect (.e.,
majoritarian disrespect for the entitlements of a disfavored minority--crimina defendants).*

Thus, Apprendi shows every sgn of being an equaly margind limit on legiddive
under-crimindization, and only time will tdl whether Apprendi does anything more than
Papachristou or Lambert to restrain legidative Srategiesto expand the discretionary power of law
enforcement officids. But judging from the devdlopments in the investigetive Sde of crimind
procedure, prospectsfor preserving the efficacy of adjudicativerightswithout substantive limitson
legidative power are not promising. The same palitical dynamicsthat dlow for an ever-broadening
scopeof crimina statutes? thereby increasing police power, will likely drivelegidaturesto attempt
to evade Apprendi’s prosecutorid redtrictions; legidatures will continue to find ways to “un-
crimindize’ the determination of key facts, in a continued effort to make them functiondly civil
issues for judges to decide.

Bibas, however, ismore worried about enhanced prosecutoria power after Apprend,
assuming firg thet it doesredtrict (evenif only marginaly) legidatures ability to grant toolsfor usein
discretionary Strategies. Counterintuitively, he sees prosecutors gaining from Apprendi’ snomind
condraints on legidative drafting freedom. Hisandysisfitswithinanimportant moderntrendin the
scholarship of crimind law (and other areas) to look at how real-world dynamicsarelikely to shape
the practical effect of formd rules, and to assess whether rulesin practice accomplish what courts
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intend themto do. 2 #* Bibasarguesthat, because most defendants plead guilty, Apprendi’ sgrart
of ajury determination of facts formerly used as sentencing factors is worse than meaningless.
Perversdly, he argues, prosecutors will in fact use the rule to deprive defendants of the sentencing
hearings that ordinarily follow guilty pleas, and will coerce defendants into waiving chalenges to
sentences; post-Apprendi prosecutorswill be able drive harder bargainsand even reducejudicia
supervision of prosecutoria sentencing decisions®

Like dl forecadts of future behavior, Bibas s thesisrests on severd assumptions. He
assumes thet judicid findings of sentencing factors (such as drug quantity or racid motive) were
onceasubstantia check on prosecutorid power and thusameaningful right for defendantsto begin
with.** He also assumes that prosecutors who formerly declined to seek sentence enhancements
based on recidivism for defendants who pled guilty will now use that power to coax pleasto
sentencing factors as well as base dements.?’ I these assumptions are refuted, Apprendi islikdy
to work, in fact, much as the Court intends?® To be sure, every prosecutoria strategy that
concerns Bibas existed well before Apprendi--prosecutors have long been coercing pless to
aggravating factswith recidivism enhancements and, despite Bibas s post- Apprendi concern about
arbitrarily different trestment of smilar offenders, prosecutors have been distinguishing between
offenders by charging different grades of offenses for just aslong.?

Unless Bibas' s views of legidative motives are as counterintuitive as his anaysis of
post-Apprendi litigation practice, he presumably does not believe that legidatures will take any
action in response to a decision that he believes to be beneficid to prosecutors. In his view,
Apprendi makes it Sgnificantly easer and chegper for prosecutors to obtain plea bargains with
harsher sentences; thus, redrafting statutes to circumvent Apprendi’ snomind legidativeregtrictions
could only benefit crimina defendants in strengthening their procedurd entitlements, bargaining
leeway, and the judicia supervison of prosecutors sentencing preferences. Since his take on
Apprendi leadsto increased prosecutorid leverage, Bibasmust beievethat legidaturesareunlikely
to worry about any margind, theoretica legidative implications.

What this means is that we can judge whether Bibas is right by smply watching
legiddive reaction to Apprendi. If Bibasisright, law enforcement has aready gained the upper
hand with Apprendi, and legidatureswill seelittleincentive to decrease prosecutoria discretion by
returning to the pre-Apprendi State of affairs, or otherwise risking a statutory response to
Apprendi. Butif Apprendi worksasthe Court and defendants hope—if red-world dynamics do
not turn theexpangon of aright into apractica disadvantage—we should gradudly seelegidatures
margindizing Apprendi by moving toward higher statutory maxima, with judicid findings of
mitigating factors to lower sentences rather than aggravating factors to raise them.
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